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Of    complaint    on    motion    before 

trial,  vol.  i,  p.  45. 
Of  pleadings,  terms,  vol.  vii,  p.  82; 

vol.  xii,  p.  367. 
Effect  of  amendment  of  pleadings 

on  progress  of  case,  vol.  viii,  p. 

lOI. 

ANIMAIiS. 

Provocation  as  defense  to  action 
for  injuries  by,  vol.  xii,  p.  99. 

ANNULMENT  OP  MARBIAOE. 

Alimony  and  counsel  fees   in   ac- 
tion for,  vol.  viii,  p.  139. 
For   fraud,  vol.   i,  p.  j&j;  vol.   x, 

P-  473. 
For  nonage,  vol.  xiii,  p.  79. 
Forohysical  incapacity,  vol.  xvi,  p. 

APPEAL. 

Waiver  of,  vol.  ii,  p.  168. 

From  judgment  by  default,  vol.  xvi, 
p.  442. 

Waiver  of  right  to  case,  vol.  xiii, 
p.  281. 

Form  of  case,  vol.  vii,  p.  492. 

Settlement  of  case,  vol.  v,  p.  287. 

Certification  of  completeness  of 
evidence  in  case,  vol.  vii,  p.  455. 

Limitation  of  security,  vol.  xvii,  p. 
62. 

Effect  of  failure  to  move  for  non- 
suit, vol.  xiii,  p.  469. 

Necessity  of  exception  to  errone- 
ous charge,  vol.  iii,  p.  234. 

Availability  of  objection  that  ver- 
dict is  against  weight  of  evi- 
dence, vol.  XV,  p.  380. 


Introduction  of  evidence  on,   vol. 
1v,  p.  127. 
-    Review  of  judgment  of  justice  of 
peace  for  error  in  fact,  vol.  xvi, 
p.  28a 

Reversal  of  justice's  ju<k^ent  be- 
cause against  weight  ofevidence, 
vol.  xvii,  p.  230. 

Reversal  wlien  appellant  entitled 
to  only  nominal  damages,  vol. 
viii,  p.  155. 

Extent  of  relief  on  appeal  to 
county  court  on  the  law,  vol  viii, 
p.  294. 

Award  of  new  trial  on  reversal  by 
county  court  ,vol.  xii,  p.  124. 

Limiting  time  to  appeal  to  appel- 
late division,  vol.  xi,  p.  447. 

Dismissal  by  appellate  division  for 
default  of  printed  papers,  vol 
vii,  p.  484. 

Unanimous  decision  of  appellate 
division,  vol.  vii,  p.  229. 

What  is  appealable  to  the  court  of 
appeals  under  the  new  consti- 
tution, vol.  iii,  p.  276;  vol.  viii,  p. 
246. 

Time  to  appeal  to  court  of  appeals, 
vol.  vii,  p.  125. 

Certification  of  questions  to  the 
court  of  appeals,  vol.  vii,  p.  28. 

Procedure  on  remittitur  of  court 
of  appeals,  vol.  xiv,  p.  350. 

Harmlessness  of  error  in  admit- 
ting or  excluding  evidence,  vol. 
xi,  p.  16. 

Improper  remarks  of  counsel,  vol. 
XV,  p.  368. 

Review  of  last  of  several  like  Ver- 
dicts, vol.  xvii,  p.  202. 

Award  of  final  judgment  by  appel- 
late court,  vol.  xvi,  p.  93. 

ARREST. 

Affidavits  on  information  and  be- 
lief, vol.  ii,  p.  58. 

Motion  to  vacate  order  of,  on 
merits,  vol.  iii,  p.  43. 

Sufficiency  of  information  to  sup- 
port warrant  of,  vol.  x,  p.  178. 

Orders  of,  in  actions  for  personal 
injuries,  vol.  xvi,  p.  i. 

Authority  to  make,  vol.  x,  p.  44. 

ASSAULT. 

Provocation  as  defense  to  action 
for,  vol.  xi,  p.  329. 

ASSIGNED  COUNSEL. 

Compensation  of,  vol.  vii,  p.  119; 
vol.  X,  p.  316. 
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AflBlQmmNT    FOR    BUKIVFIT    C^ 
GBBDITOBS. 

Fratid  in  general  assignment  by 
withholding  assets,  etc.,  voL  v, 
p.  231. 

Operation  on  trade-marks,  good 
will,  etc,  vol.  vi,  p.  176. 

ASSOCIATIONS. 

Protection  of  memibership,  vol  xv, 

p.  15s. 
Rights  and  liabilities  of  members 
of  building  and  loan  associations 
in  liquidation,  voL  xvi,  p.  irj, 

JLTTA€JHMaBNT. 

Affidavits  on  information  and  be- 
lief, voL  ii,  p.  58. 

Proof  of  cause  of  action  to  sus- 
tain^ vol.  ii,  p.  35g. 

Levy  on  choses  in  action,  voL  iv, 

P-  345* 

Conjunctive  and  disjunctive  reci- 
tals in  warrants  of  attachment, 
vol.  V,  p.  41. 

"Actual  custody"  on  attachment  or 
execution,  vol.  vi,  p.  118. 

Action  in  aid  of,  vol.  iii,  p.  92. 

ATTORNEYS. 

Disbarment  of,  vol.  vii,  p.  i. 

Substitution  of,  vol.  i,  p.  352;  vol. 
ix,  p.  224. 

In  justices'  courts,  vol.  xv,  p.  423. 

E£Fect  of  and  remedies  for  unau- 
thorized appearance,  vol.  viii,  p. 

315. 

Authority  of  attorney  after  judg- 
ment, vol.  vi,  p.  406. 

Champerty  and  maintenance  in  re- 
lation to,  vol.  xi,  p.  263. 

Negligence  of,  vol.  vii,  p.  381. 

Liability  for  disbursements,  vol. 
vii,  p.  398. 

Summary  remedy  of  client  against 
attorney,  vol.  vi,  p.  6;  vol.  viii,  p. 

309. 

Verification  of  pleading  of  corpora- 
tion by  attorn^,  vol  vii,  p.  373. 

Privilege  as  to  libel  and  slander, 
vol.  X,  p.  68. 

Waiver  of  privileged  communica- 
tion, vol.  vii,  p.  343. 

Value  of  attome/s   services,  vol. 

X,  p.  350. 

Compulsory  reference  in  action  for 
services,  vol.  ii,  p.  272;  vol.  xiv, 
p.  56. 

Compensation  of  assigned,  vol.  vii, 
p.  119;  vol.  X,  p.  316. 


Title  to  costs,  vol  vi,  p.  336;  vol. 
X,  p.  401. 

liten. 

Enforcement  of,  voL  viii,  p.  74. 
In   surrogate's   court,   vol.  vii,  p. 

165. 
Enforcement    of,     in     surrogate's 

court,  vol.  X,  p.  ^2. 
On  alimony,  vol.  vii,  p.  257. 
On  trust  property,  vol.  x,  p.  i. 
In  supplementary  proceedings,  voL 

xi,  p.  454. 

automobhiEs. 

Use  of  highways  by,  vol.  x,  p.  97; 

vol.  xvii,  p.  356. 
Regulation  of  speed  and  uses,  vol. 

xiv,  p.  391. 

AUTOPSY. 

Authority  for,  vol.  xvii,  p.  398. 

BAIL. 

Disposition  of  money  deposited  in 

lieu  of,  vol.  xi,  p.  365. 
Extent  of  liability,  vol.  xv,  p.  391. 
Remission  of  forfeiture,  vol.   xiii, 

p.  27. 

BAILMENT. 

Duty  of  pledgee  to  defend  title  and 

possession,  vol.  ii,  p.  no. 
Liability  of  innkeeper  for  loss  of 

guest's  goods,  vol.  xvii,  p.  112. 
Liability  of  bailee  for  injuries  to 

bailed  animal,  vol.  xvii,  p.  223. 
Liens  of  bailees,  vol.  x,  p.  130. 
Enforcement   of   liens    of   bailees, 

vol.  xiii,  p.  107. 
Lien  of  cartmen,  vol  xiii,  p.  154. 

BANKRUPTCY. 

Debts    barred    by    discharge,    vol. 

viii,  p.  281;  vol.  X,  p.  410;  vol. 

xvii,  p.  326. 
Discharge   of  alimony  by,   vol.   x, 

p.  116. 
If  contractor;  effect  on  mechanic's 

lien,  vol.  xv,  p.  75. 
Of  tenant;  effect  on  lease,  vol.  xiv, 

P-  379.    ' 
Scope   and    effect   of    composition 

agreements,  vol.  xiv,  p.  28. 

Pleading  discharge,  vol.  xiii,  p.  i. 

Cancellation  of  judgments,  vol.  xv, 

P-  "4- 
Preferential   transfers,   vol.   xii,  p. 

240. 
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Liability  of  savings  banks  lor  pay- 
ments on  forged  checks  and  re- 
ceipts, vol.  xiv,  p.  8i. 

(Liability  of  banks  of  deposit  for 
payments  on  forged  checks  and 
endorsements,  vol.  xvii,  p.  465. 

BIClTGLES. 

Madntenancc  oi  highw^s  m  safe 

condition  for,  vol.  viii,  p.  116. 
Sidepatlis,  voL  x,  p.  5. 

BILLS,  NOTES,  AND  CHECKS. 

What  constitutes  value,  vol.  fx,  p. 
201. 

What  notice  destroys  bona  fides 
oi  transferee,  vol.  viii,  p.  217. 

Certified  checks,  voL  xiv,  p.  439. 

Necessity  of  demand  on  demand 
note,  vol.  xi,  p.   187. 

Suspension  of  right  to  sue  by  ac- 
ceptan-ce  of  note,  etc.,  vol.  iv,  p. 
282. 

Effect  of  taking  note  for  deibt,  vol. 
xvi,  p.  138. 

Liability  of  savings  banks  for  pay- 
ments on  forged  dhecks  and  re- 
ceipts, vol.  xiv,  p.  81. 

Liability  of  banks  of  deposit  for 
payments  on  forged  checks  and 
endorsements,  vol.  xvii,  p.  465. 

Waiver  by  endorser  of  demand 
and  protest,  vol.  xiii,  p.  144. 

Service  of  notke  of  protest  and 
dishonor,  vol.  vii,  p.  100. 

BELLS  OF  PARTICiJLABS. 

In   action   for  negligence,  vol.  xv, 

p.  171. 
In  courts  not  of  record,  vol.  vii,  p. 

369. 

BLASTING. 

Trespass  by,  vol.  iii,  p.  328 ;  vol. 
xvii,  p.  247. 

BONI>S. 

Action  at  fetw  on  bond  secured 
by  mortgage,  vol.  xii,  p.  465. 

ItoOKS  OP  ACCOUNT. 

As  evidence,  vol.  vii,  p.  470. 

BROKERS. 

Authority  of   real  estate  brokers, 

vol.   xiii,   p.  322. 
Purchase    and    sale    of    stock    on 

margin,  vol.   xvi,  p.    173. 


TIONS. 

Rights  and  HalHlkies  cd  members 
...  in  fiquidfaklion,  vol  xtK  p^  27,' 

BURIAL. 

Custody  of  corpse  and  place  of 
burial,  vol.  xiv,  p.  430. 

CALBNPAIL 

Preference  on,  vol.  iv,  p.  353;  vol. 

viii,  p.  4$3. 
Short  cause  ealemlar  practKe,  vol. 

X,  p.  308. 

CARRIERS. 

See  Railroads. 

Ejection  of  passenger  for  miscon- 
duct, vol.  xiii,  p.  56. 

Liability  to  passenger  using  a  pass, 
vol.  xvii,  p.  440: 

Liability  £or  injury  to  passenger 
ridmg  on  pktform  of  car,  vol. 
3tvi,  p.  315. 

Merchandise  as  baggage,   vol.  xv, 

p.  353. 
Liability  for  loss  of  personal  bag- 
gage of  passenger,  vol.   xvii,  p. 

415. 

Presumption  of  negligence  of  con- 
necting carriers,  vol.  xvii,  p.  434. 

Liability  for  injuries  to  animals  in 
transit,  vol.  xvii,  p.  209. 

Lien  of  cartmen,  vol.  xiii,  p.  154. 
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CARTMEN. 

Lien  of,  vol.  xiii,  p.  154. 

CASE  ON  APPEAL. 

Waiver    of    right    to,    vol.    xiii,    p. 

261. 
Settlement  of,  vol.  v,  p.  287. 
Form  of,  vol.  vii,  p.  492. 
Certificate  of  completeness  of  evi- 
dence, vol.  vii,  p.  455. 

CERTIFICATION. 

Of  questions  to  the  court  of  ap- 
peals, vol.  vii,  p.  28. 

CHAMPERTY  ANt>  MAINTENANCE. 

In  relation  to  attorneys,  vol.  xi, 
p.  283. 

OBATTEL  MCmTGAOES. 

Time  and  place  of  filing,  vol.  i,  p- 

85;  vol.  xiii,  p.  298. 
Refiling,  vol.  ix,  p.  427. 
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Adoption  of,  vol.  yii,  p.  53. 

fJBb^ky-tfff  fronts  ior  sn^^rt  of 
minor,  vol.  i^  p.  296. 

Custody  o4  after  divorce  or  sep- 
aration, vol.  vii,  p.  3Q0;  vol.  xvii, 

P-  37- 

CLUBS. 

Remedies  for  protection  of  mem- 
bership, vol.  XV,  p.  155. 


Expulsion  of  students,  vol.  xi,  p. 
127. 

COMMITTJBS. 

Selection  for  incompetent,  vol.  ix, 

dM^    of    i„co«p.tent    from 

custody  of,  vol.  xii,  p.  362. 
Removal  of,  vol.  xii,  p.  168. 

0OMP06ITI0K. 

Scope    and    effect   of   composition 
agreements,  vol.  xiv,  p.  28. 

GONDrnONAIi  SiUUB. 

Remedies  of  vendor,  vol.  x,  p.  204. 
ElfiFect   of  suift  for  price   on   title, 
vol.  vii,  p.  182. 

CONDITIONS  FRBCBDB2NT. 

Pleading,  vol.  x,  p.  420. 

CONSTITUaiONAIi  LAW. 

Availability   of  unconstitutionality, 

vol.  xii,  p.  68. 
Modern  doctrine  of  police  power, 

vol.  i,  p.  254. 
Jurisdiction     of     inferior     courts 

under  constitution   of   1894,  vol. 

vi,  p.  400. 

CONTEMPT. 

Perjury  as,  vol.  vii,  p.  216. 
Duration  of  imprisonment,  vol.  vii, 

p.  209. 
Notice  prerequisite  to  punishment 

for,  vol.  xii,  p.  i/q. 
Striking  out  pleading  of  party  in, 

vol.   xii,  p.    135. 

CONTRACTS. 

Of  incompetents,  voidability  of,  vol. 

xi,  p.  433. 
Of    separation    between    husband 

and  wife,  vol.  xiv,  p.  242. 
Remedv    for   iraud   after   suit   on 

contract,  vol.  iv,  p.  93. 
Necessity  of  pleading  illegality  as 

defence,  vol.  xv,  p.  58. 
Time,  when  of  the  essence,  vol.  iv, 

p.  106. 


Novation,  vol.  XV,  p.  257. 

Term  of  enaplo^ent  under  con- 
tract, vol  ii,  p.  399. 

Personal  liability  of  Teoeiverfi,  vol. 
y»,  p.  58. 

For  devises  and  bequests,  vol.  xv, 
p.  283. 

To  renounce  or  transfer  right  to 
administer    estate,    vol.    xvi,    p. 

CONTRIBUTOBY  ffEQIilG^BNCgB. 

Necessity  ot  propriety  of  pleading, 
vol.  viii,  p.  3812. 

CONVKRSION. 

.Substitution   of   sheriflp's    indemni- 
tors, vol.  iv,  p.  162. 

CONVICTS. 

Administration  of  estates  of  life, 
vol.  xii,  p.  406. 

CORPORATIONS. 

Effect  of  expiration  of  corporate 
charter,  vol.  ix,  p.  51. 

Infringement  of  corporate  name, 
vol.  ix,  p.  363. 

De  facto  corporations,  vol.  xii,  p. 
218. 

Ultra  vires  as  a  defense,  vol.  xiii, 
p.  264.   ' 

Remedies  for  protection  of  mem- 
bership in  membership  corpora- 
tion, vol.  XV,  p.   1155. 

Protection  of  minority  stockhold- 
ers, vol.  iii,  p.  368. 

Compensation  of  directors,  vol. 
xiv,  p.  100. 

Resignation   of  directors,  vol.   xii, 

p.  477.  . 

Qualifications  of  receivers,  vol. 
xiii,  p.  4Q2. 

.Statutory  provision  for  the  pro- 
tection and  enforcement  of 
claims  for  wages,  etc.,  vol.  iii, 
p.  7. 

Primary  liability  of  directors  and 
stockholders,   vol.   iii,  p.  390. 

Liability  of  owner  of  stock  not 
full-paid,  vol.  xi,  p.  268. 

Remedy  for  neglect  of  duty  by 
directors,  etc.,  vol.  v,  p.  75. 

Stockholders'  inspection  of  corpor- 
ate books  and  papers,  vol.  vi,  p. 
58;  vol.  xii,  p.  9. 

Remedies  for  refusal  to  exhibit 
books  of,  vol.  ix,  p.  485;  vol. 
xv'ii,  p.  78. 

Voting  trusts  of  corporate  stock, 
vol.  XV,  p.  470. 
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COSTS. 

Actions  in  farma  pauperis,  vol.  ix, 
p.  88;  vol.  xi,  p.  255. 

On  demurrer,  vol.  i,  p.  279. 

On  rearg^ment,  vol  x,  p.  376. 

On  appeal  from  justice's  court  for 
new  trial,  vol.  xv,  p.  20. 

On  disputed  claims  against  dece- 
dent's estates,  vol.  vii,  p.  142. 

In  ejectment,  vol.  xv,  p.  i^. 

In  partition  actions,  vol.  vii,  p.  73. 

In  replevin,  vol.  viii,  p.  237. 

Inclusion  in  tender  after  suit,  vol. 
xii,  p.  340. 

Double,  vol  ti,  p.  1012. 

Protection  of  attorney's  lien,  on 
substitution,  vol.  i,  p.  352. 

Stay  for  nonpayment  of,  vol.  vii, 
p.  267;  vol.  xii,  p.  328;  vol.  xvii, 
p.  321. 

"To  abide  the  event,"  vol.  v,  p.  48. 

Charging  third  persons,  vol.  i,  p. 
285. 

Charging  third  person  defending 
with  costs,  vol.  vi,  p.  50. 

Title  to  costs,  vol.  vi,  p.  336;  vol. 
X,  p.  401. 

Term  fees,  vol.  x,  p.  227. 

Stenographer's  fees  as  taxable  dis- 
bursements, vol.  X,  p.  58. 

Authority  of  taxing  officer  to  tax 
disbursements,  vol.  ix,  p.  413. 

Retaxation  of  costs,  vol.  xiv,  p.  22. 

Imprisonment  of  plaintiff  on  judg- 
ment for  costs,  vol.  xiii,  p.  318. 

Security  for. 

In  actions  by  and  against  trustees 
in  bankruptcy,  vol.  ix,  p.  377. 

In  actions  by  and  against  execu- 
tors and  administrators,  vol.  ix, 

p.  382.      .      . 
When  application  for  security  for 

costs  must  be  made,  vol.  ix,  p. 

70. 

Waiver  of,  vol.  vi,  p.  168. 

Ab  Terms. 

'     On  amendment   of  pleadings,   vol. 
vii,  p.  82;  vol.  xii,  p.  367. 
On  postponement  of  trial,  vol.  xi, 

p.  372. 
On   granting   new   trial,   vol.   viii, 

P-  389. 
Taxation  of  costs  previously  paid, 
vol.  vii,  p.  320. 

COUNSEIi  FEES. 

In  action  for  separation,  vol.  vii,  p. 
236. 


In  action  to  annul  marriage,  vol. 

viii,  p.  139. 
Allowable   to    executors,    trustees, 

etc.,  vol.  X,  p.  184. 
On  judicial  settlement  of  executors, 

administrators,   etc,  vol.   xii,   p. 

146. 

OOUNTERGLADf. 

Arising  out  of  identical  facts   as 

claim,  vol.  ix,  p.  242. 
Discontinuance  of  suit  after,  vol. 

vi,  p.  102. 

COURTS. 

Places  for  holding,  vol.  xv,  p.  292. 
Disqualification  of  judges,  vol.  xvi, 

p.  378. 
Jurisdiction    of   nonresidents,   vol. 

iv,  p.  243. 
New  York  municipal;  jurisdiction 

of  nonresidents,  vol.  vi,  p.  400. 
Allegation  and  proof  of  residence 

in  action  in  inferior  courts,  vol. 

vii,  p.  372. 
Jurisdktion  of  subject-matter,  vol. 

vii,  p.  48. 
Effect  of  assignment  to  appellate 

division  on  powers  of  justice  of 

supreme  court,  vol.  xii,  p.  302. 

OREDITOR*S  SUIT. 

To  reach  surplus  income,  vol.  iii, 
p.  163;  vol.  xiii,  p.  188. 

CRIMINAL  liAW. 

Informations,  vol.  ix,  p.  231. 

Sufficiency  of  information  to  sup- 
port warrant  of  arrest,  vol.  x,  p. 
178. 

Change  of  place  of  trial,  vol.  xvii, 
p.  268. 

Procurement  of  crime  by  com- 
plainant, vol.  X,  p.  245. 

Authority  to  make  arrests,  vol.  x, 

p.  44. 
Right  of  police  officers  to  forcibly 

enter  premises,  vol.  xvi,  p.  470. 
Search  of  person  and  property  of 

accused,  vol.  xvi,  p.  153. 
Delay  of  preliminary  examination 

of  accused,  vol.  viii,  p.  54. 
Preservation  of  testimony  by  mag- 
istrates, vol.  ix,  p.  357. 
Presentments  by  grand  juries,  vol. 

xvi,  p.  15. 
Inspection  of  grand  jury's  minutes, 

vol.  xi,  p.  308. 
)Motk)ns  to  set  aside  indictments, 

vol.  viii,  p.  36. 
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Necessity  of  acttsal  presence  of  ac- 
cused in  court  during  progress 
of  case,  voL  xiv,  p.  124. 

Waiver  of  defense  of  former  jeop- 
ardy, vol.  xii,  p.  ^. 

Proof  of  character  or  reputation 
of  complainant,  vol.  xi,  p.  348. 

Compensation  of  assigned  counsel, 
voL  vii,  p.  119;  vol.  X,  p.  316. 

Fictitious  business  names,  vol.  xii, 

P-  343. 
Ball  playing  and  other  sports  on 

Sunday,  vol.  xv,  p.  150. 
Justifiable  homicide  in  self-defense, 

voL  xvii,  p.  182. 
Confessions  of  accused,  vol.   xiii, 

p.  285. 
Commutation  of  punishments,  vol. 

xv,  p.  245. 
Indeterminate  sentence,  vol.  xvi,  p. 

CUKTK8Y. 

Tenancy  by  the,  vol.  xv,  p.  220. 

I>ABfAOBS. 

Loss  of  profits  as,  vol.  v,  p.  170; 

vol.  xii,  p.  7J. 
Punitive   for   act   of   servant,   vol. 

xii,  p.  T7' 
For     wrongfful     discharge     from 

service,  vol.  xi,  p.  135. 
Pleading   special    damages   in    ac- 
tions for  personal  injuries,  vol 

xii,  p.  18. 
Future   consequences    of   personal 

injuries,  vol.  xiv,  p.  297. 
Fright  as  an  element  of,  vol.  xvi, 

p.  68. 
For  death  by  negligence,  vol.  xi, 

p.  SO. 

Distribution  of  damages  for  death 
by  negligence,  vol.  xv,  p.  184. 

For  eviction  of  tenant  by  land- 
lord, vol.  XIV,  p.  463. 

For    felse   imprisonment,   vol.    xv, 

p.  193. 
Recoverable     by     passenger     for 

breach   of  contract   of  carriage, 

vol.  xvii,  p.  455. 
Chargeable  to  preliminary  injunc- 
tion, vol.  viii,  p.  461. 
In  replevin  for  detention,  vol.  x,  p. 

108. 
Private  action   for  damages   from 

neglect  of  official  duty,  vol.  xi, 

p.  216. 


DBATH. 

Evidence   of,   in   dvil   cases,   vol. 

ix,  p.  392. 
Authority  for  autopsy,  voL  xvii,  p. 

Abatement  by  death  after  verdict, 

vol.  iii,  p.  310. 
Proximate     cause     of     death    by 

wrongful  act,  vol.  ii,  p.  404. 
Damages  recoverable  for  death  t^ 

negligence,  vol.  xi,  p.  5a 

DEBTOR  AND  GREDIXOR. 

Creditor's  suit  to  reach  surplus  in- 
come, vol.  iii,  p.  i^;  voL  xiii,  p. 
i98. 

DECEDENTS*  ESTATES. 

Widow's   exemptions,  vol.   xiv,  p. 

132. 
Allowance  to  widow  of  cash  for 

deficiency  of  exempt  articles,  vol. 

xvii,  p.  346. 
Custody   of  corpse   and   place  of 

burial,  vol.  xiv,  p.  430. 
Remedies      for      nonpayment      of 

funeral  expenses,  vol.  x,  p.  456. 
Propriety     of     expenditures     for 

monuments,  vol.  xi,  p.  427. 
Agreements  to  renounce  or  trans- 
fer   right    to    administer    estate, 

vol.  xvi,  p.  371. 
Dispute   and    rejection   of  claims, 

vol.  ix,  p.  250;  vol.  xvii,  p.  259. 
Compromise  of  claims  against,  vol. 

XV,  p.  83. 
Jurisdiction     of     surrogate     over 

claims  based  on  judgments,  vol. 

xii,  p.  141. 
Reservation  of  disputed  claims  till 

judicial  settlement,  vol.  xi,  p.  318. 
Distribution  of  damages  for  death 

by  negligence,  vol.  xv,  p.  184. 
Costs  on  disputed  claims,  vol.  vii, 

p.  142. 

DECISION. 

Form  of,  after  trial  of  issues  of 

fact,  vol.  vii,  p.  497. 
Form  of,  after  trial  of  issue  of  law, 

vol.  ix,  p.  292. 

DEEDS. 

Necessity  of  seal,  vol.  xii,  p.  51. 
Certificates      of     acknowledgment, 

vol.  ix,  p,  32;  vol.  xvi,  p.  339. 
Delivery   after    death    of   grantor, 

vol.  xvi,  p.  275. 
Assumption      of      mortgage      by 

grantee,  vol.  vi,  p.  84. 
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DEFAUI/T.  ' 

'     Opening, -vbrvi,  p.  31.        •  • 

DHMANB. ' 

Form  and  sufficiency,  vol.  xiii,  p. 
100. 

DEFOSmOK. 

Under  commission  from  another 
state,  vol.  xiv,  p.  224. 

Examination  of  party  or  witness 
in  proposed  action,  vol.  vii,  p. 
154;  vol.  xi,  p.  257. 

Examination  to  frame  complaint, 
vol.  i,  p.  181 ;  vol.  vii,  p.  i^ 

Proof  of  materiality  and  "neces- 
sity" on  application  to  examine 
a   party  before   trial,   vol.  vi,   p. 

318. 
Physical    examination    of    plaintiff 

before  trial,  vol.   i,  p.    171 ;  vol. 

xii,  p.  87. 
Physical  examination  of  parties  in 

matrimonial    actions,   vol.   ix,   p. 

438. 
.application  for  inspection  of  locus 

in  quo,  vol.  ix,  p.  272. 
Suppression    of    depositions    taken 

within   the  state,  vol.   x,  p.  449. 
Necessity  of  showing  intention  to 

use  at  trial,  vol.  xv,  p.  403. 

DISBARMENT. 

Of  attorneys,  vol.  vii,  p.  i. 

DISBURSEMENTS. 

Liability   of  attorneys,   vol.   vii,   p. 

398. 
Authority  of  taxing  officer  to  tax, 

vol.  ix,  p.  413. 
Stenograpfher's  fees  as  taxable,  vol. 

X,  p.  58. 

DISCONTINUANCE. 

Of    suit    after    counterclaim,    etc., 

vol.  vi,  p.  102. 
Right  of  plaintiff  to,  vol.  vii,  p.  425. 

DISCOVERY  AND  INSPECTION. 

Of  papers  before  trial,  vol.   v,   p. 

265;  vol.  xiii,  p.  448. 
Application  for  inspection  of  locus 

in  quo,  vol.  ix,  p.  272. 
Physical    examination    of    plaintiff 

before   trial,  vol.   i,  p.   171 ;   vol. 

xii,  p.  272. 
Physical  examination  of  parties  in 

matrimonial   actions,   vol.    ix,   p. 

438. 


DISBO8AAI1  OF  APPHAXi. 

By  appellate  dinrision  for  default  of 
printed  papers,  vol.  vii,  p.  484- 

DISMISSAL  OP  COMHiAIMT. 

Pof  nejflect  to  prosecute,  vol,  i,  p. 
326;  vol.  xvii,  p.  174. 
•  On  the  merits;  vol.  ii,  p.  249;  vol. 
xi,  p.  103. 

DISPUTED  CLAIMS. 

Compromise  of,  vol.  xv,  p.  83. 
Reservation  till  judicial  settlement, 

vol.  xi,  p.  318. 
Costs  on,  vol.  vii,  p.  142. 

DIVORCE. 

Identification  oi  defendant  on 
service  of  summons,  vol.  vii,  p. 

45- 
Rights  of  co-respondent,  vol.  x,  p. 

119. 
Allowance  of  alimony  and  counsel 

fees,  vol.  i,  p.  228. 
Alimony  after  remarriage,  vol.   x, 

p.  346. 
Physical  examination     of    parties, 

vol.  ix,  p.  438. 
Evidence   of   adultery,    vol.    xi,  p. 

194. 
Interlocutory    judgment,    vol.    xiii, 

p.  21. 
Modification  of   decree   as   to   ali- 
mony, vol.   V,   p.  9;   vol.  vii,   p. 

178;  vol.  xi,  p.  292. 
Permission  to   divorced   spouse  to 

remarry,  vol.  ix,  p.  464. 
Validity  of  foreign  divorce,  vol.  v, 

p.  97;  vol  xvi,  p.  210. 
Custody    of    children,    vol.    vii,    p. 

300;  vol.  xvii,  p.  37. 
Dower  after,  vol.  x,  p.  146. 

DOGS. 

Tax  on,  vol.  viii,  p.  24. 
Scienter  in  actions  for  injuries  by, 
vol.  xi,  p.  227. 

DOWER. 

Provisions   in   lieu  of,   vol.   xi,   p. 

397. 
After  divorce,  vol.  x,  p.  146. 

Remedies  for  protection  of  in- 
choate, vol.  xi,  p.  148. 

Inchoate  right  of  dower  as  prop- 
erty, vol.  XV,  p.  307. 

DRITGGISTS. 

Negligence  of,  vol.  xvi,  p.  267. 
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Unauthorized  or  ejocessire  nse,  vol. 
xvi,  p.  51. 

KLBCTION  OF  B1SH9EEDIBS. 

Suit  for  fraud  after  suit -on  con- 
tract, vol.  iv,  p.  93. 

BliBCnONS. 

Acquisition  or  loss  of  voting  resi- 
dence by  students>  vol.  viii,  p.  148. 
ElnroHment   for  primary,  vol.  xiv, 

p.  15. 


Remedies  for  refusal  to  supply,  vol. 
viii,  p.  199. 

mMJPIA>YSSRS'  UABUJTY  liAW. 

Vol.  xiii,  p.  86;  vol.  xvii,  p.  277. 

ENTIKETY. 

Tenancy  by  the,  vol.  i,  p.  130. 

BQUITY. 

Adequate  remedy  at  law  as  de- 
fense, vol.  viii,  p.  208. 

Relief  against  judgifients  obtained 
by  fraud,  vol.  ii,  p.  382. 

EVIDENCE. 

Use  and  scope  of  subpoena  duces 
tecum,  vol.  xv,  p.  214. 

Introduction  of  evidence  on  ap- 
peal, vol.  iv,  p.  127. 

Harmlessness  of  error  in  admit- 
ting or  excluding  evidence,  vol. 
xi,  p.  18. 

Confessions  of  accused,  vol.  xiii, 
p.  285. 

Hypothetical  qitestions,  vol.   xi,  p. 

37. 
Physical  exhibits  at  the  trial,  vol. 

iv,  p.  23. 

Physical  exhibits  and  demonstra- 
tions in  actions  for  personal  in- 
juries, vol.  xii,  p.  333. 

Prescriptions  and  certificates  of 
^ysicians  as  confidential  com- 
munications, vol.  xiv,  p.  106. 

Waiver  of  privileged  communica- 
tion to  attorney  or  physician,  vol. 

vii,  p.  343- 
Use  of  testimony  of  deceased  or 
incompetent  witness,  vol.  xvii,  p. 
68. 

PresvmpCioiic. 

Of  non  sui  juris,  vol.  xi,  p.  418. 
Of   negligence   of  connecting  car- 
riers, vol.  xvii,  p.  434. 


From  fatlnre  to  present,  vol.  iii,  p. 
32;  vol.  X,  p.  ^5. 

Presumption  of  defendant's  inno- 
cence in  actions  for  criminal 
torts,  vol.  xiii,  p.  34a 

Res  ipsa  loquitur,  vol.  xii,  p.  386. 

Docomentary. 

Book  entries,  vol.  ix,  p.  140. 
Books  of  account,  vol.  vii,  p.  470. 
:    Attestation  clause  of  will,  vol  xii, 

p.  41. 
Use  of  memoranda,  vol.  ii,  p.  302. 

Inspection  of  memoranda  used  by 

witness,  vol.  xii,  p.  g5. 
Admission  in  answer  as  evidence, 

vol.  v,  p.  63. 
Comparison  of  handwriting,  vol.  x, 

p.  256. 

ParticulAr  Facts. 

Adultery,  vol.  xi,  p.  194. 

Age,  vol.  xiv,  p.  276. 

Character  or  reputation  of  com- 
plainant in  criminal  trials,  vol. 
xi,  p.  348. 

Death  in  civil  cases,  vol.  ix,  p.  392. 

I>efendant's    indemnity,    vol.    xiv, 

p.  52. 
Future    consequences    of    personal 

injuries,  voj.  xiv,  p.  297. 
Negligent    emission   of    sparks    by 

locomotive,  vol.  ix,  p.  324. 
Pecuniary  circumstances  of  party, 

vol.  xiii,  p.  308. 
Pedigree,  vol.  ix,  p.  341. 
Signals  at  railroad  crossings,  vol. 

xiii,  p.  409. 
Tradition,  vol.  xiv,  p.  308. 
Value  of  good  will,  vol.  xii,  p.  277. 

EXCEPTION. 

Necessity  of,  to  erroneous  charge, 
vol.  iii,  p.  234. 

EXCHANGES. 

Membership  as  property,  vol.  xii,  p. 
470. 

EXCISE. 

Liquor  tax  certificates  as  property, 

vol.  ix,  p.  452. 
Revocation  of  liquor  tax  certificate, 

vol.   vii,  p. .9;   vol.   X,  p.  9;   vol. 

xiii,  p.  254. 

EXECUTION. 

Levy  on  choses  in  action,  vol.  iv, 

p.  345. 

Actual  custody"  on  attachment  or 
execution,  vol.  vi,  p.  118. 
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Garnishment  of  wages,  xv,  p.  042. 
Exemption  of  professional  instm- 

ments»  furniture  and  l^raiy,  vol. 

xvii,  p.  254. 
Exemption  of  pension  moneys  after 

death  of  pensioner,  vol  vii,  p. 

465. 
Waiver  of  exemption,  vol.  x,  p.  393. 
Writs  of  assistance,  vol.  xv,  p.  231. 


EXBCfCTTORS     AND     ADMINISmtA- 
TORS. 

Agreements  to  renounce  or  trans- 
fer right  to  administer  estate,  vol. 
xvi,  p.  371. 

Widow's   exemptions,   vol.   xiv,   p. 

132. 
Allowance  to  widow  of  cash  ior 

deficiency  of  exempt  articles,  vol. 

xvii,  p.  346. 
Use  and  effect  of  "as"  in  title,  vol. 

xiii,  p.  197. 
Personal  disqualifications,  vol.  ix, 

p.  472;  vol.  xvii,  p.  335. 
Remedies      for      nonpayment      of 

funeral  expenses,  vol.  x,  p.  456. 
Propriety     of     expenditures     for 

monuments,  vol.  xi,  p.  427. 
Compromise  of  disputed  claims,  vol. 

XV,  p.  83. 
Dispute   and    rejection   of   claims, 

vol.  ix,  p.  250;  vol.  xvii,  p.  259. 
Jurisdiction     of     surrogate     over 

claims  based  on  judgments,  vol. 

xii,  p.  141. 
Reservation  of  disputed  claims  till 

judicial  settlement,  vol.  xi,  p.  318. 
Distribution  of  damages  for  death 

by  negligence,  vol.  xv,  p.  184. 
Costs  against,  on  disputed  claims, 

vol.  vii,  p.  142. 
Counsel  fees  allowable  to,  vol.  x, 

p.  184. 
Counsel  fees  on  judicial  settlement, 

vol.  xii,  p.  146. 
Commissions  of,  vol.  xvi,  p.  401. 

EXEMPTION. 

Of  pension  moneys  after  death  of 
pensioner,  vol.  vii,  p.  465. 

Of  professional  instruments,  furni- 
ture and  library,  vol.  xvii,  p.  254. 

Waiver  of  exemption  from  execu- 
tion, vol.  X,  p.  393. 

FALSE  IMPRISONMENT. 

Liability  of  committing  magistrate, 
vol.  xvii,  p.  96. 


Of  Teferees,  vol.  x,  p.  287. 

Of  referees  and  sheriffs  on  judicial 

sales,  vol.  xiii.  p.  ^ 
Liability  for  referee  s,  vol.  xvii,  p. 

53. 
Of  receivers  .of  corporations,  vol. 

xvii,  p.  194. 
Sheriff's  calendar  fees,  vol.  xv,  p. 

53. 
Enforcement  of  payment  by  justice 

of  the  peace,  voL  vii,  p.  132. 

FOREIGN  CORPORATIONS. 

Jurisdiction  of,  voL  iv,  p.  243. 

Service  of  summons  on,  voL  ii,  p. 
73;  vol.  ix,  p.  265. 

Licenses  of  foreign  corporations, 
vol.  xiii,  p.  370. 

Necessity  of  alleging  authority  to 
do  business  in  action  by,  voL  xvii, 
p.  I. 

Taxation  of  foreign  corporation  do- 
ing business  in  this  state,  vol.  v, 
p.  206. 

FORMER  ACTION  PENDING. 

Defense  of,  vol.  iii,  p.  215 ;  vol.  xiii, 
p.  158. 

FRAUD. 

•Annulment  of  marriage  for,  vol.  i, 

p.  382 ;  vol.  X,  p.  473- 
Equitable  relief  against  judgments 

obtained  by,  vol.  ii,  p.  382. 
Following    proceeds     of    personal 

property  unlawfully  acquired,  vol. 

ii,  p.  10. 
Fraudulent  sales  of  merchandise  in 

bulk,  vol.  xiii,  p.  465. 
Remedy  for,  after  suit  on  contract, 

vol.  iv,  p.  93. 

FUNERAIi  EXPENSES. 

Remedies  for  nonpayment,  vol.  x, 
p.  456. 

GARNISHMENT. 

Of  wages,  vol.  xv,  p.  242. 

GAS. 

Remedies  for  refusal  to  supply,  vol. 
viii,  p.  199- 

GIFTS. 

Of  bank  deposits,  vol.  xii,  p.  3Si« 

GOOD  WILL. 

Valuation  of,  vol.  xii,  p.  277. 
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GRAND  JURY. 

Inspection  of  minutes  of,  vol.  xi,  p. 

Presentments  by,  vol.  xvi,  p.  15. 

CnJARAHTT. 

Expression    of    consideration,  vol. 
xii,  p.  2^y. 

GUABDIANS. 

Qualifications  of  guardian  ad  litem, 
voL  xxi,  p.  208. 

HAIiF  HOIiTOAYB. 

Saturday  half  holiday,  vol.  vii,  p. 


HAliDWRmNG. 

Comparison  of,  vol.  x,  p.  ^. 


•Dedication,  vol.  xiv,  p.  259. 

By  user,  vol.  xi,  p.  459. 

Abandonment,  vol.  xiii,  p.  234. 

Title  of  abutting  owners,  vol.  xii, 
p.  189. 

Abutter's  rights  in  trees  in  high- 
ways, "vol.  xiv,  p.  317. 

Private  action  for  encroachment, 
vol.  xiii,  p.  206. 

Excavations  and  areas  in  and  near, 
vol.  xiv,  p.  169. 

^ower  of  municipality  to  permit  ob- 
structions or  encroachments  on 
sidewalks,  vol.  xvi,  p.  347. 

Title  to  improvements,  vol.  xii,  p. 

378. 

Negligence  of  highway  officers  in 
providing  guards  on  bridges,  vol. 
XV,  p.  2^. 

Liability  for  fright  of  Horses  at  ob- 
jects in,  vol.  xvii,  p.  127. 

-Liability  of  municipality  for  inju- 
ries to  pedestrians  by  ice  or 
snow  on  sidewalk,  vol.  xv,  p.  320. 

Maintenance  in  safe  condition  for 
bicyclists,  vol.  viii,  p.  116. 

Bicycle  sidepaths,  vol.  x,  p.  5. 

Use  by  automobiles,  vol.  x,  p.  97; 
vol.  xvii,  p.  356. 

HUSBAND  ANB  WIFE. 

Common-law    marriages,    vol.    xv, 

p.  I. 
Contracts   of  separation,   vol.   xiv, 

p.  242. 
Tenancy  by  the  curtesy,  vol.  xv,  p. 


Tenancy  by  the  entirety,  vol.  i,  p. 

130. 
Necessaries    for    which    wife   can 


pledge  husband's  credit,  vol.  xi, 
p.  85. 

Title  to  earnings  of  married  wom- 
an, voL  xiv,  p.  201. 

Rights  of  husband's  creditors  in  life 
insurance  in  favor  of  wife,  vol. 
xiii,  p.  114. 

Wife's  interest  as  beneficiary  in  life 
insurance  on  husband,  vol.  xvii, 

P-  293. 

n>BNTIFIOATION. 

Of  defendant  on  service  of  sum- 
mons in  matrimonial  action,  vol. 
vii,  p.  45- 

IMPRISONMENT. 

Of  plaintiff  on  judgment  for  costs, 

vol.  xiii,  p.  318. 
Duration  of,  in  civil  action,  vol.  vii, 

p.  209. 

INOOMFBTENT  PERSONS. 

What  mental  infirmities  warrant 
finding  of  incompetency,  vol.  ix, 
p.  278. 

Selection  of  committee  for,  vol.  ix, 
p.  448. 

Discharge  from  custody  of  com- 
mittee, vol.  xii,  p.  362. 

Removal  of  committee  of,  vol.  xii, 
p.  168. 

Voidability  of  contracts  of,  vol.  xi, 

p.  433. 

Administration  of  estates  of  de- 
ceased, vol.  xiii,  p.  365. 

Administration  of  estates  of  life 
convicts,  vol.  xvii,  p.  406. 

INDEMNITY. 

Evidence  and  suggestion  of  defend- 
ant's indemnity,  vol  xiv,  p.  52. 

INDICTMENT. 

Motions  to  set  aside,  vol.  viii,  p.  36. 

INFANTS. 

Presumption  of  non  sui  juris,  vol. 

xi,  p.  418. 
iLiability  for  necessaries,  vol.  xiv, 

p.  71. 

INJUNCTION. 

Damages  chargeable  to  preliminary 
injunction,  vol.  viii,  p.  461. 

INNKEEPERS. 

Liability  for  loss  of  guest's  goods, 
vol.  xvii,  p.  112. 
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INSimAJSCK. 

Fire;   actions   on   Lloyd's  policies, 

vol.  -iVi  p.  367. 
Appraisal  of  fire  insurance  loss,  vol. 

xiv,  ]p.  330. 
Change  of  beneficiary   in   life  in- 
surance policy,  vol.  xiv.  p.  185. 
Rights    of   hu^and's    creditors    m 

life  insurance  in  favor  of  wife, 

vol.  xiii,  p.   114. 
Wife's    interest    as    beneficiary    in 

life   insurance   on   husband,   vol. 

xvii,  p.  293. 
.    Defeasance    of    life    insurance    by 

suicide,  vol.  xv,  p.  410. 
Requirement    of    visible    mark    of 

accident,  vol.  xv,  p.   100. 

INTEREST. 

On,    unliquidated     demands,     vol. 

xvi,  p.  40. 
On  legacies,  vol.   xvi,  p.   186. 

INTERPIiEADER. 

By  order,  vol.  ii,  p.  .226. 

JUDGES. 

Disqualifications    of,    vol.    xvi,    p. 

378. 
Effect  of  assignment  to   appellate 

division  on  powers  of  justice  of 

supreme  court,  vol.  xii,  p.  302. 

JUDGMENT. 

Opening  default,  vol.  vi,  p.  31. 

On  the  merits  upon  nonsuit  or  dis- 
missal of  complaint,  vol.  ii,  p. 
249;  vol.  xi,  p.  103. 

Equitable  relief  against  judgment 
obtained  by  fraud,  vol.  ii,  p.  382. 

Cancellation  of  judgments  against 
discharged  bankrupts,  vol.  xv,  p. 

114. 

Interlocutory  judgment  of  divorce, 
vol.  xiii,  p.  21. 

Modification  of  decree  as  to  ali- 
mony, vol.  v,  p.  9;  vol,  vii,  p. 
178;  vol.  xi,  p.  299. 

Validity  of  foreign  divorce,  vol.  v, 
p.  97. 

Action  on,  vol.  vi,  p.  196. 

Jurisdiction  of  surrogate  over 
claims  against  decedents'  estates 
based  on,  vol.  xii,  p.   141. 

Attorney's  authority  after  judg- 
ment, vol.  vi,  p.  406. 

Remedies  for  unauthorized  ap- 
pearance of  attorney,  vol.  viii,  p. 

515. 
At  trial  on  pleadings,  vol.  vii,  p. 

95. 


JUDICIAL  SAIiE. 

-  Of  real  property,  notice,  vol.   viii, 

p.  357. 
Fees  ol  referees  and  sheriffs,  vol. 

xiii,  p.  36. 

Remedies    for    default   of   bidder, 

vol.  xiii,  p.  173. 

JURISDICTION. 

Of  inferior  courts  under  Constitu- 
tion of  1894,  vol.  vi,  p.  400. 

Loss  of,  by  adjournment  in  jus- 
tice's court,  vol.  X,  J).  78. 

Of  nonresidents,  vol.  iv,  p.  243. 

Of  subject-matter,  vol.  vii,  p.  48. 

JURY. 

Waiver  of  in  courts  not  of  record, 
vol.  xiii,  p.  3S9- 

IStruck  juries,  vol.  xvi,  p.  361. 

Communications  between  judge 
and  jury  after  retirement  of 
jury,  vol.  i,  p.  3;  vol.  vii,  p.  481. 

Coercion  by  court,  vol.  x,  p.  88. 

Use  of  affidavits  of  jurors  on  mo- 
tion as  to  verdict,  vol.  vi,  p.  212. 

Framing  issues  for  trial  by  jury, 
vol.  xii,  p.  415. 

Trial  of  special  issues  (by  jury  in 
equitable  actions,  vol.  vi,  p.  258. 

Trial  by  jury  of  issues  in  matri- 
monial actions,  vol.  xiv,  p.  92. 

Withdrawal  of  juror,  vol.  xi,  p.  78. 

JUSTICE  OF  THE  PEACE. 

Deputation  to  serve  summons,  vol. 

vii,  p.  314- 
Attorneys  in  courts  of,  vol.  xv,  p. 

423. 
Verified  pleadings,  vol.  x,  p.  326. 

Loss   of   jurisdiction   by    adjourn- 
ment, vol.  X,  p.  78. 
Collection  of  fees,  vol.  vii,  p.  132. 
Pleadings    in    action    removed    by 

plea  of  title,  vol.  vii,  p.  363. 
Review  of  judgment  of,  for  error 

in  fact,  vol.  xvi,  p.  280. 
Reversal     of     judgment     of,     as 

against   weight  of  evidence,  vol. 

xvii,  p.  230. 
Extent    of    relief    on    appeal     to 

county  court  on  the  law,  vol.  viii, 

p.  294. 
Award  of  new  trial  on  reversal  by 

county  court,  vol.  xii,  p.   124. 
Costs  on  appeal  for  new  trial,  vol. 

XV,  p.  20. 
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LANDLORD  AND  TENAHt*. 

Stlnnnary  pfococdtn^  by  ss- 
stgnees,  leasees  and  gfafitees  of 
lessor,  voL  fi,  p.  145. 

Injtifictioti  ajtainst  summary  pro- 
ceedings, vol.  xiT,  p.  15a 

Recovery  of  rent  after  removal  of 
tenant  by  stimmary  proceedings, 
vol.  vi,  p.  226 ;  vol.  vii,  p.  161. 

Constructive  eviction,  voL  iii,  p.  75; 
vol.  viii,  p.  418. 

Damages  for  eviction  of  tenant, 
vol.   XV,   p.  463. 

Remedy  of  tenant  for  failure  of 
landlord  to  make  repairs,  vol. 
xvi,  p.  451. 

Effect  of  bankruptcy  of  tenant  on 
lease,  vol.  xiv,  p.  379. 

Notice  necessary  to  terminate  ten- 
ancy, vol.  xiv,  p.  343. 

Duty  of  tenant  to  surrender  pos- 
session, vol.  V,  pt  137. 

What  constitutes  holding  over  by 
tenant,  vol.  xH,  p.  407. 

Acceptance  of  surrender  of  ten- 
ancy, vol.  xi,  p.  475. 

Attempt  to  relet  as  acceptance  of 
surrender,  vol.  xii,  p.  436. 

LlBEIi  Ain>  SLANDER. 

Privilege  of  attorney,  voL  x,  p.  68. 
Use   and   effect  of  iminendo,   vol. 

xiv,  p.  407. 
Publication    of     photograph,     vol. 

xiv,  p.  215. 

LIKN. 

Of  bailees,  vol.  x,  p.  130. 
Enforcement  of  bailee's,  vol.   xiii, 

p.   107. 
Of  cartmen,  vol.  xiii,  p.  154. 
Of  attorneys  on  alimony,  vol.  vii, 

P-  257. 
Of  attorneys  on  trust  property,  vol. 

X,  p.   I. 

Of  attorneys  in  surrogate's  court, 
vol.  vii,  p.  165. 

Enforcement  of  attorney's,  vol. 
viii,  p.  74. 

Enforcement  of  attorney's  in  sur- 
rogate's court,  vol.  X,  p.  32. 

LDOTATIONS. 

Suspension  of  statute  by  absence 
from  state,  vol.  i,  p.  au;  vol.  xvi, 
p.  a^. 

Sttpplementary  proceedings,  vol.  i, 


LIQUOH  TAX  CBBmffiQATtP, 

As  property,  voL  Ix,  p.  452. 
[Revocation  of,  vol.  vii,  p.  9;  vol.  x, 
p.  9;  vol.  xiii,  p.  2SO. 

LIS  PENDENS. 

In  what  actions,  vol  ix,  p.  78. 

MALICIOUS  PROSECUTION. 

Probable  cause,  vol.  xv,  p.  261. 

MARRIAGE. 

Common-law    marriages,    vol.    xv, 

'Void,  vol.  xvi,.  p.  307. 

Annulment    for    fraud,    vol    i,    p. 

382;  vol.  X,  p.  473. 
Annulment    for   nonage,   vol.    xiii, 

p.  79- 

Annulment  for  physical  incapac- 
ity, voL  xvi,  p.   106. 

Permission  to  divorced  spouse  to 
remarry,  vol.  ix,  P-  464. 

MASTER  AND  SERVANT. 

Etnpk>yer6'  liability  law,  vol.  xiii, 
p.  86;  vol.  xvii,  p.  277. 

Servant's  remedy  for  wrongful 
discharge,  vol  i,  p.  275. 

Damages  for  wrongful  discharge, 
vol.  xi,  p.  135. 

Term  of  employment  under  con- 
tract, vol.  ii,  p.  390. 

Punitive  damages  for  act  of  serv- 
ant, voL  xii,  p.  77. 

Statutory  provisions  for  the  pro- 
tection and  enforcement  of 
claims  for  wages,  etc.,  vol.  iii, 
p.  7. 

MATRIMONIAL  ACTION. 

Identification  .  of  defendant  on 
service  of  summons,  vol.  vii,  p. 

45. 
Physical    examination    of    parties, 

vol  ix,  p.  438. 
Trial  by  jury,  vol.  xiv,  p.  92. 
Interkxrutory    judgment,    vol.    xiii, 

p.  2t. 

MECHANIC'S  LIEN. 

Consent  of  owner,  vol.  vii,  p.  406. 
Verification  of  notice,  vol.  xiv,  p. 

323. 
Effect  of  bankruptcy  of  contractor, 

vol.  XV,  p.  75. 
Cancellation  for  failure  to  enforce, 

vol.  xiv,  p^  I. 
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meroanulb  bxghabtobs. 

Membership  as  property,  vol.  xii, 
p.  470. 

MHiBAGB  BOOKS. 

Vol.  viii,  p.  176. 

HORfTGAGB. 

To    secure    future    advances,    vol. 

xvi,  p.  73. 
Equitable    mortgages,    vol.    xv,    p. 

436. 
Mortgagee  in  possession,  vol.  xvi, 

p.  430. 
Action  on  bond,  vol  xii,  p.  465. 
Assumption  by  grantee,  vol.  vi,  p. 

84. 
Title     acquired     by     assignee     of 

*    mortgage,  vol.  v,  p.  363. 

Right  to  receiver  <»   foreclosure, 

vol.  viii,  p.  no. 

MOTIONS  AND  ORDERS. 

Limitation  of  relief  by  notice  of 
motion,  vol.  xiii,  p.  396. 

Reference  of  issues  arising  on  mo- 
tions, vol.  iv,  p.  140. 

Recital  in  order  of  papers  used  on 
motion,  vol  vii,  p.  377. 

Renewal  of  motion,  vol.  iv,  p.  35. 

Reargument  of  motions,  vol.  xiii, 

p.  15- 
Motions   to  set  aside   indictments, 

vol.  viii,  p.  36. 

MUNIOIPAL  OOKPORATIONS. 

Liability  for  tortious  acts  of 
officers,  agents,  etc.,  vol.  i,  p. 
366. 

Liability  for  injuries  to  pedestrians 
by  ice  or  snow  on  sidewalil^  vol 
XV,  p.  3aa 

Power  to  permit  obstructions  or 
encroachments  on  sidewalks,  vol. 
xvi,  p.  M7' 

Notice  of  claims  against,  vol.  v,  p. 
306. 

Notice  of  claims  for  personal  in- 
juries, vol.  xii,  p.  313. 

Title  to  street  improvements,  vol. 
xii,  p.  378. 

NAMBS. 

Statutes  regulating  business  names, 

vol.  i,  p.  376. 
Fictitious  business  names,  vol.  xii, 

p.  343- 
Right   to   use  firm   name,   vol.   xi, 

p.  I. 

Use  and  eflfeot  of  "as"  in  title  of 

executors,  trustees,  etc.,  vol.  xiii, 

p,  197. 


NBGLIG^NCB. 

Res  ipsa  loquitur,  vol.  xii,  p.  386. 

Prestunption  as  to  connecting  car- 
riers, voL  xvii,  p.  434. 

Of  attorneys,  vol.  vii,  p.  381. 

Of  druggists,  vol  xvi,  p.  :i67. 

Of  highway  officers  in  providing 
guards   on   bridges,    vol.   xv,   p. 

298. 
Separate    actions    for    injuries    to 

person  and  property,  vol.  iv,  p. 

212. 
Proximate     cause     of     death     by 

wrongful  act,  vol.  ii,  p.  404. 
Damages  recoverable  for  death  by, 

voL  xi,  p.  50. 
Private    action    for   official   negli- 
gence, vol.  xi,  p.  216. 
Trespass   by   blasting,   vol.    iii,   p. 

3f28;  vol.  xvii,  p.  247. 
Evidence  of  negligent  emission  of 

sparks  by  locomotive,  vol.  ix,  p. 

324. 
Necessity  or  propriety  of  pleading 

contributory,  vol.  viii,  p.  382. 

NBW  TBIAIi. 

For  perjury  of  witnesses,  vol.  vii, 

p.  193- 

For  improper  remarks  of  counsel, 
vol.  XV,  p.  368. 

For  newly  discovered  evidence,  voL 
xvi,  p.  116. 

Availability  of  objection  that  ver- 
dict is  against  weight  of  evi- 
dence, vol.  XV,  p.  380. 

Review  of  last  of  several  like  ver- 
dicts, vol.   xvii,  p.  202. 

Imposition  of  terms,  vol.  viii,  p. 
389. 

N.  Y.  MUNIOIPAL  OOURT. 

Jurisdiction  of  inferior  courts 
under  constitution  of  1894,  vol. 
vi,  p.  400. 

NOTICE. 

Of  judicial  sale,  vol.  viii,  p.  357. 
Prerequisite     to     punishment     for 
contempt,  vol.  xii,  p.  175. 

NOTICE  OP  PENDENCY. 

In  what  actions,  vol.  ix,  p.  78. 

NOVATION. 

Vol.  XV,  p.  257. 

OFFICERS. 

Private  action  for  damages  from 
neglect  of  official  duty,  vol.  xi,  p. 
216. 
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PARBNT  AND  CHEUD. 

Adoption,  vol.  vii,  p.  33. 
Parent's    liability   mr    support    of 

minor  children,  voL  i,  p.  296. 
Cnstody  of  children  after  divorce 

or   separation,    vol.    vii,    p.   300; 

vol.  xvii,  p.  37. 

PARTIEB. 

Misjoinder,  vol.   xiv,  p.  38. 

Substitution  of  representative  6f 
deceased  party,  vol.  ix,  p.  302. 

Substitution  of  sheriffs  indemni- 
tors, vol.  iv,  p.  62. 

Action  on  Lloyd's  policies,  vol.  iv, 
P-  367. 

Bringing  in  new  defendants,  vol.  i, 
p,  217. 

Designation  in  sutnmons;  amend- 
ment, vol.  i,  p.  34. 

PARTinOX. 

Costs  in,  vol.  vii,  p.  73. 

PARTNKRSHIP. 

In  realty,  vol.  xiii,  p.   123. 
Statutes  regulating  business  names, 

vol  i,  p.  376. 
Fictitious  business  names,  vol.  xii, 

p.  343. 
Right  to  use  firm  name,  vol.  xi,  p. 
i;  voL  xvii,  p.  43. 

PARTY  WALLS. 

Use  of,  vol.  xi,  p.  467. 

PATJPBRS. 

Settlements  of,  vol.  xvii,  p.  12. 

PAYMENT. 

Accord  and  satisfaction  by  partial, 
vol.  xii,  p.  444. 

PBDIGKEE. 

Evidence  of,  vol.  ix,  p.  341. 

PBNSION. 

Exemption  after  death  of  pension- 
er, vol.  vii,  p.  465. 

PERJURY. 

As  contempt,  vol.  vii,  p.  216. 
As  ground  for  new  trial,  vol.  vii, 
p.  193. 

PHYSICIAN. 

Registry  as  preretjuisite  to  com- 
pensation, vol.  viii,  p.   190. 

Prescriptions  and  certificates  as 
confidential  conmiunications,  vol. 
xiv,  p.  106. 

Waiver  of  {privileged  communica- 
tion, vol.  vii,  p.  343. 


PIOKETINO. 

By  trades-unions,  vol.  ix,  p.  i. 

PLEADING. 

Designation  of  venue,   vol.   xi,   p. 

313. 
In  action  removed   from  justice's 

court  by  plea  of  title,  vol.  vii,  p. 

363- 
Effect  of  amendment  on  progress 

of  case,  vol.  viii,  p.  loi. 

Terms  on  amendment  of,  vol.  vii, 
p.  82;  vol.  xii,  p.  367. 

Leave  to  amend  or  answer  after 
sustaining  or  overruling  of  de- 
murrer, vol.  xii,  p.  153. 

Necessity  for  affidavit  of  merits 
when  answer  unverified,  vol. 
xvii,  p.  314. 

Judgment  at  trial  on,  vol.  vii^  p.  95. 

Sham  pleadings,  voL  ix,  p.  16S. 

Striking  out  pleading  of  party  in 
contempt,   vol.   xii,   p.    135. 

Complaint. 

Residence  of  parties  in  action  in 
inferior  courts,  vol.  viH,  p.  372. 

Examination  to  frame  complaint, 
vol.  i,  p.  181 ;  vol.  vii,  p.  154. 

Pleading  compliance  with  condi- 
tions precedent,  yoL  x,  p.  420. 

Necessity  of  allegdng  authority  to 
do  business  in  action  by  foreign 
corporation,  vol.  xvii,  p,   i. 

Misjoinder  of  parties,  vol.  xiv,  p. 
38. 

Joinder  of  causes  of  action  grow- 
ing out  of  the  same  transaction, 
vol.  Hi,  p.  304. 

Use  and  effect  of  inunendo  in  ac- 
tion for  libel,  vol.  xiv,  p.  407. 

Demand  for  relief,  vol.  ii,  p.  278; 
vol.  xi,  p.  160;  vol.  xvii,  p.  87. 

Special  damages  in  actions  for 
personal  injuries,  vol.  xii,  p.  18. 

Amendment  on  motion  before  trial, 
vol.  i,  p.  45. 

Setting  up  new  cause  of  action  by 
supplemental,  vol.  viii,  p.  264. 

Availability  of  objection  to  com- 
plaint as  not  stating  cause  of  ac- 
tion, vol.  X,  p.  279. 

Demurrer. 

To  defenses,  vol  xvi,  p.  233. 

Answer. 

Extensions  of  time  to  answer,  vol. 

XV,  p.  343. 
Denials    as    defenses,   vol.    viii,   p. 

453. 
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Partial  defenses,  vol.  xvi,  p.  201. 
Necessity  of  pleadi^ng  illegality  of 

contract,  vol.  xv,  p.  58. 
Statute  of  frauds,  vol.  iv,  p.  525; 

vol.  xiv,  p.  64. 
.Negatives  pregnant,  vol.  vii,  p.  488. 
Counterclaim  arising  out  of  identi- 
cal facts  as  claim,  vol.  ix^  p.  242. 
Defense    of    pendency   of    another 

action,"  vol.  iii,  p.  ^15;  vol.  xiii, 

p.  158. 
Discharge  in  bankruptcy,  vol.  xiii, 

p.  I. 
Adequate  remedy  at  law, -vol.  viii, 

p.  208. 
Contnibutory   negligence,    vol.    viii, 

p.  3^2. 
Admissions  in,  as  evidence,  vol.  v, 

p.  63. 

Reply. 

When  ordered,  vol.  vii,  p.  266. 

Verification. 

Verified  pleadings  in  justice's 
court,  vol  X,  p.'  326. 

Of  pleading  of  corporation  by  at- 
torney, vol.  vii,  p.  373. 

PliBBOE. 

Duty  of  pledgee  to  defend  title  and 
possession,  vol.   ii,  p.    no. 

POLICE  POWER.  . 

Modern  doctrine,  vol.  i,  p.  254. 

PRACTICAL  LOCATION. 

Vol.  viii,  p.  162. 

PREFERENCE. 

On  the  calendar,  vol.  iv,  p.  253; 
vol.  viii,  p.  483. 

PRESENTMENT. 

By  grand  jury,  vol  xvi,  p.  15. 

PRINCIPAL  AND  AGENT. 

Municipal  liability  for  tortious 
acts  of  officers,  agents,  etc.,  vol. 
i,  p.  366. 

PROTEST. 

Service  of  notice  of,  vol.  vii,  p.  loo. 

PROVOCATION. 

As  defense   to   action    for  assault, 

vol.  xi,  p.  329. 
As   defense  to  action   for  injuries 

by  animal,  vol.  xii,  p.  99. 


RAILROADS. 

'See  Carjuebs. 

Certificate  of  public  convenience 
and  necessity  by  railroad  com- 
missioners, vol.  XV,  f^  452. 

Mileage  books,  vol.  viii,  p.  176. 

Remedies  for  overcharge  of  fare, 
voL  xiv,  p.  6. 

Street-railway  transfer-tickets,  vol. 
X,  p.  462;  vol.  xvi,  p.  261. 

Ejection  of  passenger  for  miscon- 
duct, vol.  xiii,  p.  56. 

Liability  for  injury  to  passenger 
riding  on  platform  of  car,  vol. 
xvi,  p.  315. 

Evidence  of  negligent  emission  of 
sparks  by  locomotive,  vol.  ix,  p. 

324. 
Evidence    of    signals    at    crossings, 
vol.  xiii,  p.  409. 

REAL  PROPERTY. 

Delivery    of    deed   after    death    of 

grantor,  vol.   xvi,  p.  275. 
Tenancy  by  the  curtesy,  voL  xv,  p. 

220. 
Tenancy  by  the  entirety,  vol.  i,  p. 

130. 
Possession  as  notice  of  an  kiterost, 

vol.  XV,  p.  361. 
Descent    to    and    through    aliens, 

vol.  xiv,  p.  419. 
Title  of  abutting  owners  to  fee  of 

■highways,  vol.  xii,  p.  189. 
Title  to  street  improvements,  vol. 

xii,  p.  378. 
'Marketableness  of  individual   title 

of  trustee  on  purchase  of  lands 

of  beneficiary,  vol.  viii,  p.  435, 
Effect  of  projecting  or   encroadi- 

ing    wall   on    marketableness    of 

title,  vol.  viii,  p.  i. 
Marketableness  of  title  by  adverse 

possession,  vol.  xvi,  p^  132.^ 
Cqjor  of  title  that  will  support  ad- 
verse possession,  vol.  xvii,  p.  366. 
Grants  of  land  under   water,  vol. 

viii,  p.  124. 
Partnership  in,  vol  xiii,  p.   123. 
Use  of  party  walls,  vol.  xi,  p.  467. 
Right   to   lateral   support,   vol.   xv, 

p.  251. 
Unautihorized  or  excessive  use  of 

easements,  vol.  xvi,  p.  51. 
Necessity  of  seals  on  conveyances, 

vol.  xai,  p.  51. 
Certificates     of     acknowledgment, 

vol.  ix,  p.  32;  vol.  xvi,  p.  339. 
Ifotice  oi  jtidicial  sale,  vol.  viii,  p. 

357. 
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Practical  location,  voL  viii,  p.  162. 
Authority  of  ^brokers,  vol.  xiii,  p. 

322- 
Writs  oi  assistance,  vol.  xv,  p.  231. 

RKARGUMSNT. 

Costs  on,  vol  X,  p.  S76. 
Of  motions,  vol.  xiiif  p.   15. 

RBCKIVIEBS. 

Qualifications  of  receivers  of  cor- 
porations, vol.  xiu,  p.  4fi2. 

Fees  of  receivers  of  corporations, 
vok  xvii,  p.  194. 

On  mortgage  foreclosure,  vol.  viii, 
p.   no. 

Notice  of  application  in  supple- 
mentary   proceedings,    vol.    xvii, 

P-  2,37 

Priority  in  supplementary  proceed- 
ings, vol.  xfl,  p.  360. 

Personal  Hability  on  contracts,  vol. 
vii,  p.  58. 

Ancillary  and  foreign  receivers, 
vol.  v.  p.  403. 

Leave  to  sue,  vol.  xvi,  p.  268. 

fUSFKRENCG. 

In   attorney's    action  for   services, 

vol.  ii,  p.  272;  vol.  xiv,  p.  56. 

Of  issues  arising  on  motions,  vol. 
iv,  p.  140. 

Form  of  report  of  referee  after 
trial  of  issues  of  fact,  vol.  vii,  p. 

497. 
Extension  of  time  to   report,   vol. 

vii,  p.  172. 
Compensation  of  referees,  vol.  x,  p. 

287. 
Fees  on  judicial  sales,  vol.  xiii,  p. 

36. 
Liability    for    refenee's    fees,    vol. 
'      xvii,  p.  53. 

RKPLKVIN. 

Costs,  vol.  viii,  p.  337. 
Damages  for  detention,  vol.  x,  p. 
108. 

REPLY. 

When  ordered,  vol.  vii,  p.  286. 

RfiSIDBNGB. 

Allegation  and  proof  of  in  action 
in  inferior  courts,  vol.  viii,  p. 
372. 

Jurisdictional  residence  for  sup- 
plementary proceedings,  vol.  xiii, 

p.  458. 
Acquisition  or  loss  of  voting  resi- 
dence by  students,  vol.   viii,  p. 
14a 


REVOCATIOK. 

Of   liquor- tax   certificate,    vol    vii, 
p.  9. 

SALES, 

By  sample,  Vol.  xiii,  p.  ^19. 
Fraudulent  sales  of  merchandise  in 

bulk;,  vol.  xiii,  p.  465. 
Implied  warranties  of  quality,  vol. 

xiv,  p.  28a 


SATURDAY  HAIiF  HOLIDA¥ 

Vol.    vii,    p.    222. 


SCHOOLS. 

Expulsion  of  students,  vol.  xi,  p. 
127. 

.\cquisition  or  k>ss  of  voting  resi- 
dence by  students,  vol.  viii,  p. 
148. 

SECURITY  FOR  COSTS. 

See  Costs. 

SEPARATION. 

Custody  of  children,  vol.  vii,  p. 
300;  vol.  xvii,  p.  37. 

Alimony  and  counsel  fees  in  ac- 
tion for,  vol.  vii,  p.  236. 

SERVICE. 

Substituted,  vol.  viii,  p.  13. 

By  artifice  on  nonresident  of  terri- 
torial jurisdiction  of  court,  vol. 
viii,  p.  404. 

Of  summons  on  foreign  corpora- 
tions, vol.  ii,  p.  73;  vol.  ix,  p. 
265. 

Prepayment  of  postage  on  service 
by  mail,  vol.  xv,  p.  387. 

Identification  of  defendant  in 
matrimonial    action,    vol.    vii,    p. 

45. 
Remedy    of    person    served    with 

process   by    mistake,    vol.    x,    p. 

481. 
Exemption  of  parties  and  witnesses 

from,  vol.  vii,  p.  329. 
Of  notice  of  protest  and  dishonor, 

vol.  vii,  .p.  100. 

SHERIFF. 

Substitution    of    sheriff's    indemni- 
tors, vol.  iv,  p.  62. 
Taxation   of  sheriff's   fees,   vol.    v. 

p.  132. 
Fees  on  judicial  sales,  vol.  xiii,  p 

3S. 
Calendar  fees,  vol.  xv,  p.  53. 


Id 
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STATUTE  OP  FRAUDS. 

Pleading   statute,   vol.   iv,   p.   325; 

vol.  xiv,  p.  64. 
Expression     of     consideration     of 

guaranty,  vol.  xii,  p.  257. 

STATUTE  OF  LIMITATIONS. 

Suspension  by  absence  from  state, 
vol.  i,  p.  212;  vol.  xvti,  p.  298. 

Supplementary  proceedings,  vol.  i, 
p.  24. 

Statutes. 

Implied  repeal,  vol.  xv,  p.  125. 

STAY. 

Nonpayment  of  costs,  vol.  vii,  p. 
267;  volv  xii,  p.  328;  vol.  xviii,  p. 

321. 

Pending  determination  of  similar 
action,  vol.  xvi,  p.  251. 

STENOGRAPHERS. 

Control  of  court  over  minutes  of, 

vol.  ix,  p.  19a 
Fees  as  taxable  disbursements,  vol. 

X,  p.  58. 

STIPULATIONS. 

Parol,  in  pending  cause,  vol.  ii, 
p.  86. 

Aflfecting  subsequent  trials  or  pro- 
ceedings, vol.  iii,  p.  54. 

Limiting  liability  of  telegraph  com- 
panies, vol.  iii,  p.  135. 

STOCKS. 

Purchase  and  sale  on  margin,  vol. 
xvi,  p.  1733. 

STREET  RAILWAYS. 

See  Railroads. 

Transfer-tickets,  vol.  x,  p.  462;  vol. 
xvi,  p.  261. 

STUDENTS. 

Acquisition  or  loss  of  voting  resi- 
dence by,  vol.  viii,  p.  148. 

Expulsion  from  schools  and  col- 
leges, vol.  xi,  p.  127. 

SUBJECT-MATTER. 

Jurisdiction  of,  vol.  vii,  p.  48. 

SUMMARY  PROCEEDINGS. 

By  assignees,  lessees  and  grantees 
of  lessor,  vol.  ii,  p.  145. 

Injunction  against,  vol.  xiv,  p.  150. 

Recovery  of  rent  after  removal  of 
tenant,  vol.  vi,  p.  228;  vol.  vii,  p. 
161. 


SUMMONS. 

Amendment  as  to  designation  of 
parties,  vol.  i,  p.  34. 

Substituted  service,  vol.  viii,  p.  13. 

Service  by  artifice  on  nonresident 
of  territorial  jurisdiction  of 
court,  vol  viii,  p.  404. 

Remedy  of  person  served  by  mis- 
take, voL  X,  p.  481. 

Identification  of  defendant  on  serv- 
ice of,  in  matrimonial  action, 
vol.  vii,  p.  45. 

lExsemption  of  parties  and  wit- 
nesses  from  service,  vol.  vii,  p. 

329. 
Service    on    foreign    corporations, 

vol.  (ii,  p.  73 ;  vol.  ix,  p.  265. 
Deputation    to    serve    in    justice's 

court,  vol.  vii,  p.  314. 

SUNDAY. 

>     Exclusion  in  computing  time,  vol. 
XV,  p.  90. 
Criminality    of   ball    playing    and 
other  sports,  vol  xv,  p.  150. 

SUPPLEMENTARY  PROCEEDINGS. 

Jurisdictional  residence  of  debtor, 
vol.  xiii,  p.  458. 

Limitation,  vol.  i,  p.  24. 

Procedure  where  property  is  dis- 
closed, vol.  i,  p.  152. 

iSuccessive  examinations,  vol.  vii, 
p.  280. 

Notice  of  application  for  receiver, 
vol  xvii,  p.  237. 

Priority  of   receiverships,   vol.   xi, 

p.  3^ 
Attorney's  lien,  vol.  xi,  p.  454. 

SURROOATE*S  COURT. 

Jurisdiction  over  claims  based  on 

judgments,  vol.   xii,  p.    141. 
Waivers   of   citations,    vol    xii,   p. 

fAttorney's  lien  in,  vol.  vii,  p.  165. 
Enforcement  of  attorney's  lien  in, 
vol  X,  p.  32. 

TAXES. 

On  dogs,  vol  viii,  p.  24. 
Taxable  interest  under  transfer  tax 
act,  vol   iii,  p.   195;  vol  xiii,  p. 

'      347- 

Transfer  tax  against  estate  of  non- 
resident, vol  iii,  p.  179. 

Appraisal  of  transfer  tax,  vol  ix, 
p.    lOI. 

Taxation  of  foreign  corporations 
doing  business  in  this  state,  vol 
v,  p.  206. 
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TEUaORAPH  COMPANIES. 

Stipulations   limiting  liability,   vol. 

TENDER. 

Procedure  to  make  effectual,  vol. 

ix,  p.  132. 
Inclusion  of  costs,  vol.  xii,  p.  340. 

TERMS. 

On   amendment  of  pleadings,  vol. 

vii,  p.  82. 
On  postponement  of  trial,  vol.  xi, 

p.  372. 
On  granting  new  trial,  voL  viii,  p. 

389-. 
Taxation  of  costs  previously  paid 
as,  vol.  vii,  p.  320. 

TIME. 

Exclusion  of  Sunday  in  computing, 
voL  XV,  p.  9a 

When  of  the  essence  of  contract, 
vol.  iv,  p.  io6t 

To  appeal  to  court  of  appeals,  vol. 
vii.  p.  125, 

Limiting  time  to  appeal  to  appel- 
late division,  vol  xi,  p.  447. 

TRADE-MARKS. 

What  words  are  subjects  of,  vol. 

viii,  p.  58 ;  vol.  xiii,  p.  430. 
Operation   of  general  assignments 

on  trade-marks,  good  will,  etc., 

vol.  vi,  p.  176. 

TRADES-UNIONS. 

Picketing  by,  vol.  ix,  p.  i. 

TRANSFER  TAX. 

Taxable   interest,   vol.   iii,  p.    195; 

voL  xiii,  p.  347. 
Appraisal  of,  vol.  ix,  p.  loi. 
On  estate  of  nonresident,  voF.  iii, 

p.  179. 

TREES. 

In  highway;  abutter's  rights,  vol. 
xiv,  p.  317. 

TRESPASS. 

By  blasting,  vol.  iii,  p.  328;  vol. 
xvii,  p.  247. 

TRIAIi. 

Disqualification  of  judges,  vol.  xvi, 
p.  37S. 

Necessity  of  actual  presence  of  ac- 
cused, vol.  xiv,  p.  124. 

Terms   on   postponement,   vol.   xi, 

p.  372. 


Adjournments  for  engagements  of 

counsel,  vol.  xiv,  p.  35. 
Use  of  interpreters,  vol.  xiv,  p.  458. 
Improper  remarks  of  counsel,  vol. 

XV,  p.  368. 

Place  of. 

Designation  of,  vol.  xi,  p.  313. 

Effect  of  residence,  vol.  xvi,  p.  .160. 

Of  action  by  or  against  corpora- 
tion, vol.  viii,  p.  258. 

Change  of,  for  official  position  of 
party  or  attorney,  vol.  vii,  p.  262. 

Change  of,  in  criminal  cases,  vol. 
xvii,  p.  268. 

Loss  of  right  to  change,  vol.  viii, 

p.  347. 

Calendar  and  Record. 

Preference  on    the    calendar,    vol. 

iv,  p.  253 ;  vol.  viii,  p.  483. 
Short  cause  calendar  practice,  vol. 

X,-  p.  308. 
Sheriff's  calendar  fees,  vol.xv,  p. 

S3. 

Control  of  cotirt  over  stenog- 
rapher's minutes,  vol  ix,  p.  190. 

Stipulation  affecting  subsequent 
trials  or  proceedings,  vol.  iii,  p. 
54. 

Jury^ 

Waiver  of  jury  in  courts  not  of 
record,  vol  xiii,  p.  359. 

Struck  juries,  vol.  xvi,  p.  361. 

Re-trial  by  jury  of  issues  on  pro- 
bate of  a  will  after  reversal  of 
surrogate,  vol.  xvii,  p.   136. 

Trial  of  special  issues  in  equitable 
actions,  vol.  vi,  p.  258. 

Framing  of  issues  for  trial  by  jury, 
vol.  xii,  p,  415. 

Matrimonial  actions,  vol.  xiv,  p.  92. 

Communication  between  judge  and 
jury  after  retirement  of,  vol.  i, 
p.  3;  voL  vii,  p.  461. 

Coercion  of,  by  court,  vol.  x,  p.  88. 

Withdrawal  of  juror,  voL  xi,  p.  78. 
Evidence. 

Inspection  of  memoranda  used  by 
witness,  vol.  xii,  p.  96. 

Physical  exhiibits  at  the  trial,  vol. 
iv,  p.  23. 

Physical  exhibits  and  demonstra- 
tions in  actions  for  personal  in- 
juries, vol.  xii,  p.  333. 

Presumption  from  omission  to  pro- 
duce witness,  voL  iii,  p.  32;  vol. 
X,.  p.  385. 


JO 
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lEvidenoe  and  suggestion  of  defend- 
ant's indemnity,  vol.  xiv,  pw  52. 

Hypothetical  questions,  vol.  xi, 
p.  37. 

VM!dlct— Decision— Jndgment. 

Necessity  of  presence  of  judge  at 
rendition  of  verdict,  voL  xv,  p. 

.'     448. 

Dismissal  on  opening  of  counsel, 
vol.  XV,  p.  331. 

Effect  of  taihire  to  move  for  non- 
suit, vol.  xiii,  p.  469. 

Compromise  verdicts,  vol.  xi,  p. 
17. 

Motion  as  to  verdict ;  use  of  jurors' 
affidavits,  vol.  vi,  p.  212. 

•Form  of  decision  of  court  or  re- 
port of  referee  after  trial  of  is- 
sues of  fact,  vol.  vii,  p.  4ffj. 

Form  of  decision  after  trial  of  is- 
sue of  law,  vol  ix,  p.  292. 

Judgment  on  the  merits  upon  non- 
suit or  dismissal  of  complaint, 
vol.  ii,  p.  249;  vol  xi,  p.  103. 

Judgment  on  pkadings,  vol.  vii,  p. 

95. 

TRUSTS. 

Lien  of  attorney  on  trust  fund,  vol. 
X,  p.   I. 

Following  proceeds  of  personal 
property  wrongfully  acquired, 
vol.  ii,  p.  10. 

Creditor's  suit  to  reach  surplus  in- 
come, vol.  iii,  p.  163;  vol.  xiii,  p. 
188. 

Voting  trusts  of  corporate  stock, 
vol.  XV,  p.  47a 

USER. 

Highways  by,  vol.  xi,  p.  459. 

VENDOR  AND  PURCHASER. 

Effect  of  projecting  on  encroach- 
ing wall  on  markietableness  of 
title,  voL  viii,  p.  i. 

Marketableness  of  individual  title 
of  trustee  on  purchase  of  lands 
of  beneficiary,  vol.  viii,  p.  435. 

Marketableness  of  title  by  ad- 
verse possession,  vol.  xvi,  p.  132. 

VENUE. 

Designation  of,  vol.  xi,  p.  313. 
Effect  of  residence,  vol.  xvi,  p.  160. 
Place    of    trial    of    action    by    or 
ftgain«t  corporation,  vol.  viii.  p. 

258. 

Change  of,  for  official  position  of 
party  or  attorney,  vol.  vii,  p.  262. 


Change  of,  in  criminal  cases,  vol. 

xvii,  p.  268. 
•Loss  of  right  to  move  to  change 

place  of  trial,  vol.  viii,  p.  347. 

VERDIOT. 

Necessity  of  presence  of  judge  at 
rendition,  vol  xv,  p.  448. 

Compromise,  vol.  xi,  p.  117. 

Coercion  of  jury  by  court,  vol.  x, 
p.  88. 

Use  of  affidavits  of  jurors  upon 
motion  as  to,  voL  vi,  p.  212. 

VERIFICATION. 

Of  notice  of  mechanic's  lien,  vol. 

xiv,  p.  323. 
Of  pleading  of  corporation  by  at- 
*    tomey,  vok.  vii,  p.  373. 
Of  pleadings  in  justice's  court,  vol. 

x,  p.  326. 

VOTERS. 

Acquisition  or  loss  of  voting  resi- 
dence by  students,  voL  viii,  p.  148. 

Enrollment  for  primary  ekctions, 
vol.  xiv,  p.  15. 

WAGES. 

Statutes  for  the  protection  and  en- 
forcement of  claims  for  wages, 
vol.  iii,  p.  7. 

Garnishment,  vol.  xv,  p.  242. 

WAIVER. 

Of  citations   in  surrogate's  court, 

vol.  xii.  p.  157. 
Of  appeal,  vol.  ii,  p.  168. 
Of  right  to  case  on  appeal,  vol.  xiii, 

p.  281. 
Of  privilege  of  communications  to 

attorney   or    physician,    vol.    vii, 

'      p.  345. 
By  endorser  of  demand  and  pro- 
test, vol.  xiii,  p.  144. 

WARRANTY. 

Implied  warranties  of  quality  in 
sales,  vol.  xiv,  p.  280. 

WATER. 

Remedies  for  refusal  to  supply,  vol. 

viii,  p.   igg. 
Grants  of  land  under,  vol.  viii,  p. 

124. 

WILLS. 

Testator's  subscription  at  end  of 
will,  vol.  iv,  p.  a6i ;  vol.  viii,  p. 
366. 
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Weight  and  sufficiency  of  attesta- 
tion clause  as  evidence  of  execu- 
tion, vol.  xii,  p.  41. 

Publication,  vol.  xvii,  p.  380. 

Revocation  by  subsequent  will,  vol. 
X,  p.  432. 

Revocation  by  concellation,  vol.  xi, 
p.  242. 

Probate  of  lost  wilk,  vol.  xi,  p.  33/S. 

Provisions   in   lieu  of  dower,  vol. 

xi,  p.  397. 

Interest  on  legacies,  vol.  xvi,  p.  186. 

Contracts  for  devises  and  bequests, 
vol.  XV,  p.  283. 

R€-trial  by  jury  of  issues  on  pro- 
bate after  reversal  of  surrogate, 
vol.  xvii,  p.  136. 

WITNESSES. 

Compensation  of  experts,  vol.  xiv, 

p.  360. 
Use  and  scope  of  subpoena  duces 

tecum,  vol.  xv,  p.  214. 


Use  of  interpreters,  vol.  xiv,  p.  458. 
Hypothetical     questions,     vol.     xi, 

p.  37. 
Inspection  of  memoranda  used  by, 

vol.  xii,  p.  96. 

Presumption  from  omission  to  pro- 
duce, voL  iii,  p.  32 ;  vol.  x,  p.  385. 

Exemption  from  service  of  process, 
vol.  vii,  p.  329. 

Waiver  of  privilege  of  communica- 
tion to  attorney  or  physician,  vol. 
vii,  p.  343;  vol.  xi,  p.  13. 

Crossnexamination  of  own  witness, 
vol.  xii,  p.  457. 

Impeachment  of  general  reputation, 
vol.  xii,  p.  109. 

Religious  belief  as  affecting  cred- 
ibility, vol.  xiii,  p.  435. 

Use  of  testimony  of  deceased  or 
incompetent,  vol.  xvii,  p.  68. 
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PORTLAND  CO.  v.  HALL. 

[  .  Misc.      ;  95  N.  Y.  Supp.  36.] 

iSupreme  Court,  Special  Term,  New  York  County.     December,  1904.) 

I.  Pleading— 0)UNTERCLAiMS — Subsisting  Cause  of  Action. 

A  counterclaim  alleging  that  plaintiff  stipulated  in  its  contract  for  the. 
installation  of  the  elevators  which  formed  the  subject -m«Uter  of  the 
suit  to  defend  at  its  own  cost  and  expense  all  suits  that  might  be  in- 
stituted against  defendants  for  patent  infringements  in  the  use  of  any 
apparatus  furnished  by  plaintiff  in  the  installation  of  elevators,  and 
to  pay  any  recovery  that  might  be  had  in  such  suits;  that  four  scp- 
arat«;  suits  now  pending  and  at  issue  and  unsettled  have  been  brought 
against  defendant  to  recover  damages  for  alleged  infringement  con- 
sisting in  the  use  of  devices  furnished  by  plaintiffs  for  installing  the 
elevators;  but  failing  to  allege  any  request  on  or  refusal  by  plaintiff  to 
defend  such  suits,  or  that  the  suits  are  not  being  defended  by  plain- 
tiff, or  that  defendant  has  incurred  any  expense  on  account  of  such 
suits — fails  to  state  any  subsisting  cause  of  action  in  defendant's 
favor  against  plaintiff,  and  is  obnoxious  to  demurrer. 

Note. — ^Necessity  of  Alleging  Authority  to  do  Business  in  Action  by 

Foreign  Corporation. 

The  complaint  in  an  action  by  a  foreign  stock  corporation,  other  than 
a  moneyed  corporation,  must  allege  compliance  witn  section  15  of  the 
General  Corporation  Law,  which,  in  its  present  form,  provides  that  such 
a  corporation  doing  business  in  this  state  shall  not  maintain  any  action 
in  this  state  upon  any  contract  made  by  it  in  this  state,  unless  prior  to 
the  making  of  such  contract,  it  shall  have  procured  a  certificate  au- 
thorizing it  to  do  business  in  this  state. 

Welsbach  Co.  v.  Norwich  Gas  &  Elect.  Co.,  96  App.  Div.  52;  89  N.  Y. 
Supp.  264. 

But  it  was  held  that  such  an  allegation  was  unnecessary  in  the  cases 
decided  before  the  amendment  of  section  15,  when  it  read  as  follows: 
"No  foreign  stock  corporation  doing  business  in  this  state  without  such 
certificate  shall  maintain  any  section  in  this  state  upon  any  contract 
made  by  it  in  this  state  until  it  shall  have  procured  such  certificate." 
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2.  Samb— Demurrrer  to  Answer — ^Attack  ox  Complaint. 

On  demurrer  to  an  answer  for  insufficiency,  an  attack  upon  the 
complaint  may  be  made  because  of  its  failure  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  but  such  attack  must  go  to  the  sub- 
stance of  plaintiff's  claim. 

3.  Pleading — Waiver  or   Objections — Foreign   Corporations — Noncom- 

pliance WITH  Statute. 

Where  a  complaint  by  a  foreign  corporation  on  a  contract  made  in 
this  state,  which  fails  to  allege  a  compliance  with  the  statute  author- 
izing it  to  do  business  in  this  state,  is  demurrable  only  upon  the 
ground  that  plaintiff  has  no  legal  capacity  to  sue,  it  cannot  be  at- 
tacked on  demurrer  to  the  answer,  under  Code  Civ.  Proc.  §  499, 
making  a  failure  to  demur  to  a  complaint,  where  it  appears  on  the 
face  thereof  that  plaintiff  has  no  legal  capacity  to  sue,  a  waiver  of 
objection  on  that  ground. 

Action  by  the  Portland  Company  against  one  Hall.  De- 
murrer to  counterclaim.    Sustained. 

GREENBAUM,  J.  The  demurrer  to  the  alleged  counterclaim 
set  forth  in  paragraphs  "eleventh"  to  "seventeenth"  (both  inclu- 
sive) of  the  answer  of  the  defendant,  Charles  Ward  Hall,  seems 
to  me  to  be  well  founded.    The  defendant,  in  his  counterclaim, 


Necessity  of  Alleging  Authority  to  do  Business  in  Action  by  Foreign 

Corporation, — continued. 


O'Reilly,  Skelly  &  Fogarty  Co.  v.  Greene.  18  Misc.  423;  75  St.  Rep.  1416; 
41  N.  Y.  Supp.  1056. 

Nicoll  V.  Clark,  13  Misc.  128;  68  St.  Rep.  206;  34  N.  Y.  Supp.  159. 

A  foreign  corporation  need  not  allege  compliance  with  section  181  of 
the  Tax  Law,  prohibiting  such  a  corporation  from  maintaining  an  action 
in  any  of  the  courts  in  this  state  without  obtaining  a  receipt  for  the 
license  fee  for  the  privilege  of  carrying  on  its  business  in  this  state  within 
thirteen  months  after  beginning  such  business. 

O'Reilly,  Skelly  &  Fogarty  Co.  v.  Greene,  18  Misc.  423;  75  St.  Rep.  1416; 
41  N.  Y.  Supp.  1056. 

An  application  for  an  attachment  in  an  action  by  a  foreign  corporation 
doing  business  in  this  state,  in  relation  to  a  transaction  arising  in  this 
state,  must  show  that  the  corporation  has  complied  with  the  provisions 
of  section  15  of  the  General  Corporation  Law. 
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alleges  that  plaintiff  stipulated  in  its  contract  for  the  installation 
of  the  elevators  which  form  the  subject-matter  of  he  controversy 
between  the  parties  to  defend  at  its  own  costs  and  expenses  all 
suits  that  might  be  instituted  against  the  defendants,  or  either  of 
them,  for  an  infringement  of  any  patent  or  patents  by  reason  of 
the  use  of  any  apparatus,  mechanism,  or  device  furnished  or  em- 
ployed by  the  plaintiff  in  the  installation  of  said  elevators,  and 
to  pay  any  recovery  that  might  be  had  in  said  suits;  that  four 
separate  suits  now  pending  and  at  issue  and  unsettled  have  been 
brought  against  the  defendant  "to  recover  damages  for  alleged 
infringements  consisting  in  the  use  of  certain  machinery,  ap- 
paratus and  devices  furnished  and  used  by  plaintiff  in  the  in- 
stallation or  part  installation  of  said  elevators."  There  is  no 
allegation  of  any  request  of  plaintiff  to  defend  said  suits,  nor  of 
a  refusal  to  defend,  nor  does  the  defendant  allege  that  said  suits 
are  not  being  defended  by  plaintiff,  nor  that  he  has 'as  yet  incurred 
or  been  put  to  any  expense  in  or  about  said  suits.  It  requires 
no  citation  of  authorities  for  the  proposition  that  a  counterclaim, 
to  be  available,  must  set  forth  a  present,  subsisting  cause  of  action 
against  the  plaintiff  in  favor  of  the  defendant.  The  attempted 
counterclaim  clearly  states  no  cause  of  action,  and  is  premature. 

Necessity  of  Alleging  Authowty  to  do  Business  in  Action  by  Foreign 

Corporation^ — continued. 

Sawyer  Lumber  Co.  v.  Bussell,  i  Ann.  Cas.  343;  84  Hun,  114;  65  St 
Rep.  3;  31  N.  Y.  Supp.  1107. 
Herzberg  v.  Boiesen,  5  Ann.  Cas.  35 ;  55  N.  Y.  Supp.  256. 

The  moving  papers  upon  such  an  application  must  also  allege  com- 
pliance with  section  181  of  the  Tax  Law. 

Reedy  Elevator  Co.  •  v.  American  Grocery  Co.,  6  Ann.  Cas.   153 ;  24 
Misc.  678;  53  N.  Y.  Supp.  989. 

An  allegation  that  plaintiff  has  complied  with  all  the  requirements  of 
law  to  authorize  it  to  do  business  in  this  state  is  insufficient. 
Id. 
But  it  is  held  that  compliance  with  this  provision  of  the  tax  law  need 

not  be  alleged  upon  an  application  for  an  order  of  arrest. 
C.  R.  Pannele  Co.  v.  Haas,  171  N.  Y.  579;  64  N.  E.  440. 
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Defendant,  however,  challenges  the  sufficiency  of  plaintiff's 
complaint  because  of  its  failure  to  allege  that  the  plaintiff,  a  for- 
eign corporation,  was  authorized  to  transact  business  in  this  state 
pursuant  to  the  statutes  thereto  applicable,  and  relies  upon 
Welsbach  Co.  v.  Norwich  Gas  &  Elec.  Co.,  96  App.  Div.  52, 
89  N.  Y.  Supp.  284,  in  support  of  his  contention.  Before  con- 
sidering the  effect  of  that  case,  it  may  be  well  to  bear  in  mind 
that  on  demurrer  to  an  answer  for  insufficiency  an  attack  upon 
the  complaint  may  be  made  because  of  its  failure  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  Baxter  v.  McDonnell, 
154  N.  Y.  432,  48  N.  E.  816,  citing  People  v.  Booth,  32  N.  Y. 
397,  and  other  cases.  The  infirmity  in  the  complaint  must  be 
one  of  substance.  "A  demurrer  searches  the  record  for  the  first 
fault  in  pleading,  and  reaches  back  to  condemn  the  first  pleading 
that  is  defective  in  substance,  because  he  who  does  not  so  plead 
as  to  invite  an  issue  cannot  compel  his  adversary  to  so  plead  as 
to  accept  it."  Baxter  v.  McDonnel,  154  N.  Y.  432 ;  48  N.  E.  816. 
It  must  therefore  follow  that,  if  the  attack  upon  plaintiff's  com- 
plaint does  not  go  to  the  substance  of  plaintiff's  claim,  it  cannot 
be  successfully  made.  In  Williams  v.  Williams,  35  St. 
Rep.  199;  12  N.  Y.  Supp.  599,  it  was  expressly  held, 
where  demurrers  were  interposed  to  certain  defenses,  that 
the  complaint  could  not  be  successfully  assailed  because  of 
defect  of  parties,  for  the  reason  that  the  defendant  will  be 
deemed  to  have  waived  the  defect  unless  he  raised  it  upon 
demurrer,  where  it  was  apparent  upon  the  face  of  the  complaint, 
or  by  answer  if  not  apparent.    The  rule  was  also  recognized  in 

that  case  that  the  cause  of  action  "must  be  considered  with  re- 
gard to  its  sufficiency."  A  failure  to  demur  to  a  complaint,  where 
it  appears  upon  the  face  thereof  that  the  plaintiff  has  not  legal 
capacity  to  sue,  is  deemed  a  waiver  of  that  objection.  Section 
499,  Code  Civ.  Proc.  Recurring  now  to  the  case  of  Welsbach 
Co.  V.  Norwich  Gas  &  Elec.  Co.,  96  App.  Div.  52;  89 
N.  Y.  Supp.  284,  we  find  that  the  defendant  there  de- 
murred to  the  complaint  upon  two  grounds:  "First,  that  the 
plaintiff  has  not  legal  capacity  to  sue ;  second,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
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The  decision,  by  a  divided  court,  does  not  show  which  of  the  de- 
murrers was  sustained.  If  the  demurrer  was  upheld  because  of 
plaintiff's  legal  incapacity  to  sue,  then  it  would  not  avail  the  de- 
fendant here,  because  he  failed  to  interpose  any  demurrer  to  the 
complaint  in  that  respect,  and  he  must  therefore  be  deemed  to 
have  waived  this  objection.  If  the  demurrer  was  deemed  well 
taken  because  of  the  insufficiency  of  the  complaint,  then  the  de- 
fendant must  here  prevail,  because  the  complaint  in  the  present 
case  is  quite  analogous  to  that  appearing  in  the  Welsbach  Co. 
case,  and  it  would  therefore  be  subject  to  the  same  criticism.  It 
seems  to  me,  however,  that  the  Welsbach  Co.  case  can  only  be 
reconciled  with  the  case  of  C.  R.  Parmele  Co.  v.  Haas,  171  N-  Y. 
579 ;  64  N.  E.  440,  if  it  is  limited  to  holding  that  a  complaint  by 
a  foreign  stock  corporation  upon  a  contract  made  in  the  state  of 
New  York,  which  fails  to  allege  a  compliance  with  the  statute 
authorizing  it  to  do  business  in  this  state,  is  demurrable  upon 
the  ground  that  the  plaintiff  has  not  the  legal  capacity  to  sue; 
but  I  do  not  think,  in  view  of  the  utterances  of  the  Court  of 
Appeals  in  the  Parmele  Co.  case,  171  N.  Y.  579;  64  N.  E.  440, 
that  the  Welsbach  case  should  be  recognized  as  an  authority  that 
a  complaint  of  the  character  described  is  demurrable  because  it 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
general  corporation  law  in  force  when  the  Welsbach  case  arose, 
and  still  in  force,  is  somewhat  different  in  scope  from  the  law  in 
effect  when  the  Parmele  case  arose,  but  much  of  the  reasoning 
expressed  in  that  case  is  peculiarly  applicable  to  the  present  dis- 
cussion. Referring  to  the  statutory  regulations  affecting  the  con- 
trol of  the  business  of  foreign  corporations  in  the  state  and  their 
right  to  sue,  the  Court  of  Appeals  says  (page  583,  171  N.  Y., 
page  440,  64  N.  E.)  :  "When  a  foreign  corporation  brings  a 
suit  in  the  courts  of  this  state,  and  states  a  good  cause  of  action 
in  the  complaint,  it  will  be  assumed  that  it  is  rightfully  in  the 
state,  and  properly  in  court,  until  the  contrary  is  made  to  appear. 
The  question  is  one  merely  of  pleading  or  procedure,  and  it  does 
not  go  to  the  substance  of  the  of  the  plaintiff's  claim."  Further 
on  the  court  says:  "The  objection  at  most  is  one  as  to  the  char- 
acter or  capacity  of  the  plaintiff  to  sue.    That  objection,  if  the 
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defect  appears  upon  the  face  of  the  complaint,  must  be  taken  by 
demurrer.  Code,  §  488.  If  it  does  not  appear  upon  the  face  of 
the  complaint,  it  may  be  taken  by  answer  (Code,  §  498),  and, 
if  not  taken  either  by  demurrer  or  answer,  is  deemed  to  have  been 
waived  (Code,  §  499). ♦'  In  view  of  these  explicit  utterances  of 
the  Court  of  Appeals,  I  am  constrained  to  hold  that  the  Welsbach 
case  must  be  restricted  in  its  effect,  as  already  indicated. 

As  the  substance  of  the  complaint  cannot  be  successfully  at- 
tacked, and  as  the  defenses  to  which  the  demurrer  has  been  in- 
terposed are  clearly  insufficient,  the  demurrer  must  be  sustained, 
with  costs,  with  leave  to  defendant  to  plead  anew,  if  he  so  elects, 
upon  the  payment  of  costs. 


NEW  YORK  ANNOTATED  CASES. 


F.  J.  Emmerich  Co.  v.  Sloane  et  al. 


F.  J.  EMMERICH  CO.  v.  SLOANE  et  al. 

[46  Misc.  513;  95  N.  Y.  Supp.  39.] 
(Supremf  Court,  Special  Term,  New  York  County.    March,  1905.) 

1.  Foreign  Corporations — ^Actions — Complaint. 

In  an  action  by  a  foreign  corporation  doing  business  in  the  state 
the  complaint  is  not  demurrable  on  the  ground  that  it  fails  to  state 
a  cause  of  action  for  failure  to  allege  due  authority  to  do  business.* 

2.  Samb— Legal  Capaoty  to  Sue. 

The  assignee  of  a  corporation  organized  in  New  Jersey  sued  to 
recover  for  breach  of  contract  for  the  purchase  of  merchandise  to  be 
manufactured  for  defendant.  At  the  time  of  the  making  of  the  con- 
tract plaintiffs  assignor  had  not  complied  with  General  Corporation 
Law»  Laws  18^,  p.  1805,  c.  687,  §  15,  by  obtaining  a  certificate  of 
authority  to  do  business  in  the  state,  although  it  had  paid  the  license 
tax  required  by  Tax  Law,  Laws  1896,  p.  856,  c.  908,  §  181.  Held,  that 
the  complaint  was  demurrable  for  want  of  legal  capacity  of  plaintiff 
to  maintain  the  action. 

Action  by  the  F.  J.  Emmerich  Company  against  W.  &  J.  Sloane. 
Demurrer  to  complaint.    Sustained. 

H.  G.  K.  Heath,  for  plaintiff. 

Bacon  &  Crane,  for  defendant. 

GREENBAUM,  J.    Defendant  demurs  to  the  complaint  for  in- 
sufficiency of  facts  constituting  a  cause  of  action  and  for  lack  of 

*  For  note  on  "Necessity  of  Alleging  Authority  to  do  Business  in  Action 
by  Foreign  Corporation/'  see  ante,  p.  i. 
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legal  capacity  of  the  plaintiff  to  maintain  this  action.  I  have  had 
occasion  recently  to  hold  that  a  failure  on  the  part  of  a  foreign 
corporation  doing  business  in  this  state  to  allege  due  authority 
thus  to  transact  business  does  not  affect  the  substance  of  plain- 
tiff's claim,  and  is  not  available  upon  a  demurrer  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Portland  Co.  v.  Hall,  95  N.  Y.  Supp.  36.  The  second  ground  of 
demurrer,  however,  presents  a  more  serious  situation  for  the 
plaintiff.  The  complaint  alleges  that  the  plaintiff's  assignor  was 
a  corporation  organized  under  the  laws  of  the  state  of  New  Jer- 
sey and  doing  business  in  the  state  of  New  York;  that  "prior  to 
the  commencement  of  this  action  the  said  corporation  duly  paid 
the  license  tax  imposed  by  section  181  of  the  tax  law  (Laws  1896, 
p.  856,  c.  908)  upon  foreign  corporations  doing  business  in  the 
state  of  New  York,  and  duly  complied  with  all  the  provisions  of 
section  15  of  the  corporation  law  (Laws  1892,  p.  1805,  c.  687), 
and  obtained  a  certificate  in  the  state  of  New  York  authorizing 
it  to  do  business  within  this  state,"  and  "that  the  license  tax  as 
aforesaid  was  duly  paid  to  the  Comptroller  of  the  State  of  New 
York  on  or  about  October  17,  1902,  but  through  inadvertence 
the  application  to  the  Secretary  of  State  was  not  made  and  the 
certificate  not  granted  until  September  23,  1904."  The  complaint 
sufficiently  alleges  the  breach  of  an  agreement  made  between  the 
plaintiff's  assignor  and  the  defendant  at  the  city  of  New  York 
on  or  about  September  3,  1903,  for  the  purchase  and  sale  of  cer- 
tain merchandise  to  be  manufactured  for  defendant.  It  is  thus 
made  affirmatively  to  appear  that  at  the  time  of  the  making  of 
said  contract  plaintiff's  assignor  had  not  procured  any  certificate 
of  -authority  to  do  business  in  this  state,  although  it  had  long 
prior  thereto  (October,  1902)  paid  into  the  state  treasury  a 
license  tax.  Section  15  of  the  general  corporation  law  requires 
a  foreign  corporation  of  the  class  to  which  plaintiff's  assignor 
evidently  belonged  doing  business  in  this  state  to  first  procure  a 
certificate  of  authority  to  do  business,  and  provides  that  such 
foreign  corporation  "shall  not  maintain  any  action  in  this  state 
upon  a  contract  made  by  it  in  this  state,  unless  prior  to  the 
making  of  such  contract  it  shall  have  procured  such  certificate." 
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Section  i6a  of  the  corporation  law  (also  known  as  section  i8i 
of  the  tax  law.  Laws  1901,  p.  1365,  c.  558)  provides  that  every 
foreign  corporation,  except  certain  specified  corporations  of  a 
kind  to  which  plaintiff's  assignor  did  not  belong,  shall  pay  to  the 
State  Treasurer  for  the  use  of  the  state  "a  license  fee  of  one- 
eighth  of  one  per  centum  for  the  privilege  of  exercising  its  cor- 
porate franchises  or  carrying  on  its  business  in  such  corporate 
or  organized  capacity  in  this  state,  to  be  computed  upon  the  basis 
of  the  capital  stock  employed  by  it  within  this  state  during  the 
first  year  of  carrying  on  its  business  in  this  state,"  and  also  pro- 
vides, inter  alia,  that  "no  action  shall  be  maintained  or  recovery 
had  in  any  of  the  courts  of  this  stale  by  such  foreign  corporation 
without  obtaining  a  receipt  foi  the  license  fee  hereby  imposed 
within  thirteen  months  after  beginning  business  within  the  state." 
The  curious  anomaly  is  thus  presented  in  this  case  of  the  plain- 
tiff's assignor  having  paid  into  the  state  treasury  in  1902  the 
franchise  tax  required  by  law  of  foreign  corporations  duly  au- 
thorized to  do  business  in  this  state,  although  no  certificate  of 
such  authority  had  then  been  issued  to  it.  So  far  as  the  inhibition 
against  maintaining  an  action  may  rest  upon  a  failure  to  compl) 
with  the  franchise  tax  law,  the  demurrer  should  not  be  sustained, 
because  it  is  clear  that  section  181  of  the  tax  law  is  a  revenue 
regulation  for  the  benefit  of  the  state,  which  the  latter  has  the 
right  to  waive.  C.  R.  Parmele  Co.  v.  Haas,  171  N.  Y.  579;  64 
N.  E.  440 ;  Dunbarton  Flax  Spinning  Co.  v.  Greenwich  &  J.  R. 
Co.,  13  Ann.  Cas.  370;  87  App.  Div.  21,  23;  83  N.  Y.  Supp. 
1054.  But  the  failure  to  procure  a  certificate,  as  required  by 
section  15  of  the  corporation  law,  in  view  of  the  explicit  language 
of  that  provision  that  no  action  shall  be  maintained  by  a  foreig^n 
corporation  "upon  a  contract  made  by  it  in  this  state  unless  prior 
to  the  making  of  such  contract  it  shall  have  procured  such  cer- 
tificate," seems  to  me  to  be  fatal  to  the  plaintiflF's  right  to  main- 
tain this  action.  .  In  Parmele  Co.  v.  Haas,  171  N.  Y.  579;  64 
N.  E.  440,  and  the  Dunbarton  Flax  Spinning  Co.  v.  Greenwich  & 
J.  Ry.  Co.,  13  Ann.  Cas.  370;  87  App.  Div.  21;  83  N.  Y. 
Supp.  1054,  both  section  15  of  the  corporation  law  and  section 
181  of  the  tax  law  are  apparently  referred  to  as  mere  tevenue 
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regulations,  but  a  study  of  those  cases  reveals  that  a  considera- 
tion  of  section  15  of  the  corporation  law  was  not  necessarily  in- 
volved in  either  of  them,  and  any  apparent  characterization  of 
the  former  act  as  a  "revenue  regulation"  is  obiter  dictum.  An 
examination  of  said  section  15  shows  that  a  foreign  corporation, 
whose  business  "to  be  carried  on  in  this  state  is  such  as  may  be 
lawfully  carried  on  by  a  corporation  incorporated  under  the 
laws  of  this  state  for  such  or  similar  business,"  is  entitled  to  a 
certificate  of  authority  to  do  business  in  this  state  upon  com- 
pliance with  the  requirements  of  section  16  of  the  corporation 
law  by  filing  with  the  Secretary  of  State  a  sworn  copy  of  its  ^ 
charter,  "a  statement  under  its  corporate  seal  particularly  setting 
forth  the  business  or  objects  of  the  corporation  which  it  is  en- 
gaged in  carrying  on  or  which  it  proposes  to  carry  on  within 
the  state,  and  a  place  within  the  state  which  is  to  be  its  principal 
place  of  business,  and  designating  in  the  manner  prescribed  in 
the  Code  of  Civil  Procedure  a  person  upon  whom  process  against 
the  corporation  may  be  served  within  the  state."  No  fee  or  tax 
is  requisite  for  the  procurement  of  a  certificate,  and  it  is  clear 
that  the  provisions  just  detailed  were  primarily  ^designed  to 
regulate  an^  control  the  business  of  foreign  corporations  in  this 
state  for  the  protection  of  the  citizens  of  this  state  against  any 
unlawful  business  of  a  foreign  corporation,  and  to  facilitate 
service  upon  such  corporation  when  an  action  is  desired  to  be 
brought  against  it,  and  that  they  were  not  enacteu  as  mere  rev- 
enue regulations.  The  term  "revenue  law,"  so  far  as  it  would 
be  here  applicable,  means  "a  law  providing  in  terms  for  revenue." 
United  States  v.  Hill,  123  U.  S.  681 ;  C  Sup.  Ct.  308;  31  L.  ed. 
275.  This  definition  would  fit  the  provisions  of  section  181  of 
the  tax  law,  but  not  sections  15  and  16  of  the  corporation  law. 
It  would  therefore  follow  that  the  acceptance  of  a  license  tax 
by  an  official,  to  wit,  the  State  Treasurer,  in  1902,  although 
seemingly  implying  an  authority  in  the  plaintiff's  assignor  to  do 
business  in  this  state,  would  not  constitute  a  waiver  by  the  state 
of  the  general  provisions  embodied  in  sections  15  and  16  of 
the  corporation  law,  which  makes  the  issuance  by  a  different 
official,  to  wit,  the  Secretary  of  State,  of  a  certificate  of  au- 
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thority  before  the  making  of  a  contract  a  prerequisite  to  the  right 
of  maintaining  an  action  thereunder.  The  prohibition  as  to  bring- 
ing an  action  found  in  section  15  of  the  corporation  law  is  in- 
dependent of  and  distinct  from  that  expressed  in  section  181  of 
the  tax  law,  and  is  so  rigidly  and  inflexibly  declared  that  I  can- 
not find  any  rule  or  reason  which  will  enable  me  to  relieve  the 
plaintiff  from  the  unfortunate  consequences  of  the  inadvertence 
alleged  in  the  complaint.  I  am  constained  to  sustain  the  de- 
murrer that  plaintiff  has  no  legal  capacity  to  sue,  with  leave 
to  plaintiff  to  plead  anew  if  it  be  so  advised,  upon  the  payment 
of  costs. 

Ordered  accordingly. 
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MATTER  OF  KELLY. 

[46  Misc,  548 ;  95  ^.  y-  Supp.  53.] 
{Onondaga  County  Court.    March,  1905.) 

t.  Paupers — ^Acquiring  Settlement. 

A  man  moved  with  his  family  from  the  town  where  he  had  resided 
and  supported  himself  without  public  aid  for  six  years,  and  he  re- 
mained in  the  town  into  which  he  moved  for  a  year  without  requiring 
support.  Held,  that  he  had  acquired  a  settlement  therein  within  the 
meaning  of  the  Poor  Law,  Laws  1896,  p.  149,  c.  225,  §§  40,  41. 

2.  Same — Notice — Contest  Between  Towns. 

Where  a  person  with  his  family  moved  into  a  town,  and  remained 
there  one  year,  and  had  lived  six  years  in  the  town  from  which  he 
removed  without  receiving  public  support,  and  at  the  end  of  such 
year  he  had  not  required  support  from  the  town  into  which  he  had 
moved,  a  simple  notice  under  Poor  Law,  Laws  1896,  p.  150,  c.  225,  §  42, 
subd.  4,  made  by  the  overseer  of  the  poor  of  the  town  into  which 

Note. — Settlements  cf  Paupers. 

ft 
Every  person  of  full  age,  who  shall  be  a  resident  and  inhabitant  of  any 

town  or  city  for  one  year,  and  the  members  of  his  family  who  shall  not 

have  gained  a  separate  settlement,  shall  be  deemed  settled  in  such  town  or 

city,  and  shall  s<^  remain  until  he  shall  have  gained  a  like  settlement  in 

some  other  town  or  city  in  this  state,  or  shall  remove  from  this  state 

and  remain  therefrom  one  year.    A  minor  may  be  emancipated  from  his 

or  her  father  or  mother  and  gain  a  separate  settlement : 

1.  If  a  male,  by  being  married  and  residing  one  year  separately  from 
the  family  of  his  father  or  mother. 

2.  If  a  female,  by  being  married  and  having  lived  with  her  husband;  in 
which  case  the  husband's  settlement  shall  be  deemed  that  of  the  wife.    ' 

3.  By  being  bound  as  an  apprentice  and  serving  one  year  by  virtue  of 
such  indentures. 
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he  had  moved  to  the  overseer  of  the  poor  of  the  town  from  which 
he  had  removed,  stating  that  rehef  had  been  given,  which  statement 
was  untrue,  and  the  failure  of  the  overseer  of  the  latter  town  to 
serve  a  notice  of  contest,  did  not  prevent  a  settlement  of  the  poor 
person  in  the  town  to  which  he  had  moved,  nor  prevent  the  town 
from  which  he  had  removed  from  claiming  that  such  settlement  had 
been  in  fact  obtained. 
3.  Same — ^Relief — ^What  Constitutes. 

A  letter  given  by  an  overseer  of  the  poor  to  a  wife,  by  means  of 
which  she  obtained  her  husband's  wages,  was  not  relief  within  the 
meaning  of  the  poor  law. 

Appeal  from  a  Decision  of  the  Superintendent  of  the  Poor. 

In  the  matter  of  the  settlement  of  John  W.  Kelly,  pauper. 
From  a  decision  of  the  superintendent  of  the  poor  that  his  settle- 
ment was  in  the  town  of  Camillus,  and  not  in  the  town  of  Geddes, 
the  town  of  Camillus  appeals.    Reversed. 

Thomson,  Woods  &  Smith,  for  appellant  town  of  Cammillus. 

Stilwell,  Kelly  &  Viall  {David  Costello,  of  counsel),  for  re- 
spondent town  of  Geddes. 

Settlements  of  Paupers, — continued. 

4.  By  being  hired  and  actually  serving  one  year  for  wages,  to  be  paid 
such  minor 

§  40  Poor  Law  (Laws  of  1896,  chap.  225). 

A  woman  of  full  age,  by  marrying,  shall  acquire  the  settlement  of  her 
husband.  Until  a  poor  person  shall  have  gained  a  settlement  in  his  or 
her  own  right,  his  or  her  settlement  shall  be  deemed  that  of  the  father, 
if  living,  if  not,  then  of  the  mother;  but  no  child  born  in  any  almshouse 
shall  gain  any  settlement  merely  by  reason  of  the  place  of  such  birth; 
neither  shall  any  child  born  while  the  mother  is  any  such  poor  person, 
gain  any  settlement  by  reason  of  the  place  of  its  birth.  No  residence  of 
any  such  poor  person  in  any  almshouse,  while  such  person  or  any  member 
of  his  or  her  family  is  supported  or  relieved  at  the  expense  of  any  other 
town,  city,  county  or  state,  shall  operate  to  give  such  poor  person  a 
settlement  in  the  town  where  such  actual  residence  may  be. 

§  41,  Poor  Law  (Laws  of  1896,  chap.  225). 
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ROSS,  J.  For  six  years  prior  to  August,  1902,  John  W.  Kelly, 
a  person  of  full  age,  resided  with  his  wife  and  infant  children  in 
the  town  of  Camillus  and  supported  himself  and  family  without 
aid  from  the  public.  In  September,  1902,  Kelly  moved  with  his 
family  from  the  town  of  Camillus  to  the  town  of  Geddes.  In 
October,  1902,  Martin  L.  Whittig  was  overseer  of  the  poor  of 
the  town  of  Geddes,  and  his  wife,  Margaret  E.  Whittig,  kept  her 
husband's  books  and  made  out  orders  and  did  any  work  con- 
nected with  the  office.  In  October  or  November,  1902,  the  wife 
of  John  W.  Kelly,  above  mentioned,  came  to  the  office  of  the  over- 
seer of  the  poor  of  the  town  of  Geddes,  and,  in  the  absence  of 
Mr.  Whittig,  stated  to  Mrs.  Whittig  that  her  husband  had  gone 
away  and  left  them  without  anything  to  eat;  tha  he  was  on  a 
drunk,  and  that  they  were  very  destitute ;  that  he  had  been  gone 
two  or  three  days;  that  her  husband  had  a  week's  pay  coming 
from  the  corporation  for  which  he  worked,  and  that  its  treas- 
urer refused  to  pay  without  an  order  from  some  one  in  authority. 
Mrs.  Whittig  thereupon  wrote  a  letter  to  the  treasurer  of  the 
corporation  for  which  Kelly  had  worked,  and  said  to  Mrs.  Kelly, 
if  she  did  not  get  her  husband's  wages  to  come  back,  and  "that 

Settlements  of  Paupers, — continued. 

The  words  "resident  and  inhabitant"  in  the  statute  mean  a  locality  of 
existence  as  permanent  and  firmly  fixed  as  is  legally  conveyed  by  the 
word  "domicile." 

Matter  of  Hector,  24  N.  Y.  Supp.  475. 

Syracuse  v.  Onondaga  County,  25  Misc.  371 ;  55  N.  Y.  Supp.  634. 

In  order  to  gain  a  settlement  under  the  statute  there  must  be  evidence 
of  an  intention  on  the  part  of  the  person  to  make  the  town  or  city  his 
home. 

Matter  of  Hector,  24  N.  Y.  Supp.  475. 

A  settlement  in  a  county  or  town  in  this  state  is  lost  by  gaining  a  set- 
tlement in  another  state. 

Matter  of  Chapman,  15  Misc.  296;  73  St.  Rep.  440;  37  N.  Y.  Supp.  763. 

Where  a  person  loses  a  settlement  in  this  state  by  gainings  one  in 
another  state  he  can  regain  a  settlement  here  in  no  other  manner  than 
another  inhabitant  of  another  state. 
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the  overseer  would  give  her  an  order  for  something."  She  didn't 
come  back.  Mrs.  Kelly  obtained  the  amount  of  her  husband's 
wages.  On  the  day  following  the  visit  of  Mrs.  Kelly,  Mrs.  Whit- 
tig,  at  the  request  of  her  husband,  made  out  and  mailed  the  fol- 
lowing notice  to  Mr.  A.  H.  Butterfield,  the  overseer  of  the  poor 
of  the  town  of  Camillus : 


"Solvay,  N  Y., ,  189  . 

"To  the  Overseer  of  the  Poor  for  the  Town  of  Camillus:  You  are 
hereby  notified  that  William  Kelly,  a  pauper,  who  has  gained  settlement 
in  your  town,  to  which  he  belongs,  is  in  the  town  of  Geddes,  and  is  sup- 
ported  at  the  expense  of  said  town,  for  which  the  undersigned  is  over- 
seer. You  are,  therefore,  required  to  provide  for  the  relief  and  support 
of  the  said  pauper. 

'Martin  L.  Whittig,  Overseer  of  the   Poor." 


«i 


A  few  days  later  Mr.  Butterfield  had  a  conversation  with  the 
overseer  of  the  poor  of  the  town  of  Geddes,  and  stated  "that  the 
Kelly  people  belonged  to  his  town ;  that  Mr.  Whittig  should  use 
his  own  judgment  in  how  he  acted  with  them";  but  he  swears 
that  he  did  not  learn  until  a  year  afterwards  that  Kelly  was  not 

Settlements  of  PAUPERS,^ontinued 

Matter  of  Chapman,  15  Misc  296;  73  St.  Rep.  440;  37  N.  Y.  Supp.  763. 

A  married  woman  cannot  obtain  a  settlement  separate  from  her  hus- 
band, although  he  has  abandoned  her. 

Syracuse  v.  Onondaga  County,  25  Misc.  371 ;  55  N.  Y.  Supp.  634, 

A  man  who  moves  to  a  city  and  remains  there  a  year,  hiring  a  house 
to  which  he  brings  his  family,  thereby  acquires  a  settlement  in  such  city. 

Syracuse  v.  Onondaga  County,  25  Misc.  371 ;  55  N.  Y.  Supp.  634. 

Residence  in  a  town  or  city  for  one  year,  while  being  relieved  at  the 
expense  of  the  county,  although  not  in  an  almshouse,  does  not  give  a 
person  a  settlement  in  such  town  or  city  so  as  to  relieve  the  county  from 
liability  for  his  support. 

People  V.  Lyke,  159  N.  Y.  149;  53  N.  E  802. 
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being  supported  by  the  town  of  Geddes.  On  October  12,  1903, 
William  P.  Kanar,  the  town  physician  of  the  town  of  Geddes,  who 
was  paid  a  salary  by  said  town,  made  a  professional  call,  at  the 
request  of  the  overseer  of  the  poor  of  the  town  of  Geddes,  upon 
one  of  the  Kelly  children,  who  was  sick,  and  in  January,  1904,  in 
response  to  a  similar  request  of  the  overseer  of  the  poor,  made 
several  calls  upon  members  of  the  Kelly  family  who  were  sick  at 
the  time.  On  October  24,  1903,  the  overseer  of  the  poor  of  the 
town  of  Geddes  mailed  to  Mr.  Butterfield  a  notice  similar  to  the 
former  notice.  Mr.  Butterfield  did  not  reply  in  writing  to  the  two 
notices  mailed  to  him  relative  to  the  Kelly  case,  and  did  not  give 
notice  of  an  intention  to  contest  the  claim  of  the  town  of  Geddes- 
relative  to  the  settlement  of  Kelly.  The  Kelly  family  were  in  a 
destitute  condition  in  October,  1902,  October,  1903,  and  also  in 
January,  1904.  No  actual  assistance  was  given  to  Kelly  or  his 
family  by  the  town  of  Geddes  except  as  aforesaid.  In  January, 
1904,  Mr.  Stephen  D.  House,  who  was  then  overseer  of  the  poor 
of  the  town  of  Camillus,  received  a  similar  notice  to  those  here- 
tofore mentioned  from  the  overseer  of  the  poor  of  the  town  of 
Geddes.    Mr.  House  forthwith  served  a  written  notice  of  contest 

Settlements  of  Paipers. — continued. 


A  settlement  cannot  be  gained  in  the  town  where  the  actual  residence 
may  be  so  long  as  the  poor  person  or  any  member  of  his  family  is  sup- 
ported or  relieved  at  the  expense  of  any  other  municipality. 

People  V.  Maynard,  160  N.  Y.  453;  55  N.  E.  9. 


Settlement  once  legally  gained  in  a  town  remains  until  established  in 
another  town. 


Sitterly  v.  Murray,  63  How,  Pr.  z^. 


Until  a  poor  person  acquires  a  settlement  in  his  own  right,  his  settle- 
ment is  that  of  his  father  or  mother. 

Stillwell  V   Kennedy   51  Hi:n.  114:  24  St.  Rep.  140;  5  N.  Y.  Supp  407. 
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to  appear  before  the  superintendent  of  the  poor  of  the  county  of 
Onondaga,  and  pursuant  to  such  notice  a  contest  was  had,  and 
from  the  decision  of  the  superintendent  of  the  poor,  who  deter- 
mined that  the  settlement  of  Kelly  was  in  the  town  of  Camillus, 
and  that  said  town  is  liable  for  his  support,  this  appeal  is  taken. 
Subsequently  some  of  the  Kelly  children  were  taken  to  an  orphan 
asylum,  and  the  practical  importance  of  this  proceeding  to  the 
parties  is  to  determine  which  of  the  aforesaid  towns  is  liable  for 
their  support. 

This  case  must  be  determined  by  what  occurred  in  November, 
1902.  Section  40  of  the  poor  law  (Laws  1896,  p.  149,  c.  225) 
provides : 


"Every  person  of  full  age,  who  shall  be  a  resident  and  inhabitant  of  any 
town  or  city  for  one  year,  *  *  ♦  shall  be  deemed  settled  in  such  town 
or  citv.  and  shall  so  remain  until  he  shall  have  gained  a  like  settlement  in 
some  other  town  or  city  in  this  state." 

Section  41  provides  that : 

Settlements  of  Paupers,— continued. 

One  Moynahan  &nd  his  wife  resided  for  some  years  after  their  mar- 
riage in  Cattaraugus  county,  when  they  removed  to  Giemung  county, 
but  before  they  had  been  there  a  year  the  wife  became  insane  and  was 
taken  to  the  asylum  in  Cattaraugus  county.  Afterwards,  in  October, 
1889,  Moynahan  removed  to  Buffalo.  In  the  fall  of  1891  he  procured 
the  discharge  of  his  wife  from  the  asylum  and  took  her  to  his  home  in 
BuflFalo.  In  the  February  following  he  took  her  back  to  the  asylum,  the 
Erie  county  officials  refusing  to  receive  her  and  denying  the  liability  of 
Erie  county  in  the  premises.  It  was  held,  that  -Moynahan  had  a  legal 
settlement  in  the  county  of  Erie  and  that  the  settlement  of  the  wife  was 
that  of  the  husband  from  the  time  of  her  removal  from  the  county  of 
Cattaraugus  to  his  residence  in  Erie  county. 

Cattaraugus  County,  Supt.  of  Poor  of,  v.  Erie  County,  Supt.  of  Poor  of, 
50  St.  Rep.  347;  21  N.  Y.  Supp.  729. 
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"No  residence  of  any  such  poor  person  *  *  *  while  such  person,  or 
any  member  of  his  or  her  family  is  supported  or  relieved  at  the  expense 
of  any  other  town,  *  *  ♦  ^i^^w  operate  to  give  such  poor  person  a 
settlement  in  the  town  where  such  actual  residence  may  be."  People  v. 
Lyke,  159  N.  Y.  149;  53  N.  E.  802. 

So  that  on  October  2,  1903,  Kelly  had  obtained  a  settlement  in 
the  town  of  Geddes,  unless  he  had  during  that  time  been  sup- 
ported or  relieved  by  that  town,  or  unless  the  failure  of  the  over- 
seer of  the  poor  of  the  town  of  Camillus  to  serve  a  notice  of  con- 
test  upon  the  overseer  of  the  poor  of  the  town  of  Geddes  pre- 
vented a  settlement,  or  prevents  the  town  of  Camillus  from 
making  a  claim  that  such  settlement  had  been  in  fact  obtained. 
These  exceptions  will  be  considered.  The  only  transaction  prior 
to  October  2,  1903,  upon  which  the  town  of  Geddes  can  base  a 
claim  of  having  supported  or  relieved  Kelly  was  the  transaction 
in  November,  1902,  when  the  acting  overseer  gave  Mrs.  Kelly 
a  letter  to  her  husband's  employer,  by  means  of  which  she  ob- 
tained her  husband's  wages.  Such  action  was,  in  a  general  way, 
relief,  as  it  would  have  been  relief  if  the  overseer  had  found  Mrs. 
Kelly  wet  or  cold,  and  had  invited  her  to  seek  warmth  and  shelter 
by  his  fireside;  but  the  letter  written  to  Kelly's  employer  was 
not  relief  in  the  sense  meant  in  the  poor  law,  upon  giving  of 
which  a  right  of  action  therefor  arises  and  a  recovery  is  per- 
mitted in  dollars  and  cents.  Suppose  that  instead  of  a  small 
sum  due  Kelly  for  wages  the  corporation  owed  him  a  thousand 
dollars,  and  had  required  Mrs.  Kelly  to  obtain  a  letter  from  the 
overseer  of  the  poor  of  the  town  of  Geddes  before  paying  such 
legal  obligation,  would  it  be  reasonable  or  possible  to  conclude 
that  such  a  letter  would  be  extending  relief  within  the  meaning 
of  the  poor  law  ?  Kelly,  therefore,  having  remained  in  the  town 
of  Geddes  for  over  one  year  without  being  supported  or  relieved 
at  the  expense  of  that  town,  obtained  a  settlement  therein,  unless 
the  notice  mailed  to  the  overseer  of  the  poor  of  the  town  of 
Camillus  in  Novmber,  1902,  prevens  the  last-mentioned  town 
from  making  such  claim. 

Section  42  of  the  poor  law  (subdivision  4)  provides  as  follows: 
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"If  such  poor  person  be  in  a  county  where  the  respective  towns  are 
liable  to  support  their  poor,  and  has  gained  a  settlement  in  some  town 
of  the  same  county  other  than  that  in  which  he  may  then  be,  he  shall  be 
supported  at  the  expense  of  the  town  or  city  where  he  may  be,  and  the 
overseers  shall,  within  ten  days  after  the  application  for  relief,  give 
notice  in  writing  to  an  overseer  of  the  town  to  which  he  shall  belong, 
requiring  him  to  provide  for  the  support  and  relief  of  such  poor  person." 

Section  43  provides : 

"If,  within  ten  days  after  the  service  of  such  notice,  the  overseer  to 
whom  the  same  was  directed,  shall  not  proceed  to  contest  the  allegation 
of  the  settlement  of  such  poor  person,  by  giving  the  notice  hereinafter 
directed,  he  or  his  successors,  and  the  town  which  he  or  they  represent, 
shall  be  precluded  from  contesting  or  denying  such  settlement." 

Then  follows  a  provision  relative  to  giving  notice  of  contest 
and  the  procedure  to  determine  the  questions  arising  thereon.  It 
is  a  question  whether  Mrs.  Kelly,  within  the  meaning  of  the 
statute,  applied  for  relief  in  November,  1902 ;  but,  assuming  that 
she  did,  unless  such  application  was  followed  within  a  reasonable 
time  with  support,  a  notice  simply  based  upon  such  application 
was  futile.  The  primary  object  of  the  statute  (section  42,  subd. 
4)  is  to  enable  the  overseer  of  the  poor  of  the  town  where  the 
poor  person  is  to  immediately  -relieve  his  necessities,  without 
making  the  town  so  assisting  liable  by  reason  of  such  action.  The 
provision  relative  to  notice  which  may  be  given  upon  application 
for  relief  and  not  later  than  10  days  thereafter  is  a  detail  in  the 
procedure  to  determine  the  liability  of  the  respective  towns.  It 
provides,  on  the  one  hand,  means  for  the  assisting  town  to  protect 
itself,  and  at  the  same  time  protects  the  town  where  the  poor 
person  had  a  settlement  from  stale  or  accumulated  claims.  The 
manner  of  notice  is  one  of  procedure.  The  cause  of  action,  the 
basis  of  contest,  the  necessity  for  notice  is  the  fact  of  actual 
relief  furnished  or  to  be  furnished.  If  no  such  relief  is  furnished, 
the  person  is  not  a  poor  person,  and  notice  is  useless.  The  time 
for  serving  the  notice  in  question  is  measured  by  the  application. 
If  based  upon  the  time  of  giving  relief,  the  assisting  town  might 
furnish  relief  to  the  poor  person  for  months  and  years,  and  then 
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serve  a  notice,  so  that  the  necessity  for  fixing  the  time  with  ref- 
erence to  the  application  is  apparent.  The  practice  of  giving  re- 
lief to  a  new-comer,  and  possible  poor  person,  and  serving  notice 
upon  the  town  of  his  former  residence  to  prevent  a  settlement  in 
the  town  of  his  residence,  is  subject  to  abuses  enough,  but  it  has 
never  before  been  extended  to  a  simple  notice  which  stated  that 
relief  had  been  given,  when  in  fact  it  neither  had  been  nor  there- 
after was  rendered.  In  other  words,  an  intelligent  construction 
of  this  statute  requires  that  it  should  be  construed  together  with 
reference  to  its  apparent  meaning,  and  tfte  evil  sought  to  be  pre- 
vented, and  the  rights  to  be  protected,  rather  than  to  put  a 
strained  interpretation  upon  a  detached  sentence. 

It  is  unnecessary  to  pass  upon  the  other  questions,  many  of 
which  were  presented.  For  the  reasons  herein  stated,  the  de- 
cision of  the  superintendent  of  the  poor,  from  which  the  appeal 
herein  was  taken,  is  therefore  reversed,  with  costs. 

Decision  of  superintendent  of  the  poor  reversed,  with  costs. 
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[47  Misc,  60;  9S  N.  K.  Supp.  286.] 
(Court  of  General  Sessions,  New  York  County.    April,  1905.) 

1.  BuBESY — Nature  of  Offense. 

The  asking  of  money  by  a  public  officer  to  influence  his  action,  which 
is  not  official,  and  which  he  has  no  authority  at  law  to  perform,  is  not 
bribery. 

2.  Coroner— Inquests — ^Jurisdiction. 

In  order  that  a  coroner  may  investigate  the  causes  of  sudden  death 
in  a  judicial  capacity,  he  must,  under  Code  Cr.  Proc.  pt.  6,  tit.  i,  K 
773f  775f  777f  go  to  the  place  where  the  dead  person  lies,  which  place 
must  be  within  the  limits  of  the  territory  where  he  can  exercise  his 
authority.* 

3.  Same—Jurisdiction AL  Facts — ^Allegations  and  Proof. 

A  coroner  being  an  officer  of  inferior  and  limited  jurisdiction,  every 
fact  necessary  to  give  him  jurisdiction  must  be  alleged  and  proved. 

4.  Same— Want  of  Jurisdiction — Effect. 

Where  a  coroner  acts  on  a  cause  of  death  without  the  presence  of 
the  body  within  his  jurisdiction,  any  act  he  does  is  null  and  void 
ab  initio. 

» 

5.  Bribery— Nature  of  Offense. 

A  public  officer  cannot  be  convicted,  under  Pen.  Code,  §  72,  of  the 
offense  of  asking  a  bribe  to  influence  his  official  proceedings,  unless 
his  office  is  a  public  one  and  the  proceedings  to  be  influenced  by  the 
bribery  are  official. 

6.  Same. 

Defendant  coroner  was  convicted  of  the  crime  of  asking  a  bribe  to 
perform  an  official  duty,  in  violation  of  Pen.  Code,  §  72,  An  indict- 
ment charged  that  while  coroner  for  the  borough  of  Manhattan  he 
agreed  to  receive  money,  with  the  understanding  that  his  official  action 

*  Diligent  search  has  failed  to  discover  any  cases  pertinent  to  the  ques- 
tion of  the  jurisdiction  of  coroners  that  are  not  mentioned  in  the  opinion 
in  the  text 
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would  be  influenced  in  the  matter  of  the  death  of  a  person  in  New 
Jersey,  and  there  was  no  evidence  that  the  dead  body  had  ever  been 
in  the  borough  of  Manhattan.  Held,  that  the  facts  stated  did  not 
constitute  a  crime,  as  defendant  coroner  had  no  jurisdiction  in  the 
premises  and  could  not  be  convicted  of  bribery  by  asking  money  to 
influence  his  official  action. 

Moses  J.  Jackson  was  convicted  of  bribery.  Motion  for  new 
trial  denied,  and  motion  in  arrest  of  judgment  granted. 

Wm,  Travers  Jerome,  Dist.  Atty.  (  William  Rand,  Jr.,  of  coun- 
sel), for  the  People. 

Frank  Moss,  for  defendant. 

GOFF,  Recorder.  By  the  verdict  of  a  jury  the  defendant,  a 
coroner,  was  declared  guilty  of  the  crime  of  bribery,  for  asking 
for  a  sum  of  money  on  an  agreement  or  understanding  that  his 
official  action  would  be  influenced  thereby.  Before  judgment  he 
moves  for  a  new  trial  on  the  ground  that  the  court  misdirected 
the  jury  in  matters  of  law  and  that  the  verdict  was  contrary  to 
law.  Code  Cr.  Proc.  §  465,  subds.  5,  6.  He  also  moves  in  arrest 
of  judgment,  on  the  ground  that  the  facts  stated  do  not  con- 
stitute a  crime.    Id.  §  331. 

The  indictment  charges  the  defendant  with  the  crime  of 
bribery,  and  its  specifications  are:  That  the  defendant  was  a 
coroner  in  and  for  the  borough  of  Manhattan,  of  the  city  of 
New  York.  That  one  Sheehan  duly  laid  before  the  defendant, 
as  coroner,  an  information  in  writing,  sworn  to  by  him,  whereby 
it  appeared  that  one  Maria  Smith,  at  the  town  of  Montclair,  in 
the  state  of  New  Jersey,  suddenly  died  under  such  circumstances 
as  to  afford  reasonable  ground  to  suspect  that  her  death  had  been 
occasioned  by  an  act  in  the  borough  of  Manhattan  of  one  Dr. 
Adams  by  criminal  means.  Thereupon  the  defendant  issued  a 
warrant  for  the  arrest  of  Adams,  and  on  the  warrant  one  Alex- 
ander, being  the  same  person  named  and  described  as  Adams, 
was  arrested  and  arraigned  before  the  defendant,  and  entered 
into  recognizance  to  appear  and  answer.     That  while  the  ex- 
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amination  of  the  charge  was  pending  before  defendant  he,  being 
a  public  officer  and  a  person  executing  the  functions  of  a  public 
office  as  coroner  in  and  for  the  said  borough  of  Manhattan,  un- 
lawfully and  corruptly  did  feloniously  ask  and  agree  to  receive 
of  and  from  one  Reass,  the  attorney  for  Alexander,  a  bribe  in 
the  sum  of  $500  upon  an  agreement  and  understanding  that  the 
official  act  and  proceeding  of  the  defendant,  as  such  coroner, 
should  be  influenced  thereby.  That  in  consideration  thereof  the 
defendant  would,  after  the  hearing  of  the  charge,  order  that 
Alexander  should  be  discharged.  The  statute  under  which  the 
indictment  appears  to  have  been  drawn  is  contained  in  section  72 
of  the  Penal  Code,  and  reads : 


''A  judicial  officer,  a  person  who  executes  any  of  the  functions  of  a 
public  office,  *  *  ♦  who  asks  or  agrees  to  receive  a  bribe  or  any  money, 
*  *  *  upon  any  agreement  or*  understanding  that  his  vote,  opinion, 
judgment,  action,  decision  or  other  official  proceeding  shall  be  influenced 
thereby,    *    ♦    ♦    is  punishable,"  etc. 


On  the  trial  all  the  material  allegations  of  the  indictment  were 
either  conceded  or  undisputed,  except  the  allegation  that  the  de- 
fendant asked  a  bribe.  The  people,  to  sustain  their  case,  put  in 
evidence  the  information  on  which  the  defendant  based  his  pro- 
ceedings, and  which  stated  that: 


"Sheehan,  detective,  being  duly  sworn,  says,  on  information  received 
from  Kitty  Canavan,  *  *  *  that  one  Maria  Smith,  now  deceased,  was 
under  medical  treatment  at  253  W.  23d,  *  *  *  that  she  was  being 
treated  by  a  Dr.  Adams.  *  ♦  ♦  The  said  Maria  Smith  died  on  Jan- 
uary I,  1905,  at  Montclair,  N.  J.  I  learned  from  the  county  physician. 
Dr.  McKenzie,  of  Newark,  N.  J.,  that  the  said  Maria  Smith  died  from 
septic  peritonitis.  I  also  learned  from  Chief  Gallagher,  of  the  Montclair 
police  department,  that  the  deceased,  before  she  died,  stated  to  him  that 
an  operation  was  performed  on  her  at  the  home  of  Madame  Canavan  by 
a  doctor.'* 

On  this  ''information"  the  coroner  issued  a  warrant  which 
stated : 
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"Information  having  been  this  day  laid  before  me  that  Maria  Smith 
has  been  killed  or  dangerously  wounded  by  Dr.  Adams,  as  found  by  the 
information/'  etc. 

On  this  warrant  Alexander  was  arrested  as  the  person  named 
Adams,  and  there  was  no  question  raised  as  to  his  identity.  Mr. 
Benjamin  Reass,  an  attorney,  appeared  for  Alexander,  who  was 
admitted  to  bail  by  the  defendant.  No  examination,  inquisition, 
or  further  proceeding  in  the  matter  was  had.  Mr.  Reass  testified 
that  on  January  12th  he  said  to  defendant: 

"You  have  never  obtained  jurisdiction  in  this  case.  The  body  of  the 
deceased  is  not  in  the  city  of  New  York,  but  out  of  the  state.  If  Dr. 
Alexander  committed  any  crime,  that  crime  is  cognizable  only  by  a 
magistrate.  In  the  absence  of  the  body  of  the  deceased,  you  never  ob- 
tained jurisdiction." 

Defendant  replied : 

"Well,  how  will  that  help  you?  If  I  yield  to  your  urgings  and  dis- 
charge the  defendant,  the  district  attorney  will  seize  your  client  and  have 
him  indicted.  You  would  be  jumping  into  the  lion's  mouth.  You  would 
be  placing  a  halter  around  your  client's  neck.  It  is  possible  to  save  your 
client  from  indictment  and  further  prosecution  and  to  procure  his  dis- 
charge by  seeing  the  people  upstairs.    They  would  want  about  $5oa' 


»» 


The  next  day  the  defendant  said  to  Mr.  Reass : 

"The  people  upstairs  want  money.    That  grafter,  Chadwick,  wants  $200." 

On  January  14th  Mr.  Chadwick,  a  deputy  assistant  district  at- 
torney, whose  duty  it  was  to  attend  to  cases  pending  before  the 
coroner,  said  to  the  defendant. 


"Well,  now,  coroner,  we  have  an  understanding,  but  it  is  not  definite. 
Now,  what  do  vou  want  me  to  do  in  this  case?  Do  you  want  me  to  turn 
the  man  out?  And  the  defendant  said,  'Yes,'  and  I  said,  'Well,  how  much 
am  I  to  get  for  that?  And  he  said,  '$200."  I  said,  'Now,  coroner,  how 
much  are  you  going  to  get  out  of  this  case?'  and  he  said,  'I  don't  get  any- 
thing.   I  am  going  to  give  it  all  to  you.' " 
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Later  Chadwick  said,  "Coroner,  do  you  want  me  to  arrange  the 
evidence  in  such  a  way  that  you  will  be  justified  in  turning  out 
this  man?"  And  he  said,  "Yes."  On  January  i8th  the  defendant 
said  to  Mr.  Chadwick: 

"You  leave  it  all  to  me,  my  dear  boy.  I  will  arrange  the  whole  thing. 
There  is  nothmg  to  worry  about.  I  will  give  ypu  the  money.  I  don't 
make  any  money  myself  out  of  this,  but  I  want  to  see  that  you  get  some- 
thing." 

The  defendant  testified : 

"I  told  him  [Reass]  I  couldn't  try  the  case,  and  Reass  said,  *You  get 
a  jury  and  a  regular  court  day,'  and  I  said,  'This  case  can't  be  tried  by  a 
jury,  because  I  ain't  got  the  body  here.'" 

Of  the  many  questions  that  arise  on  these  motions,  but  three 
will  be  considered :  First,  Are  the  facts  stated  in  the  indictment 
sufficient  to  constitute  a  crime?  Secondly.  Did  the  defendant, 
as  coroner,  have  jurisdiction  to  exercise  the  functions  of  his 
office  on  the  "information"  presented  to  him?  Thirdly.  If  he 
did  not  have  jurisdiction,  can  he,  under  the  statute,  be  convicted 

bribery  for  asking  money  to  influence  his  official  action? 

On  the  first  question,  the  Criminal  Code  (section  275,  subd. 
2)  requires  that  the  indictment  must  contain  a  plain  and  concise 
statement  of  the  act  constituting  the  crime.  The  act  was  the 
asking  of  a  bribe  to  influence  a  coroner's  official  action.  If  the 
bribe  was  asked  in  any  other  capacity  than  an  offcial  one,  or  for 
a  purpose  other  than  to  influence  official  actir\  the  indictment 
would  not  lie.  Therefore  it  was  necessary  to  r,'\:^Q  the  official 
character  and  the  official  action  to  be  influenced. 

The  official  character  was  not  eo  nomine  as  coroner  or  as  a 
judicial  officer,  but  as  a  person  executing  the  functions  of  a 
public  office  as  coroner  in  and  for  the  borough  of  Manhattan,  and 
the  official  action  to  be  influenced  related  to  the  death  of  a  person 
in  the  state  of  New  Jersey,  whose  dead  body  it  was  not  alleged 
had  ever  been  in  the  borough  of  Manhattan.  On  this  bare  allega- 
tion the  conclusion  would  have  to  be  that  a  coroner  of  the 


26  VOLUME  XVII. 


Court  of  General  Sessions.  [April 

borough  of  Manhattan  had  no  jurisdiction  to  inquire  into  the 
cause  of  death.  On  the  face  of  the  indictment  this  would  be  a 
conclusion  against  its  validity,  and,  in  the  words  of  Lord  Coke, 
the  pleader  must  exclude  every  conclusion  against  him. 

Judicial  notice  may  be  taken  of  the  coroner's  jurisdiction  where 
the  facts  upon  which  his  jurisdiction  rests  are  laid  within  the 
territorial  limits  of  his  jurisdiction;  but,  he  being  an  officer  of 
inferior  and  limited  jurisdiction,  no  presumption  can  arise  in  his 
favor,  no  implication  or  intendment  can  be  drawn,  but  every  fact 
necessary  to  give  him  jurisdiction  must  be  alleged  and  proven. 
The  coroner  is  a  judicial  officer,  when  investigating  the  causes 
of  sudden  or  violent  deaths.  2  Hale,  P.  C.  62.  Coroner's  in- 
quests and  the  duties  of  coroners  are  designated  special  proceed- 
ings of  a  criminal  nature.  Code  Cr.  Proc.  pt.  6,  tit.  i.  A  coroner 
is  an  officer  of  inferior  jurisdiction.  He  can  proceed  only  accord- 
ing to  law.  Nothing  will  be  implied  in  his  favor.  Crisfield  v. 
Periiie,  15  Hun,  201.  The  jurisdiction  of  a  court  of  special  or 
limited  jurisdiction  is  never  presumed,  but  must  affirmatively 
appear  by  proper  averment  in  the  record,  or  its  judgment  will 
be  deemed  void.  People  v.  Warden  of  N.  Y.  County,  100  N.  Y. 
26;  2  N.  E.  870. 

The  act  charged  was  not  pleaded  as  a  common-law  misde- 
meanor, but  as  a  statutory  felony ;  and  therefore  every  ingredient 
of  the  offense  required  by  statute  must  be  set  forth.  One  ingre- 
dient of  the  offense  was  that  it  was  within  the  functions  of  his 
office  to  inquire  into  the  cause  of  death  of  this  particular  person, 
who  died  in,  and  whose  body  was  in,  the  state  of  New  Jersey,  and 
that  he  had  an  official  duty  to  perform  in  relation  thereto.  The 
statute  applies  to  certain  classes  of  persons — those  who  execute 
any  of  the  functions  of  a  public  office — and  to  acts  done  by  those 
persons  in  their  official  capacity;  and  the  indictment  must  con- 
form thereto  by  certain  and  specific  allegations  of  every  essential 
act  and  circumstance  necessarj-  to  constitute  the  crime. 

The  defendant's  asking  for  money  was  not  in  itself  unlawful. 
It  became  so  only  when  the  asking  was  done  in  his  official  capac- 
ity,, and  for  the  purpose  of  influencing  his  official  action.  Since, 
therefore,  the  unlawfulness  of  the  asking  depended  upon  the 
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official  capacity  of  the  defendapt  to  perform  an  official  action  in 
relation  to  the  death  of  Maria  Smith,  it  was  necessary  to  specifi- 
cally plead  such  facts.  The  rule  is  that,  where  the  act  charged  is 
not  itself  unlawful,  but  becomes  so  by  its  connection  with  other 
facts,  the  latter  must  be  stated.  In  Rex  v.  Everett,  8  Barn.  &  C. 
1 14,  it  was  held  that  an  information  for  corruptly  soliciting  a  per- 
son in  the  service  of  the  customs  not  to  detain  certain  goods  liable 
to  seizure  was  defective  for  not  alleging  any  fact  from  which  it 
would  appear  that  it  was  the  duty  of  such  person  to  arrest  or  de- 
tain such  goods.  In  Barefield  v.  State,  14  Ala.  603,  the  indictment 
charged  that  a  bribe  was  offered  to  a  justice  of  the  peace  to  decide 
for  the  briber  any  action  that  might  be  brought  against  him,  and 
it  was  held  defective  in  failing  to  allege  that  the  matter  about 
which  the  defendant  attempted  to  influence  the  judgment  of  the 
justice  was  within  his  jurisdiction.  So  in  Gunning  v.  People,  189 
111.  165,  59  N.  E.  494, 82  Am.  St.  Rep.  433,  an  indictment  was  held 
to  be  fatally  defective  where  it  alleged  that  a  town  assessor  of- 
fered to  receive  a  bribe  to  reduce  an  assessment,  and  did  not  al- 
lege that  the  property  assessed  was  situated  in  the  town  for  which 
the  defendant  was  acting  in  his  official  capacity.  And  in  Newell 
V.  Com.  2  Wash.  (Va.)  88,  it  was  held  that  a  common-law  infor- 
mation which  alleged  that  a  justice  of  the  peace  received  a  bribe 
to  vote  for  a  certain  person  as  clerk,  and  that  he  did  so  vote,  was 
defective  in  failing  to  allege  that  an  election  for  clerk  was  in  fact 
held.  Indictments  in  the  following  cases  were  held  defective  in 
failing  to  allege  necessary  ingredients  of  the  crime :  For  assault- 
ing an  officer  in  the  execution  of  process,  without  alleging  that  he 
was  an  officer  of  the  court  out  of  which  the  process  issued.  Reg. 
V.  Osmer,  5  East  304.  For  contemptuous  words  to  a  magistrate, 
without  alleging  that  he  was  in  the  execution  of  a  legal  duty  at 
the  time.  Reg.  v.  Leafe,  Andre,  226,  Ir.  For  nonperformance 
of  duty  by  a  public  officer,  without  alleging  that  he  was  such  an 
officer  as  was  bound  by  law  to  perform  that  particular  duty.  5  T. 
R.  623. 

While  criminal  pleading  has  been  simplified  by  our  Code,  the 
principles  have  not  been  changed.  It  is  as  necessary  now  to  plead 
every  essential  to  the  crime,  as  it  was  under  the  rules  of  the  com- 
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mon  law.  The  defendant  was  liable  to  indictment  for  misconduct 
in  proceeding  on  the  information,  or  if  he  had  held  an  inquest 
while  the  body  was  in  another  state.  Jervis,  Coroners,  65.  In 
such  case  the  indictment  would  have  had  to  allege  as  an  essential 
that  the  body  was  not  within  his  jurisdiction.  By  parity  of  rea- 
soning, was  it  not  as  essential  to  allege  in  the  present  case  that  the 
defendant  was  exercising  the  functions  of  his  office  in  proceeding 
on  information  when  the  body  was  without  his  jurisdiction?  I 
am  of  opinion  that  it  was,  and  that  the  indictment  did  not  contain 
a  plain  statement  of  the  act  constituting  the*  crime,  in  failing  to  al- 
lege that  the  defendant  had  jurisdiction  to  inquire  into  the  cause 
of  death  of  Maria  Smith  and  was  in  the  exercise  of  his  official 
functions  relating  thereto. 

Did  the  defendant  have  jurisdiction  as  coroner?    The  earliest 
statute  defining  the  duties  and  powers  of  the  coroner  was  St.  4  ^ 

Edw.  I,  c.  2.  This  was  in  affirmance  of  the  common  law  and  is 
the  basis  of  his  modern  jurisdiction.  2  Hawk.  P.  C.  c.  9,  §  19. 
In  the  first  clause  it  was  provided  that  the  coroner  shall  go  to  the 
places  where  any  be  slain  or  suddenly  dead  or  wounded;  and 
through  all  the  subsequent  clauses  the  theme  is  the  viewing  of 
the  body  before  holding  the  inquest.  In  St.  3  Hen.  VII,  c.  i,  it 
was  ordained  that,  if  any  person  be  murdered  and  the  murderer 
escape  untaken,  the  township  where  the  deed  was  done  be 
amerced,  and  that  the  coroner  have  authority  to  inquire  thereof 
upon  view  of  the  body  dead ;  also  his  fees  were  to  be  paid  only  on 
inquisition  taken  upon  view  of  the  body  slain.  It  is  "clearly 
agreed,"  says  Hawkins,  in  Pleas  of  the  Crown  (volume  2,  p.  jj^, 
"by  all  the  books  that  a  coroner  has  no  manner  of  power  to  take 
an  inquisition  of  death  without  a  view  of  the  body,  and  that  any 
such  inquest  taken  by  him  without  such  view  is  utterly  void."  The 
statute  of  Edward  also  provided  "that  through  all  shires  sufficient 
men  shall  be  chosen  as  coroners  of  the  most  wise  and  virtuous 
knights,"  thus  laying  the  statutory  foundation  for  the  doctrine, 
which  has  obtained  general  acceptance  in  England  and  America, 
that  a  coroner  has  jurisdiction  only  in  the  county  for  which  he  was 
elected,  and  that  jurisdiction  depends  for  its  exercise  upon  the 
body  being  within  that  county.    It  is  not  necessary  to  refer  to  the 
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coroners  to  the  admiralty,  or  to  those  to  whom  special  franchises 
were  granted.  These  exceptions  but  prove  the  force  of  the  rule, 
and  leave  unquestioned  the  fact  that  the  coroners  of  the  shires  so 
chosen  are  the  true  originals  of  the  office  in  the  United  States. 
Pickett  V.  Erie  Co.  19  Wkly.  Notes  Cas.  (Pa.)  60.  As  to  princi- 
pal rule,  I  East,  P.  C.  c.  6,  §§  4,  5 ;  i  Bac.  Abr.  753 ;  Finch,  388 ; 
Jervis,  Coroners,  51;  Rex.  v.  Ferrand,  3  B.  &  A.  260:  Reg.  v. 
Hinde,  5  Q.  B.  944;  People,  v.  Fitzgerald,  105  N.  Y.  146,  11  N.  E. 
378,  6  St.  Rep.  828;  59  Am.  Rep.  483;  Bartholomew  County 
Com'rs  v.  Jameson,  86  Ind.  154;  Crisfield  v.  Ferine,  15  Hun, 
201 ;  Crocker,  Coroners,  §§  949-954 ;  Backus,  Coroners,  36 ;  Bur- 
nett v.  Lackawanna  Co.,  9  Pa.  Co.  Ct.  R.  95. 

Some  discussion  arose  in  England  as  to  whether  at  common 
law  a  coroner  had  jurisdiction  to  inquire  into  the  cause  of  deaths 
where  the  body  was  found  in  his  county  but  the  cause  of  death 
arose  in  another  county.  This  was  accentuated  by  the  decfsion 
in  Reg.  v.  Great  West.  Ry.  Co.,  3  Q.  B.  (42  E.  C.  L.)  333,  which 
quashed  an  inquisition  upon  that  ground.  Parliament  then  en- 
acted : 

"That  the  coroi\er  within  whose  jurisdiction  the  body  of  any  person 
upon  whose  death  an  inquest  ought  to  be  holden  shall  be  lying  dead,  shall 
hold  the  inquest  notwithstanding  that  the  cause  of  death  did  not  arise 
within  the  jurisdiction  of  such  coroner."    St.  6  &  7  Vict.  c.  12. 

This  discussion,  decision,  and  enactment  but  emphasize  the 
fundamental  principle  of  the  coroner's  jurisdiction,  the  presence 
of  the  body  within  his  county.  In  People  v.  Fitzgerald,  105  N. 
Y.  146;  II  N.  E.  378;  6  St.  Rep.  828;  59  Am.  Rep.  483,  the  de- 
fendant, as  coroner,  was  indicted  for  exhuming  a  body  in  his 
county,  where  no  inquest  had  been  held,  and  where  the  cause  of 
death  arose  outside  New  York  state,  and  the  ground  of  the  de- 
cision justifying  his  action  was  that  the  body  was  within  his 
jurisdiction  and  he  had  a  right  to  exhume  it,  even  though  the 
cause  of  death  arose  elsewhere.  This  rule  of  the  common  law 
was  embo&ied  in  our  statute  (2  Rev.  St.  [ist  Ed.]  pt.  4,  c.  2,  tit. 
7,  pp.  742,  743),  which,  in  turn,  is  expressed  in  our  Criminal 
Code. 
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It  is  unnecessary  to  recount  the  statutory  enactments  in  this 
state  which  declare  the  jurisdiction  of  the  coroner  to  be  coex- 
tensive with  the  limits  of  the  county  in  and  for  which  they  are 
chosen.  They  are  in  an  unbroken  line  until  the  Greater  New 
York  Charter,  as  amended  by  chapter  466,  Laws  1901,  designated 
the  office  of  coroner  to  be  in  and  for  the  boroughs  of  the  city, 
and  not  for  the  counties  composing  the  city.  Section  1570.  By 
section  1571  it  is  provided  that  each  of  said  coroners  (for  the 
borough)  shall  possess  and  perform  all  the  powers  and  perform 
all  the  duties  vested  in  coroners  by  any  existing  laws  relating  to 
coroners  in  the  city  of  New  York,  or  by  any  other  law  of  the 
state.  So  that  now,  instead  of  the  coroner  being  a  county  officer, 
he  is  a  borough  officer  (People  v.  Blair,  21  App.  Div.  213;  47 
N..  Y.  Supp.  495),  and  the  powers  and  duties  of  the  county 
coroner  devolve  upon  the  borough  coroner.  These  powers  and 
duties  are  defined  by  title  i  pt.  6,  §  773,  of  the  Criminal  Code, 
which  says  that: 

"Whenever  a  coroner  is  informed  that  a  person  has  *  *  *  died  under 
such  circumstances  as  to  afford  reasonable  ground  to  suspect  that  his 
death   has  been   occasioned  by  the   act   of   another   by   criminal   m^ns, 

*  *  *  he  must  go  to  the  place  where  the  person  is,  and  forthwith 
inquire  into  the  cause  of  the  death,  *  ♦  ♦  and  in  case  such  death 
occurred  in  a  county  in  which  is  situated  in  whole  or  in  part  a  city  of  the 
first  class  [New  York]  *  ♦  ♦  summon  *  *  *  persons  *  *  *  to 
serve  as  jurors  *  *  *  to  inquire  into  the  cause  of  death;  and  if  it 
shall  appear  by  the  sworn  examination  of  the  informant,     *     *     *     or 

*  *  *  from  the  evidence  taken  on  or  during  the  inquisition,  ♦  ♦  ♦ 
that  any  person  *  *  *  is  chargeable  therewith,  and  if  such  person  be 
not  in  custody,  he  must  forthwith  issue  a  warrant  for  the  arrest  of  the 
person  charged,  *  *  *  and  he  must  be  arraigned  before  the  coroner 
for  examination;  and  the  said  coroner  shall  have  power  to  commit  the 
person  so  arrested  to  await  the  result  of  the  inquisition,"  etc. 

Section  775  says  that  the  coroner  must  summon  "as  a  witness 

a  surgeon,  who  must,  in  the  presence  of  the  jury,  inspect  the 

body,"  etc.  Section  'Tjy  says  that  "after  inspecting  the  body 
and  hearing  the  testimony    *    *    *    the  jury  rtiust  rfehder  their 

verdict,  and  certify  it  by  an  inquisition,"  and  section  780  pro- 
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vides  for  the  issuing  of  a  warrant  by  the  coroner  for  the  arrest 
of  the  party  charged  by  the  verdict  with  the  killing.  Section  773 
says  that,  when  the  coroner  is  informed  that  a  person  has  died, 
he  must  go  to  the  place  where  the  person  is  and  forthwith  inquire 
into  the  cause  of  death.  What  person?  The  person  that  has 
died.  This  essential  of  going  to  the  place  where  the  dead  person 
is  lies  at  the  threshold  of  all  further  proceedings.  If  he  goes  to 
the  place  and  finds  that  there  is  no  dead  person,  he  cannot  pro- 
ceed. There  is  nothing  for  him  to  do.  And  it  is  equally  manifest 
that,  if  he  cannot  officially  go  to  the  place  where  there  is  a  dead 
person,  there  is  also  nothing  for  him  to  do.  That  the  dead  per- 
son must  be  in  a  place  to  which  he  can  go,  a  place  that  is  within 
the  limits  of  the  territory  where  he  can  exercise  his  authority, 
is  a  sine  qua  non  to  his  performing  any  official  act  in  relation  to 
the  death  of  such  person. 

When  the  defendant  was  informed  that  Maria  Smith  had  died 
under  suspicious  circumstances,  it  was  his  duty  to  go  to  the  place 
where  she  died,  if  he  could;  but  he  could  not,  for  the  place  was 
in  New  Jersey,  and  that  he  had  no  power  or  authority  to  go 
there  is  too  plain  for  argument.  That  being  so,  did  any  duty 
devolve  upon  him,  or  any  authority  accrue  to  him,  by  the  pre- 
senting of  the  information?  None  whatever,  for  the  reason  that 
the  information  on  its  face  showed  that  for  him  to  go  to  the 
place  where  Maria  Smith's  body  lay  was  a  legal  impossibility.  If 
a  complaint  for  burglary  had  been  laid  before  him  he  would  have 
been  precisely  in  the  same  position  as  he  was  when  this  informa- 
tion was  presented;  and  what  he  might  have  done  in  the  one 
case  would  have  been  as  futile  and  as  worthless  as  what  he  did 
do  in  the  other.  Tis  true  that  the  section  does  not  in  so  many 
words  say  that  the  coroner  must  view  the  body  when  he  goes  to 
the  place ;  but  it  may  be  faiHy  implied  as  a  legal  intendment,  for, 
if  he  did  not  view  the  body,  how  could  he  legally  say  that  there 
was  a  dead  body  upon  which  to  hold  an  inquest?  That  such  is 
the  meaning  is  made  manifest  by  the  language  of  section  775, 
when  it  requires  that  a  surgeon  must,  in  presence  of  the  jury, 
inspect  the  body,  and  of  section  'jjy,  providing  that  after  in- 
specting the  body  the  jury  must  render  their  verdict. 
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r.ut  if  there  remained  any  possible  doubt  as  to  his  powers,  it 
is  removed  by  section  1773  of  the  consolidation  act  (Law  1882, 
p.  430,  c.  410),  which  in  specific  terms  limits  and  defines  his 
jurisdiction.    It  reads: 

"When,  in  the  city  of  New  York  any  person  shall  die  from  criminal 
violence,  *  ♦  *  the  coroner  shall  subpoena  one  of  the  coroner's  physi- 
cians, who  shall  view  the  body  of  such  deceased  person,  externally,  or 
make  an  autopsy  thereon  as  may  be  required,"  etc. 

Every  step  prescribed  by  the  statutes  relates  to  and  is  dependent 
upon  the  presence  of  the  body  within  the  coroner's  jurisdiction; 
and  in  the  absence  of  that  primal  requisite  he  has  neither  official 
capacity  nor  power  to  perform  any  official  action  in  reference  to 
the  cause  of  death,  and  if  he  does  do  anything  in  reference  thereto 
it  is  null  and  void  ab  initio.     In  my  opinion  the  conclusion  is  ^ 

irresistible  that,  on  the  face  of  the  information,  the  defendant 
had  neither  actual  nor  colorable  jurisdiction  to  inquire  into  the 
q^use  of  death  of  Maria  Smith,  and  that  everything  he  did  in 
relation  thereto  was  without  warrant  or  color  of  law;  and  a 
striking  feature  is  that  he  knew  it,  and  so  admitted  on  the  trial. 

Having  no  power  or  jurisdiction  to  perform  any  official  action,.  ' 

could  he,  in  law,  ask  a  bribe  to  influence  his  official  action?  In 
considering  bribery  there  is  danger  of  being  led  far  afield  in  the 
maze  of  common-law  definitions  and  authorities,  and  losing  sight 
of  the  clear  and  explicit  provisions  of  the  statute,  which  is  com- 
prehensively exclusive  and  inclusive  on  and  of  the  subject.  Two 
points  of  vital  importance  must  dominate  the  inquiry,  the  statute 
and  the  official.  The  statute  says  that  a  public  officer  who  asks 
a  bribe  to  influence  his  official  proceeding  commits  a  crime.  There 
is  nothing  ambiguous,  nothing  that  requires  interpretation  or 
recasting  or  remodeling  about  this*  language.  It  is  plain,  and, 
if  given  its  true  and  legitimate  import,  the  meaning  will  be  as 
the  Legislature  intended.  Three  things  must  concur  to  establish 
the  crime:  First,  the  public  office;  secondly,  the  bribe;  and, 
thirdly,  the  official  proceeding  to  be  influenced.  If  any  one  of 
these  essentials  be  absent,  the  crime  cannot  be  completed.  '^^^'^ 
crime  is  defined  by  the  statute,  the  office  is  creatd  by  the  statute^ 
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and  its  functions  are  specified  and  regulated  by  jth^  statiite.  A 
person  of  the  official  grade  of  defendant,  executing  .the  functipns 
of  a  public  office,  is  a  public  officer  only  whejri  within  thp  exer- 
cise .of  those  functions,  and,  if  he  steps  beyond  the  .boundaries 
defined  by  law,  neither  the  powers,  privileges,  nor  protection  of 
his  office  will  accompany  him.  The  defendant's  official  life  was 
a  creation  .of  law.  Its  functions  were  defined  and  prescribed  by 
law.  Outside  of  those  functions  he  had  no  official  existence ;  and, 
when  he  did  an  act  clearly  outside  of  those  functions,  it  was  not 
an  official  act,  and  therefore  its  performance  could  not  be  in- 
fluenced by  asking  a  bribe.  Indeed,  when  the  defendant  asked 
money,  and  the  verdict  of  the  jury  that  he  did  must  be  accepted, 
he  could  not  by  law  have  asked  for  a  bribe,  unless  the  action  to  be 
influenced  was  an  official  one  and  within  his  power  as  an  official 
to  perform.  That  was  the  basic  fact  to  prove.  Without  it  a 
case  does  not  in  law  exist.  And  as  Mr.  Justice  Chase  said  in 
United  States  v.  Worrall,  Fed.  Cas.  No.  16,766: 

"A  case  arising^  under  a  law  must  mean  a  case  depending  on  the  exposi- 
tion of  the  law  in  respect  to  something  which  the  law  prohibits  or  en- 
joins. 

If,  as  aforementioned,  the  defendant  issued  a  warrant  for  arrest 
on  a  charge  of  burglary,  and  he  were  to  ask  for  money  as  a  con- 
dition of  discharge,  could  it  be  held  under  the  law  that  he  had  any 
official  action  in  the  matter  to  be  influenced?  If  the  defendant, 
indicted  as  coroner,  was  proven  to  have  attempted  to  exercise  the 
functions  of  the  president  of  the  borough  of  Manhattan,  would 
it  not  have  been  fatal?  And  was  it  not  equally  as  fatal  to  prove 
that  the  coroner  of  Manhattan  attempted  to  exercise  the  func- 
tions of  the  coroner  of  Montclair,  N.  J.?  If  the  defendant  falsely 
swore  to  a  statement,  could  he  be  convicted  of  perjury,  in  the 
absence  of  proof  that  it  was  in  a  judicial  or  other  proceeding 
authorized  by  law,  and  that  it  was  material?  Manifestly  not, 
for  the  law  says  that  false  swearing,  unless  it  is  material  and  in 
such  proceeding,  is  not  perjury,  just  as  it  says  that  asking  money 
by  a  person  holding  a  public  office  is  not  bribery,  unless  it  is  asked 
to  influence  an  official  action  within  power  and  scope  of  his  office. 
Section  78  of  the  Penal  Code  provides  that  a  person  who  offers 
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a  bribe  to  a  person  executing  any  of  the  functions  of  a  public 
office,  with  intent  to  influence  him  in  respect  to  any  act  in  the 
exercise  of  his  powers  or  functions,  is  guilty  of  a  crime.  Suppose 
Mr.  Reass  had  offered  money  to  the  defendant  to  discharge 
Alexander,  could  he  be  convicted  under  the  statute  of  offering 
a  bribe  to  influence  him  in  the  exercise  of  his  powers  and  func- 
tions? Under  the  statute  he  could  not,  for  the  obvious  reason 
that  the  defendant  had  no  powers  or  functions  to  exercise.  Then, 
is  not  the  converse  equally  true,  that  the  defendant  could  not  in 
law  ask  for  a  bribe  to  influence  his  official  action,  when  under 
the  law  he  had  no  official  action  to  perform?  If  the  defendant 
had  any  authority  to  act  as  coroner,  he  must  have  derived  it  from 
the  law,  and  from  the  occasion  presented  by  the  particular  case 
for  its  exercise.  If  the  occasion  did  not  arise,  he  had  no  authority 
to  act,  and  consequently  had  no  official  act  to  perform.  ti 

It  may  be  urged  that,  though  the  arrest  of  Alexander  was  un- 
lawful, it  was  the  duty  of  the  defendant  to  discharge  him,  and 
therefore  he  had  an  official  action  to  perform.  Whatever  the 
moral  aspect  may  be,  the  admitting  of  this  proposition  would 
involve  the  further  admission  that  an  official  duty  enjoined  by  law  | 

may  arise  from  an  unlawful  condition.  Such  position  is  wholly 
untenable  and  repugnant  to  the  law.  It  may  be  that  the  defend- 
ant committed  the  offense  specified  in  section  556  of  the  Penal 
Code,  which  says  that  "a  public  officer  who  unlawfully  and  ma- 
liciously, under  pretense  or  color  of  official  authority,  arrests 
another  commits  oppression.*'  Or  an  attempt  at  extortion  under 
section  552.  The  distinction  is  obvious.  Oppression  may  be  by 
pretense  or  color  of  authority,  where  none  exists;  bribery  can 
only  be  where  an  official  action  authorized  by  law  may  be  in- 
fluenced. 

While  the  precise  question  here  involved  has  not,  so  far  as  I 
have  ascertained,  been  judicially  passed  upon,  cases  analogous  in 
principle  have  received  the  attention  of  the  courts.  In  Newman  v. 
State,  97  Ga.  367;  23  S.  E.  831,  the  law  required  that  to  validate 
an  appeal  a  bond  should  be  given.  By  agreement  of  attorneys  an 
appeal  was  taken  without  a  bond.  An  attempt  was  made  by  de- 
fendant, one  of  the  litigants,  to  bribe  the  justice  before  whom  the 
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appeal  was  taken.  He  was  convicted  of  bribery,  and  the  con- 
viction was  reversed  on  the  ground  that  the  justice  had  no  ju- 
risdiction to  hear  an  appeal  that  was  void.  In  Com.  v.  Reese 
(Ky.),  29  S.  W.  352,  it  was  held  that  a  person  offering  money 
to  a  councilman  to  induce  him  to  vote  for  a  certain  person  to  fill 
an  office  which  did  not  exist  was  not  guilty  of  bribery.  In  Bare- 
field  V.  State,  Rex  v.  Everett,  and  Newell  v.  Com.,  supra,  the 
same  principle  was  substantially  held  to  apply.  In  United  States 
V.  Boyer  (D.  C),  85  Fed.  425,  the  defendant  offered  to  bribe  an 
inspector  in  the  Department  of  Agriculture,  appointed  under  au- 
thority of  Congress  to  make  examination  of  slaughtered  animals, 
to  allow  such  carcasses  as  he  condemned  to  be  made  into  food 
products.  He  was  convicted  of  bribery.  On  appeal  it  was  held 
that  the  act  of  Congress  appointing  the  inspector  was  uncon- 
stitutional, and  that  consequently  the  defendant  could  not  be  con- 
victed of  bribing  an  officer  to  influence  him  in  the  performance  of 
duties  for  which  there  was  no  warrant  of  law.  This  is  a  well- 
considered  case,  and  on  the  power  of  Congress  and  the  inter- 
state commerce  law  has  been  frequently  cited. 

In  United  States  v.  Worrall,  Fed.  Cas.  No.  16,766,  it  was  held 
by  Mr.  Justice  Chase,  though  in  a  divided  court,  that  the  defend- 
ant could  not  be  convicted  of  attempting  to  bribe  a  Commissioner 
of  Revenue  in  awarding  a  contract,  because  the  act  of  Congress 
devolved  upon  the  Secretary  of  the  Treasury  the  power  of  award- 
ing the  contract,  and  also  that  Congress,  in  creating  the  office  of 
Commissioner  of  Revenue,  did  not  define  the  crime  of  bribery  of 
such  office.  In  the  recent  case  of  State  v.  Butler,  ^^  S.  W.  560, 
the  Supreme  Court  of  Missouri  unanimously  reversed  a  convic- 
tion for  bribery,  where  the  defendant  was  convicted  of  having 
offered  a  bribe  to  a  member  of  the  board  of  health  of  St.  Louis 
to  vote  for  an  award  of  contract  to  his  firm.  It  appeared  that  for 
years  the  board  of  health  had  annually  awarded  such  contracts, 
but  it  was  found  that  the  charter  conferred  such  power  on  the 
board  of  works,  and  not  on  the  board  of  health.  The  ground  of 
reversal  was  that,  even  though  the  board  of  health  had  been  for 
years  awarding  those  contracts,  that  did  not  confer  a  legal  power 
to  do  so,  and  that  a  member  of  the  board  could  not  be  bribed  to 
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do  an  ofScial  act  for  which  there  was  no  authority  in  law-  This 
case  received  from  the  court  very  careful  consideration,  as  in- 
dicated by  the  learned  and  exhaustive  opinion  of  Judge  Fox. 
The  leading  cases  were  analyzed  and  distinguished,  and  the 
learned  judge  concluded  that  law  and  the  great  weight  of  au- 
thority sustained  the  doctrine  that  a  public  official  could  not  be 
bribed  to  do  an  act  which  he  had  no  authority  in  law  to  perform. 

The  principle  is  clearly  applicable  to  the  case  at  bar,  that  a 
public  official  cannot  be  convicted  of  bribery  for  asking  money  to 
influence  his  action  which  is  not  official,  and  which  he  has  no 
authority  in  law  to  perform.  While  justice  revolts  at  the  attempt 
of  any  of  its  officers  to  corrupt  its  channels,  and  a  proven  charge 
of  dishonesty  under  the  guise  of  official  character  justly  excites 
indignation,  yet  an  accused,  no  matter  how  great  his  moral 
obliquity,  cannot  be  judicially  sentenced  for  a  crime  unless  it  be 
proven  that  he  has  committed  an  act  which  the  law  declared  to  be 
criminal. 

Were  the  decision  on  the  motion  for  a  new  trial  the  only  ques- 
tion to  be  determined,  I  would  be  constrained  to  grant  it  on  the 
grounds  that  the  verdict  is  contrary  to  law,  and  that  on  the  vital 
question  of  jurisdiction  the  jury  were  misdirected  as  to  matters 
of  law ;  but  inasmuch  as  there  are  momentous  questions  involved 
affecting  the  conduct  of  public  officers,  it-  may  be  conducive  to 
that  authoritative  and  definitive  voice  of  the  law,  which  is  so  es- 
sential to  the  certain  administration  of  justice,  that  as  on  a  case 
reserved  the  appellate  tribunal  should  determine  the  law  of  the 
whole  case.  Therefore,  in  order  to  afford  opportunity  to  the 
people  for  such  an  appeal,  if  the  learned  district  attorney  be  so 
advised,  judgment  is  arrested  on  the  court's  own  motion,  because 
it  cannot  be  pronounced  as  a  conclusion  of  law  upon  the  facts  of 
the  case  (The  King  v.  Waddington,  i  East,  146;  State  v.  Allen, 
R.  M.  Charlt.  518),  and  also  because  the  facts  stated  do  not  con- 
stitute a  crime. 

Should  the  learned  district  attorney  resolve  to  submit  the  case 
to  the  grand  jury  as  either  attempt  at  extortion  or  oppression,  I 
direct  that  the  defendant  be  committed  on  such  charge  in  default 
of  bail,  the  amount  of  which  may  be  settled  on  order. 


4 


NEW  YORK  ANNOTATED  CASES.  37 

igos]  Peoi^e  v.  Sinclair. 

■ 


PEOPLE  V.  SINCLAIR. 

[47  Misc,  230;  95  iV.  y.  Supp.  861.] 

^Supreme  Court,  Special  Term,  New  York  County,    May,  1905.) 

I NPA NTS— Custody — Husband  and  Wife. 

Where  a  husband  and  wife  have  separated  because  unable  to  agree, 
and  there  is  no  evidence  that  they  are  not  equally  fit  custodians  of 
their  son  five  years  old,  the  father,  by  reason  of  his  paramount  right 
in  law,  will  be  awarded  such  custody. 

Habeas  corpus  by  the  people,  on  the  relation  of  Ella  Sinclair, 
against  Daniel  A.  Sinclair.  Motion  to  vacate  order  awarding  cus- 
tody of  child  to  relator.    Granted. 

- 
Note. — Custody  of  Children  after  Divorce  or  Separation. 

a.  In  general. — ^37. 

b.  ModiAcation. — ^41. 

c.  Appeal — Discretion. — 42. 

This  note  is  an  extension  of  a  note  on  the  same  subject  published  in 
7  Ann.  Cas.  300-308,  and  covers  the  intermediate  cases. 


a.  In  general. 

The  court  has  the  power  under  section  40  of  the  Domestic  Relation  Law 
to  award  the  custody  of  a  child  to  the  mother  or  to  the  father. 

People  v.  Sinclair,  91  App.  Div.  322 ;  86  N.  Y.  Supp.  539. 

The  husband  is  regarded  as  the  head  of  the  household  and  the  law 
awards  to  him  the  care  and  custody  of  the  children  of  the  marriage,  and 
the  court  is  bound  to  confirm  the  husband's  rights  in  this  respect,  where 
it  appears  the  welfare  of  the  child  will  not  be  prejudiced  thereby. 

People  V.  Sinclair,  gr  App.  Div.  322;  86  N.  Y.  Supp.  539. 
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George  W.  McAdam,  for  relator. 
Paul  Fuller,  for  respondent. 

BISCHOFF,  J.  The  facts  of  this  case  are  quite  fully  discussed 
in  the  opinion  rendered  by  the  Appellate  Division  when  affirming 
the  order  made  herein  awarding  the  custody  of  the  child  to  the 
relator,  its  mother.  People  ex  rel.  Sinclair  v.  Sinclair,  gi  App. 
Div.  322 ;  86  N.  Y.  Supp.  539.  At  the  time  when  the  order,  thus 
affirmed  by  the  Appellate  Division,  was  made,  the  child,  a  boy, 
was  three  years  of  age.  He  is  now  five  years  of  age,  and  the 
respondent  moves  for  an  order  giving  him  the  custody.  So  far 
as  the  rights  and  merits  of  the  controversy,  which  has  resulted 
in  the  unfortunate  estrangement  of  this  husband  and  wife,  are 
concerned,  the  situation  is  the  same  in  all  its  essential  details  as  ^ 

it  was  when  the  order  was  originally  made,  giving  the  custody 
of  the  child  to  the  wife;  but  the  sole  ground  upon  which  this 

Custody  of  Children  after  Divorce  or  Separation,— continued. 

The  welfare  of  the  child  is  the  prime  consideration,  and  the  courts 
will  not  hesitate  to  award  the  care  and  custody  of  very  young  children 
to  the  wife  as  against  the  paramount  right  of  the  husband,  where  the 
wife  has  shown  herself  to  be  a  proper  person  and  is  able  to  discharge 
fully  her  duty  toward  the  child. 

People  V.  Sinclair,  91  App.  Div.  322;  86  N.  Y.  Supp.  539. 

In  a  proceeding  to  determine  the  respective  rights  of  the  husband  and 
wife  to  the  custody  of  their  only  child,  a  boy  of  eleven  years  of  age,  the 
chief  concern  of  the  court  is  the  welfare  of  the  child. 

People  V.  Elder,  98  App.  Div.  244;  90  N.  Y.  Supp.  703. 

Where  both  parties  possess  equal  moral  qualifications  some  regard 
must  be  given  to  the  wishes  of  the  children  and  to  their  age  and  sex  in 
determining  which  shall  have  the  custody. 

Israel  v.  Israel,  38  Misc.  335;  77  N.  Y.  Supp.  912. 

Where  a  boy,  eleven  years  of  age,  avows  equal  love  for  each  parent 
and  admits  that  each  has  shown  him  tenderness  and  love,  little  weight 
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order  was  affirmed  was  that,  in  view  of  the  tender  age  of  the 
child,  its  welfare  required  that  it  should  receive  its  mother's 
care,  and  that,  so  far,  the  paramount  right  of  the  father  should 
give  way.  As  was  said  by  the  Appellate  Division  in  this  case, 
with  reference  to  the  provisions  of  Domestic  Relations  Law, 
Laws  1896,  p.  222,  c.  272,  §  40,  whereby  the  rights  and  duties  of 
husband  and  wife  with  regard  to  the  children  are  assimilated : 


**^ 


'It  is  the  undoubted  rule  that  the  husband  is  regarded  in  the  law  as  the 
head  of  the  household,  and  the  law  awards  to  him  the  care  and  tlie 
custody  of  the  children,  and  charges  upon  him  the  duty  of  their  proper 
care  and  maintenance,  as  well  as  the  support  of  his  wife.  And,  unless 
some  reason  appears,  the. court  is  not  justified  in  interfering  with  the 
law  in  this  regard,  but  is  bound  to  confirm  such  right  in  the  husband  in 
the  event  that  the  welfare  of  the  child  will  not  be  prejudiced  thereby." 


While  affidavits  have  been  submitted  to  some  length  by  both 
parties   upon  the   present   application,   there   is   no   substantial 
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will  be  attached  to  his  expression  of  preference  as  to  which  parent  shall 
be  entitled  to  his  custody. 

People  V.  Elder,  g8  App.  Div.  244;  90  N.  Y.  Supp.  703. 

In  a  proceeding  to  determine  the  respective  rights  of  the  husband  and 
wife  to  the  custody  of  their  eleven  year  old  boy,  it  appeared  that  they 
were  living  apart.  The  mother  was  a  woman  of  refinement  and  educa- 
tion, who  had  the  time  and  money  to  devote  to  the  care  of  the  child. 
The  husband  occupied  a  similar  station  in  life,  and  was  not  unfitted  by 
his  habits,  morals  or  associates  to  keep  the  child  with  him.  It  appeared, 
however,  that  he  lived  in  the  country,  and  that  he  would  be  absent  in 
the  city  every  day,  and  that  he  had  no  relatives  living  in  the  house  to 
whom  the  boy  could  be  intrusted  during  the  day.  It  was  held  that  the 
custody  of  the  child  should  be  awarded  to  the  mother. 

People  v.  Elder,  98  App.  Div.  244;  90  N.  Y.  Supp.  703. 

A  husband  and  wife,  having  a  son  four  years  of  age,  separated  without 
a  judicial  decree  or  a  separation  agreement,  owing  to  differences  with 
members  of  each  other's  families.    Both  parties  were  proper  persons  to 
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ground  for  a  conclusion  that  this  husband  and  wife  are  not  equally 
fit  custodians  of  this  child,  so  far  as  the  matter  depends  upon 
their  personal  qualities,  their  moral  standing,  and  their  ability, 
financially,  to  accord  to  the  child  all  that  its  welfare  would  re- 
quire; The  separation  has  been  due  to  the  fact  that  these  parties 
have  been  unable  to  agree  in  their  domestic  relations.  Whether 
they  will  be  able  to  come  to  better  accord  in  the  future  is  a  matter 
which  it  is  not  within  the  power  of  the  court  to  forecast,  but, 
treating  the  matter  as  it  is  presented,  in  view  of  the  existing 
separation,  the  age  of  the  child,  and  the  relative  fitness  of  the 
parents  as  its  custodians,  I  must  hold  that  the  father,  by  reason 
of  his  paramount  right  in  law,  is  entitled  to  the  custody  of  the 
child  at  this  time.  A  boy  of  three  years  of  age  may  properly  be 
deemed  to  be  of  such  tender  age  that  considerations  of  his  wel- 
fare call  for  his  having  a  mother's  care,  but  the  same  cannot  be 
said  when  the  child  has  reached  the  age  of  five.  The  domestic 
relations  law  not  having  effected  any  substantial  change  in  the 
husband's  paramount  right,  founded  upon  his  primary  duty  to 

-■^^^— ^■^■^■■"^"^-■^■^■^■^-■"'■"'"■"     '    '        ■-^-^^— ^-i^— ^■-— ^1^^— ^^^^-^^—i— ^— 
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have  the  custody  of  the  child.     The  court,  in  view  of  the  tender  years 
ci  the  infant,  awarded  the  custody  of  the  child  to  the  wife  and  provided 
that  the  husband  should  have  the  right  to  visit  the  child  at  any  and 
lA  times  and  be  notified  of  any  change  in  its  abode. 
People  V.  Sinclair,  91  App.  Div.  322;  86  N.  Y.  Supp.  539. 

The  wife  of  a  man  residing  in  this  state  went  to  another  state  and 
lliere  obtained  a  divorce.  After  obtaining  the  divorce  the  wife  returned 
t-)  this  state  and  again  married  in  the  belief  that  the  divorce  was  valid. 

'  rcaftcr  the  husband  brought  an  action  against  her  in  the  state  of 
'  .'  \\^r\<  ^37  a  divorce  on  the  ground  of  adultery,  based  upon  the  fact 
that  she  was  living  with  her  supposed  second  husband.  The  trial  term 
adjudged  that  the  divorce  was  invalid,  and  this  judgment  was  affirmed 
by  the  appellate  devisioh  and  ilso  by  the  Court  of  Appeals.  Thereafter 
the  wife  made  an  application  to  obtain  the  custody  6f  the  child  of  the 
marriage,  a  girl  about  ten' years  of  age.  Upon  this  application  it  ap- 
peared that  she  continued  to  live  with  her  supposed  second  husband  until 
the  affirmance  by  the  Court  of  Appeals  of  the  judgment  adjudging  the 
divorce  to  be  invalid,  but  that  upon  such  affirmance  she  ceased  to  cohabit 
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support  the  family,  the  case  of  People  ex  reL  Barry  v.  Mercein, 
3  Hill,  399;  38  Am.  Dec.  644,  is  an  authority  directly  in  point 
In  that  case  the  court  held  that  the  father  was  entitled  to  the 
custody  of  his  child  when  the  child  had  reached  the  age  of  five 
years ;  the  custody  having  theretofore  been  awarded  to  the  mother 
by  reason  of  the  tender  age  of  the  child.  Other  things  being 
^qual,  I  find  no  escape  from  the  conclusion  that  the  respondent's 
claim  to  the  possession  of  this  child  at  its  present  age  must  con- 
trol. If  the  question  of  the  child's  tender  years,  as  bearing  upon 
the  necessity  of  his  having  a  mother's  personal  care,  is  not  elim- 
inated at  the  age  of  five  years,  it  is  difficult  to  see  how  it  would, 
be  eliminated  at  the  age  of  ten  years,  and  I  conclude,  therefore, 
that  the  "changed  conditions  and  lapse  of  time,"  referred  to  by 
the  Appellate  Division  as  affording  the  respondent  the  right  to 
interpose  for  the  assertion  of  his  claim  to  the  possession  of  the 
child,  are  sufficiently  present  to  justify  the  granting  of  the  relief 
sought. 

Motion  granted. 

* 
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with  him,  although  they  remained  on  friendly  terms,  and  that  she  was 
at  the  time  of  the  application  engaged  in  conducting  a  boarding  house, 
and  that  she  was  able  to  support  and  educate  the  child.  It  was  held, 
that  under  all  the  circumstances,  the  wife  should  be  awarded  the  custody 
of  the  child. 

People  V.  Winston,  65  App.  Div.  231 ;  72  N.  Y.  Supp.  456. 

b.  Modification, 

The  wife  procured  a  decree  of  divorce  against  her  husband  and  was 
awarded  the  custody  of  the  child  of  the  marriage,  ''with  the  privilege  to 
the  husband  of  knowing  her  whereabouts  at  all  times  and  of  calling 
on  her  and  seeing  her  at  all  reasonable  and  proper  hours." 

An  application  by  the  husband  for  leave  "to  modify  the  directions  in 
said  judgment  providing  for  the  custody,  care,  education  and  maintenance 
of  the  said  child  of  said  marriage,  *  *  *  by  providing  for  her  residence 
or  custody  within  the  jurisdiction  of  this  court,  or  at  some  other  place 
beyond  its  jurisdiction  as  will  enable  the  defendant  to  visit  and  care  for 
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her"  is  properly  denied,  where  it  appears  that  although  the  plaintiff  had 
taken  the  child  to  reside  with  her  in  the  state  of  Virginia,  the  defendant 
himself  had  become  a  resident  of  the  latter  state.. 

Newman  v.  Newman,  105  App.  Div.  63 ;  93  N.  Y.  Supp.  847- 

W'here  a  decree  of  absolute  divorce,  obtained  by  a  husband  from  his 
wife  on  the  ground  of  the  wife's  infidelity,  awards  to  the  husband  th< 
custody  of  the  infant  children  of  the  marriage,  an  application  made  by  the 
wife,  while  she  continues  to  live  with  her  paramour,  for  a  modification  of 
the  decree  in  order  that  she  may  be  permitted  to  see  the  children  of  the 
marriage  at  stated  times,  should  not  be  granted. 

Woodhouse  v.  Woodhouse,  89  App.  Div.  88;  85  N.  Y.  Supp.  442. 

A  decree  of  divorce  gave  the  custody  of  a  five  year  old  child  to  the 
mother,  who  resided  in  New  York  city,  except  during  the  summer  vacation 
season  and  Christmas  holidays,  when  the  father,  without  the  city  was  to 
have  the  custody.    A  modification  of  the  decree  required  the  boy  to  stay  ^ 

with  his  mother  one-half  of  the  year,  and  with  his  father,  at  the  home 
of  the  child's  paternal  grandfather,  without  the  city,  the  other  half.  It 
was  held  on  appeal  from  the  order  modifying  the  decree,  that  while  it 
appeared  that  the  paternal  grandfather's  home  would  be  most  advan- 
tageous to  the  child,  the  decree  as  modified,  would  so  interfere  with  the 
child's  schooling  as  to  warrant  a  reversal 

Van  Buren  v.  Van  Buren,  11  Ann.  Cas.  381;  75  App.  Div.  615;  78 
N.  Y.  Supp.  23. 

c.  Appeal — Discretion. 

It  is  within  the  discretionary  power  of  the  supreme  court  to  award 
the  custody  of  the  children  to  the  defendant  upon  the  granting  of  a 
decree  of  divorce  to  the  plaintiff,  and  where  that  court  does  not  exceed 
its  powers  an  affirmance  thereof  by  the  Appellate  Division  is  not  re- 
viewable by  the  Court  of  Appeals. 

Osterhoudt  v.  Osterhoudt,  168  N.  Y.  358;  61  N.  E.  285. 
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[47  Misc.  435 ;  95  N.  Y.  Supp.  935] 


(Supreme  Court,  Special  Term,  New  York  County.    June,  1905.) 


I.  Good  Will— What  Constitutes— Firm  Names. 

While  a  firm  name  may  in  some  cases  be  deemed  a  part  of  the  good 
will  of  the  business,  it  is  not  of  itself  necessarily  so,  and  cannot  be 
in  cases  of  businesses  which  depend  on  the  personal  attributes  of  the 
partners  engaged  therein,  such  as  professional  partnerships  or  bank- 
ing and  brokerage  partnerships,  in  which  the  name  has  become  a 
symbol  denoting  the  personal  integrity  and  business  qualities  of  the 
partners. 

NoTE.^-RiCHT  TO  Use  Firm  Name. 

This  note  is  an  extension  of  a  note  on  the  same  subject  to  be  found  in 
II  Ann.  Cas.  1-12. 

Under  subdivision  i  of  section  20  of  the  Copartnership  Law  (Laws  of 
1897,  chap.  420),  which  provides  for  the  continued  use  of  a  partnership 
name,  before  any  one,  even  a  surviving  partner,  may  continue  the  use 
of  a  partnership  name,  he  must  first  acquire  the  partnership  business  by 
purchase,  voluntary  or  otherwise. 

Slater  v.  Slater,  78  App.  Div.  449;  80  N.  Y.  Supp.  363. 

The  purchaser  acquires  the  good  will  of  the  firm,  and  this  includes,  as 
against  retiring  partners,  the  exclusive  right  to  use  the  name  under  which 
the  firm  did  business. 

Steinfeld  v.  Nat.  Shirt  Waist  Co.,  99  App.  Div.  286;  90  N.  Y.  Supp.  964. 

Where  a  sale  of  the  good  will  and  assets  of  a  copartnership  has  been 
ordered,  in  an  action  brought  by  the  executrix  of  a  deceased  partner 
against  a  surviving  partner  for  an  accounting  and  a  sale  and  distribu- 
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2.  Partnership — ^What  is  Firm  Property — Firm  Name. 

Where  partnership  articles  merely  provide  for  the  relinquishment  of 
all  claims  to  the  firm  name  by  the  retiring  partner,  and  are  silent  as 
to  the  disposition  tO'  be  made  of  the  name  upon  the  expiration  of  the 
partnership  by  limitation,  and  the  name  of  the  firm  which  is  engaged 
in  the  banking  and  brokerage  business  has  for  many  years  been  used 
as  a  symbol  to  denote  the  personal  integrity  and  business  qualities  of 
the  partners,  it  cannot  be  detached  from  the  personnel  of  the  part- 
ners, and  sold  as  an  asset  of  the  good  will  of  the  business. 


3.  Same— Actions — Injunction. 

Where  the  firm  name  of  a  banking  and  brokerage  firm  has  been 
used  as  a  symbol  to  denote  the  business  qualities  and  integrity  of  the 
members,  and  the  partnership  articles  contain  no  provision  as  to  the 
disposition  to  be  made  of  the  firm  name  upon  the  expiration  of  the 
partnership,  one  partner  may,  after  the  expiration  of  the  partnership, 
procure  an  injunction  to  restrain  the  unauthorized  use  by  the  other 
partner  of  the  firm  name,  regardless  of  the  pendency  of  an  action 
against  the  former  for  a  judicial  determination  that  he  has  no  interest 
in  the  firm  name. 

Right  to  Use  Firm  Name, — continued.  ' 

tion  of  the  firm  property,  the  right  to  continue  the  use  of  the  firm  name, 
under  which  the  firm  has  done  busim^ss  for  many  years,  is  a  firm  asset 
which  does  not  inure  to  the  benefit  of  the  surviving  partner  alone,  but 
is  subject  to  sale  with  the  other  firm  property  without  condition,  restric- 
tion or  limitation  upon  the  purchaser,  and  the  purchaser  at  such  sale, 
whether  the  surviving  partner  or  otherwise,  acquires  the  right  to  con- 
tinue the  business  under  the  firm  name  upon  complying  with  the  pro- 
visions of  sections  20  and  21  of  the  Partnership  Law  (Laws  of  1897, 
chap.  420). 

vSlater  v.  Slater,  175  N.  Y.  143;  67  N.  E.  224. 


The  good  will  of  a  business  conducted  by  a  firm  which  has  been  de- 
clared bankrupt  is  an  assignable  asset,  and,  upon  a  sale  by  the  trustee  in 
bankruptcy  of  all  the  property  of  the  bankrupt  firm,  such  good  will 
passes  to  the  purchaser,  even  though  it  is  not  specifically  mentioned  in 
the  bill  of  sale  and  the  purchaser  acquires  the  right  to  use  a  sign  stating 
that  he  is  the  successor  of  the  bankrupt  firm. 

Freeman  v.  Freeman,  86  App.  Div.  no;  83  N.  Y.  Supp.  478. 
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Action  by  William  A.  Read  against  Donald  Mackay  and  others. 
Motion  for  injunction.    Granted. 


Adrian  H,  Joline  and  George  W.  Wickersham,  for  plaintiff. 
Alton  B.  Parker  and  William  S.  Opdyke,  for  defendants. 

BISCHOFF,  J.  It  is  to  be  regretted  that  the  near  approach  of 
the  expiration  of  the  copartnership  of  the  parties  to  this  action  by 
limitation  so  urgently  calls  for  an  early  decision  of  this  motion ; 
that  the  discussion  of  the  important  and  interesting  questions  in- 
volved at  deserving  length  is  prevented,  save  at  the  expense  of 
serious  delay  to  many  other  matters  now  awaiting  the  court's 
attention.  The  parties  to  this  action  are  copartners,  doing  busi- 
ness as  bankers  and  brokers  under  the  firm  name  of  Vermilye  & 
Co.,  and  the  plaintiff  seeks  to  restrain  the  defendants*  use  of  the 
name  after  the  31st  day  of  March,  1905,  the  day  upon  which  the 

Right  to  Use  Firm  Name, — continued. 

The  right  to  use  the  partnership  name  is  a  part  of  the  good  will,  and 
rpon  the  dissolution  of  the  partnership  by  the  death  of  one  of  the  mem- 
bers thereof  the  right  to  use  the  partnership  name  does  not  pass  to  the 
survivor  unless  he  purchases  and  continues  the  copartnership  business. 

Slater  v.  Slater,  78  App.  Div.  449 ;  80  N.  Y.  Supp.  363. 

Where  all  the  partners  entitled  to  use  the  firm  name,  die  or  retire  and 
none  of  them  has  made  any  assignment  or  appointment  of  it,  the  right  to 
such  use  dies  with  the  last  survivor  and  does  not  pass  to  his  personal 
representative. 

Fisk  v.  Fisk,  Clark  &  Flagg,  12  Ann.  Cas.  228;  yy  App.  Div.  83;  79 
N.  Y.  Supp.  37. 

Though  where  all  the  members  of  a  firm  die  without  having  made  any 
disposition  of  the  right  to  the  use  of  the  firm  name,  that  right  does  not 
pass  to  the  personal  representative  of  the  last  survivor,  but  dies  with 
htm,  nevertheless  such  personal  representative,  being  entitled  to  the  good 
will  of  the  late  firm,  are  entitled  to  an  injunction  restraining  third  persons 
from  using  the  partnership  name  and  pretending  to  be  its  successor. 

Fisk  v.  Fisk,  Gark  &  Flagg,  12  Ann.  Cas.  228;  yy  App.  Div.  83;  79 
N.  Y.  Supp.  37. 
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partnership  will  cease,  according  to  agreement.  The  relief  sought 
in  the  action  is  an  injunction  and  a  direction  for  the  sale  of  the 
good  will  of  the  partnership  to  the  highest  bidder,  and  at  the 
outset,  therefore,  the  question  is  presented  whether  this  firm  name 
may  be  treated  as  an  asset,  as  part  of  the  good  will  of  the  busi- 
ness, and  sold  as  a  part  of  the  partnership  property  in  invitum. 
It  appears  that  this  banking  and  brokerage  business  was  estab- 
lished in  the  year  1832  under  the  name  of  "Carpenter  &  Ver- 
milye,"  and  that  about  the  year  1862  the  name  "Vermilye  &  Com- 
pany" first  commenced  to  be  used  as  a  firm  name,  and  has  been 
continued  as  the  name  of  successive  partnerships  since  that  time  j 
the  right  to  use  the  name  having  been  accorded  by  agreement. 
The  name  has  thus  been  carried  on  by  successors  of  the  founder 
of  the  business,  and,  the  present  partners  being  unable  to  agree 
as  to  its  disposition  at  the  conclusion  of  the  partnership  now  sub-  ^ 

sisting,  this  controversy  has  arisen.  Is  this  firm  name  trans- 
ferable to  a  purchaser  promiscuously  selected,  and  should  a  court 

Right  to  Use  Firm  Name,— continued 

• 
Upon  the  dissolution  of  a  firm,  where  one  of  the  partners  purchases 
and  succeeds  to  the  business,  the  exclusive  right  to  the  firm  name,  even  as 
against  retiring  partners,  passes  to  the  purchasing  partner,  even  though  no 
express  mention  of  such  right  is  made  in  the  dissolution  agreement. 

Steinfeld  v.  National  Shirt  Waist  Co.,  99  App.  Div.  286;  gp  N,  Y. 
Supp.  964. 


Section  363b  of  the  Penal  Code,  which  prohibits  any  persons  from 
transacting  business  under  "any  assumed  name  or  under  any  designa- 
tion, name  or  style,  corporate  or  otherwise,  other  than  the  real  name 
or  names  of  the  individual  or  individuals  conducting  or  transacting  such 
business,"  unless  they  shall  file  in  the  office  of  the  county  clerk  the  cer- 
tificate required  by  that  section,  relates  to  assumed  names  and  not  to  a 
case  where  a  partnership,  composed  of  two  brothers  named  Castle,  trans- 
acts business  under  the  name  of  Castle  Brothers  without  filing  the  cer- 
tificate mentioned  in  the  statute. 

Castle  Bros.  v.  Graham,  87  App.  Div.  97;  84  N.  Y.  Supp.  lao. 
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of  equity  extend  its  aid  to  effect  such  a  transfer?  These  ques- 
tions must,  for  obvious  reasons,  have  a  controlling  effect  upon 
the  plaintiff's  main  prayer  for  relief.  If  answered  affirmatively, 
would  the  transfer  not  afford  an  effectual  means  of  deceit?  A 
banker  of  established  reputation  would  have  little,  if  any,  need  of 
another's  name:  Is  it  not  likely,  therefore,  that  the  highest  bid- 
der would  be  one  most  in  need  ot  it  and  least  entitled  to  wear  it? 
Courts  of  equity  are  constituted  to  dispense  justice  upon  ethical 
principles.  Hence  their  repugnance  to  the  exercise  of  authority 
discordant  with  the  dictates  of  a  sound  morality,  and  which  may 
become  a  means  of  deceit.  What  suggestion  of  morality,  intui- 
tive or  inductive,  supports  the  claim  that  one  person  should  be 
permitted  by  purchase  to  assume  the  good  repute  of  others?  I 
say  good  repute,  for  in  that  only  is  the  value  of  a  firm  name  to  be 
found  which  has  remained  personal  to  the  members  of  the  firm 
collectively.  The  absence  of  any  sanctioning  principle  led  the 
courts  in  the  earlier  definitions  of  the  good  will  of  business  to 
carefully  eliminate  the  firm  name,  and  to  confine  the  good  will 
to  advantages  flowing  from  sources  other  than  the  name  under 
which  the  business  was  conducted.  The  exigency  of  the  present 
case  does  not  admit  of  a  present  review  of  these  definitions,  but 
they  may  be  found  elaborately  collated  in  Williams  v.  Farrand, 
88  Mich.  473;  50  N.  W.  446;  14  L.  R.  A.  161.  Judge  Story,  in 
his  "Commentaries  on  the  Law  of  Partnership,'*  did  not  include 
the  firm  name  (section  100),  and  in  their  report  of  the  proposed 
Civil  Code  of  the  state  of  New  York,  dated  February  13,  1865, 
the  commissioners,  Messrs.  David  Dudley  Field  and  Alexander 
W.  Bradford,  stated  the  law  to  be  (section  436)  that  "the  good 
will  of  a  business  is  the  expectation  of  continued  public  patronage, 
but  it  does  not  include  a  right  to  use  the  name  of  any  person 
from  whom  it  was  acquired."  In  Williams  v.  Farrand,  88  Mich. 
473;  50  N.  W.  446;  14  L.  R.  A.  161,  the  conclusion  of  the  court 
was  that : 

"Good  will  may  be  said  to  be  those  intangible  advantages  or  incidents 
which  are  impersonal,  so  far  as  the  grantor  is  concerned,  and  attach  to  the 
thing  conveyed.  Where  it  consists  of  the  advantages  of  location,  it  follows 
an  assignment  of  the  lease  of  location.    Again,  it  may  not  depend  at  all 
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upon  location,  as  in  the  case  of  a  newspaper,  and  it  would  follow  an 
assignment  of  all  interest  in  the  plant,  property,  effects,  and  business.  A 
partnership  name  may  become  impersonal,  after  the  death  of  the  parties, 
and  it  is  then  treated  like  a  fictitious  or  corporate  name.  A  surname  may 
become  impersonal  when  it  is  attached  to  an  article  of  manufacture,  and 
becomes  the  name  by  which  such  article  15  Kpown  in  the  market,  and  the 
right  to_use  the  name  may  in  consequence  iollow  a  grant  of  the  right  to 
manufacture  that  article." 

The  latter  part  of  this  quotation  suggests  the  development  of 
the  law,  as  expressed  by  judicial  opinion,  in  its  efforts  to  adjust 
itself  to  a  change  of  conditions,  to  which  I  shall  next  refer.  With 
the  growth  and  expansion  of  trade  the  courts  recognized  the  facts 
that  a  firm  name  rtiay  be  so  used  as  to  became  impersonal  to  the 
individuals  conducting  the  business,  and  in  course  of  time  indicate 
commonly  the  kind  of  quality  of  the  article  made  or  dealt  in, 
rather  than  the  personal  attributes  Of  the  makers  or  dealers;  and 
that  in  such  a  case  the  firm  name,  since  its  use  would  no  longer 
tend  to  deceive,  may  properly  be  deemed  a  part  of  the  good  will, 
to  be  transferable  with  and  as  a  part  of  the  latter.  This  view 
culminated  in  this  state  in  the  decision  of  our  court  of  last  resort 
in  Slater  v.  Slater,  175  N.  Y.  i43;-67  N.  E.  224;  61  L.  R.  A.  796; 
96  Am.  St.  Rep.  605,  which  was  "to  the  effect  that  the  business 
name  of  a  firm  of  shoe  manufacturers  and  dealers  was  a  part  of 
the  good  will  of  the  business,  object  to  compulsory  sale,  with 
the  good  will,  upon  the  death  of  one  of  the  partners,  for  the 
benefit  of  his  estate.  The  court,  however,  seemingly  guarding 
against  the  claim  that  its  conclusion  was  meant  to  be.  of  general 
application,  carefully  predicted  the  decision  of  the  facts  of  the 
case  in  hand.  At  most,  therefore,  the  adjudication  last  alluded 
lo  IS  authority  for  the  contention  that  in  the  case  of  tradesmen, 
where  the  firm  name  has  ceased  to  point  to  the  personal  attributes 
of  the  partners,  and  has  become  impersonal  to  them,  it  will  con- 
stitute a  part  of  the  good  will,  and  is  capable  of  transfer  to  and 
for  the  use  of  the  purchaser  of  such  good  will.  This  is  because 
the  name  in  such  a  case  has  acquired  some  of  the  constituents  of 
a  trade-mark.  It  remains,  however,  that  if  the  trade-mark  con- 
veys the  meaning  that  the  article  dealt  in  is  made  under  the  con- 
tinued supervision  of  its  former  owners,  persons  of  known  skill, 
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so  that  its  use  by  another  might  lead  to  a  fraud,  that  courts  of 
equity  would  not  protect  such  use,  and  that  they  will  not  decree, 
its  sale.  28  Am.  &  Eng.  Ency.  of  Law,  399 ;  Prince  Mfg.  Co,  v. 
Prince's  Metallic  Paint  Co.,  135  N.  Y.  24,  38;  31  N.  E.  990;  48 
St.  Rep.  99;  17  L.  R.  A.  129.  From  what  has  been  said,  it  fol- 
lows that  while  a  firm  name  may  in  some  cases  be  deemed  a  part 
of  the  good  will  of  business,  it  is  not  of  itself,  and  necessarily,  a 
part  of  the  good  will,  and  that  while  in  trade  it  may,  under  some 
circumstances,  be  such,  it  cannot  become  a  part  of  the  good  will 
in  cases  of  business  which  depend  upon  the  personal  attributes 
of  the  partners  engaged  therein,  such  as  professional- partner- 
ships. In  such  cases  it  has  been  ruled  that  the  good  will  of  busi- 
ness, does  not  include  the  firm  name  (Morgan  v.  Schuyler,  79 
N.  Y.  490;  35  Am.  Rep.  543),  and  that  the  court  will  not  order 
a  compulsory  sale  (Slack  v.  Suddoth,  102  Tenn.  375;  52  S.  W. 
180;  45  L.  R.  A.  589;  73  Am.  St.  Rep.  881).  It  is  quite  clear, 
therefore,  that  the  firm  name,  while  in  every  case  a  valuable 
adjunct  to  the  good  will,  is  not  necessarily  a  part  of  the  good  will 
simply  by  reason  of  the  fact  that  it  is  an  established  firm  name, 
and  in  my  opinion  there  is  no  basis  for  'i  distinction  between  a 
partnership  name  of  a  banking  business  and  a  professional 
partnership  for  the  purposes  of  the  present  question.  Each  is 
equally  distinguishable  from  a  manufacturing  or  trading  partner- 
ship, so  far  as  the  inclusion  or  exclusion  of  the  firm  name  in  or 
from  the  good  wi.l  is  made  to  depend  upon  the  personal  qualities 
of  the  members  of  the  firm.  The  banker,  as  such,  while,  of 
course,  essential  to  trade  and  a  means  of  it,  is  not  a  trader  or 
tradesman.  No  more  so  than  is  the  publisher  of  a  newspaper  or 
magazine,  who  advertises  his  patron's  wares.  His  calling  par- 
takes rather  of  the  characteristics  of  an  employment,  a  profession 
(Banks,  Banking,  2  New  Internat.  Ency.  432;  2  Ency.  Ameri- 
cana) ;  his  relation  to  his  clients  being  one  involving  the  greatest 
trust  and  confidence.  It  is  difficult  to  conceive  of  a  calling  in 
which  individual  qualities  may  be  deemed  to  be  of  greater  im- 
portance in  their  bearing  upon  the  relations  assumed,  and  the 
banker's  personal  probity  and  integrity  are  as  much  an  individual 
characteristic  as  is  the  peculiar  skill  of  the  legal  or  medical  prac- 
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titioner.  In  the  employment  of  the  one  as  much  as  in  the  other 
do  these  personal  attributes  of  the  individual,  and  his  recognized 
possession  of  them,  play  the  most  conspicuous  parts.  These  per- 
sonal qualities  enter  into  the  calling  of  the  banker  no  less  than 
they  do  into  that  of  the  lawyer  or  physician.  As  was  said  by 
the  court  in  Cassidy  v.  Uhlmann,  170  N.  Y.  526;  63  N.  E.  554: 
"In  this  age  of  banks  and  banking  confidence  is  the  cornerstone 
of  the  whole  business  structure."  It  is  impossible  so  to  transfer 
the  individual  attributes  of  the  members  of  a  professional  firm  so 
as  to  invest  the  transferee  with  the  possession  of  them;  hence 
the  name  (the  symbol  of  those  particular  attributes)  cannot,  it 
is  held,  be  sold  as  a  part  of  the  business  which  had  its  depend- 
ence upon  them.  Every  reason  for  the  rule  applies  as  well  to 
the  business  of  a  banking  firm,  and  I  am  bound  to  hold  that  the 
name,  while  it  may  be  the  subject  of  agreement  between  the 
partners,  cannot  and  should  not  be  made  the  subject  of  a  com- 
pulsory sale  to  any  one  who  will  buy.  After  diligent  research,  I 
have  not  been  able  to  find,  nor  have  I  been  referred  by  counsel  to, 
a  single  instance  of  a  compulsory  sale  of  the  good  will  of  a  bank- 
ing firm  inclusive  of  the  name.  The  cases  cited  by  the  learned 
counsel  for  the  plaintiff  do  not  actually  touch  the  question  before 
me.  True,  in  Glen  &  Hall  Mfg.  Co.  v.  Hall,  61  N.  Y.  226;  19 
Am.  Rep.  278,  Commissioner  Dwight  said : 

"It  seems  plain  that  if  a  banking  house  had  acquired  a  name,  such  as 
that  of  Baring  Brothers,  though  there  were  no  partner  of  the  name  of 
Baring,  it  would,  on  general  principles  of  law,  and  independent  of  a 
statute  preventing  the  use  of  fictitious  names,  have  a  property  in  such 
name,  without  reference  to  the  particular  place  where  the  business  was 
carried  on." 

As  a  general  proposition,  the  words  used  would  be  quite  cor- 
rect, as  they  were  in  relation  to  any  matter  before  the  court  in  that 
case,  since  a  firm  would  certainly  have  the  right  to  protect  its  firm 
name  as  against  an  unauthorized  use  by  others.  The  cases  of 
Mellersh  v.  Keen,  28  Beav.  453,  and  Smith  v.  Everett,  27  Beav. 
446,  had  to  do  with  the  regulation  of  matters  between  partners 
by  agreement,  and  had  no  bearing  upon  the  question  of  a  sale  of 


NEW  YORK  ANNOTATED  CASES.  51 

1905]  Read  v.  Mackay  et  al 

the  name  of  a  banking  partnership  in  invitum.  Sections  20  and 
21  of  the  Partnership  Law,  Laws  1897,  pp.  561,  562,  c.  420, 
which  provide  for  the  continuation  of  a  partnership  name  under 
certain  conditions,  certainly  do  not  have  the  effect  of  making 
every  partnership  name  the  subject  of  an  involuntary  sale.  The 
statute  neither  creates  nor  enlarges  any  right  of  property,  and 
does  not  invest  the  parties  to  a  partnership  agreement  with  any 
intangible  rights  of  property  (Hazard  v.  Caswell,  93  N.  Y.  259, 
269;  Caswell  V.  Hazard,  121  N.  Y.  484,  496;  24  N.  E.  707;  31 
St.  Rep.  576;  18  Am.  St.  Rep.  833)  ;  and  there  is  nothing  to  sug- 
gest a  legislative  intent  that  a  firm  name,  which  because  of  the 
character  of  the  firm  is  not  a  part  of  the  good  will,  should  be- 
come so  through  this  enactment.  Its  effect  is  no  more  than  to 
remove  the  penal  consequences  of  the  use  of  a  fictitious  name,  or 
the  names  of  persons  not  actually  members  of  the  firm,  upon 
compliance  with  the  conditions  prescribed.  Vermilye  &  Co.,  the 
business  name  of  this  partnership,  is  the  symbol  used  to  denote 
the  personal  integrity  and  business  qualities  of  the  present  part- 
ners, the  parties  to  this  action,  and  this  symbol  cannot  be  de- 
tached from  the  personnel  of  the  partnership,  and  sold  as  an  asset 
with  the  good  will,  as  I  view  the  case.  There  must  be  imported 
into  the  articles  of  a  partnership,  the  business  of  which  is  de- 
pendent upon  the  personal  attributes  of  the  members  of  the  firm 
and  the  confidence  of  its  patrons  therein,  a  mutual  understanding 
that  with  the  termination  of  the  partnership  the  use  of  the  firm 
name  shall  come  to  an  end,  unless  the  partners  have  otherwise 
expressly  provided,  which  is  not  here  the  case;  the  articles  pro- 
viding merely  for  the  relinquishment  of  all  claim  to  the  firm  name 
by  a  partner  upon  retirement,  and  being  silent  as  to  the  dis- 
position to  be  made  of  the  name  upon  the  expiration  of  the  period 
for  which  the  partnership  was  made  to  endure.  While  my  con- 
clusion is  that  the  plaintiff  cannot  eventually  succeed  upon  his 
prayer  for  a  sale  of  the  firm  name  to  the  highest  bidder,  still  an 
injunction  should  issue  to  prevent  the  defendants'  unauthorized 
use  of  the  name  as  against  the  plaintiff  after  this  partnership 
comes  to  an  end.  The  plaintiff  has  an  interest  in  the  name, 
whether  it  be  that  of  ceasing  its  use  or  continuing  it,  which,  as 
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the  subject  of  an  agreement  between  the  partners,  has  a  value, 
although  it  would  have  no  substance  in  legal  contemplation  for  the 
purposes  of  a  realization  by  public  sale,  and  not  in  accordance 
with  an  agreement  between  all  the  partners.  Thus,  if  the  de- 
fendants were  permitted  to  use  the  name,  notwithstanding  the 
plaintiff's  protest,  they  would  deprive  the  plaintiff  of  his  sub- 
stantial right  to  be  a  party  to  any  agreement  touching  the  con- 
tinued use  of  that  name,  and  enough  is  set  forth  in  the  papers 
before  me  to  justify  the  plaintiff's  apprehension  that  the  defend- 
ants do  contemplate  the  use  of  the  name  "Vermilye  &  Company" 
after  March  31,  1905.  The  fact  that  the  defendants  have  brought 
an  action  for  a  reformation  of  the  partnership  agreement,  for  the 
purposes  of  a.  judicial  determination  that  the  plaintiff  has  no  in- 
terest in  the  name  of  the  firm  at  the  expiration  of  the  present 
partnership,  does  not  affect  the  matter  now  before  me.  It  suffices 
that  the  plaintiff  has  an  apparent  interest  to  protect  at  the  present 
time,  which  interest  may  or  may  not  be  affected  by  the  adjudica- 
tion sought  in  the  action  referred  to.  Certainly  the  action  for  a 
reformation  of  the  agreement  is  not  obviously  predestined  to 
success,  and  as  the  situation  stands  the  plaintiff  should  be  pro- 
tected. 

Motion  for  injunction  granted.  The  question  of  security  may 
be  determined  upon  the  settlement  of  the  order  to  be  entered 
hereon. 

Motion  granted. 
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KEELER  V.  BELL. 


[48  Misc.  427 ;  95  N.  Y,  Supp,  841.] 


{Supreme  Court,  Special  Term,  Schuyler  County.    June  ^  1905.) 


1.  Reference — Referee's  Fees  —Liability. 

Where  a  referee  was  appointed  under  a  stipulation  to  take  testimony, 
and  both  parties  had  the  benefit  of  his  services,  they  were  both  re-, 
sponsible  for  his  fees. 

2.  Same — Employmei^t  bV  Attorneys — Presumption. 

Where  a  referee  was  appointed  by  attorneys  under  a  stipulation, 
such  employment  was  sufficient  to  raise  a  presumption  of  a  contract 
for  the  referee's  services  on  behalf  of  the  parties  to  the  suit. 

• 

Note. — Liability  for  Referee's  Fees. 

a.  Statute. — S3' 

b.  In  general. — 54. 

c.  Attorneys. — 57. 

d.  Enforcement. — ^58. 

e.  Effect  of  failure  to  deliver  or  file  report. — 60. 


a.  Statute. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  issue  of  law,  or 
where  a  reference  is  made  as  prescribed  in  section  one  thousand  and 
fifteen  of  this  act,  the  referee's  report  must  be  either  filed  with  the  clerk, 
or  delivered  to  the  attorney  for  one  of  the  parties,  within  sixty  days 
from  the  time  when  the  cause  or  matter  is  finally  submitted;  otherwise 
either  party  may,  before  it  is  filed  or  delivered,  serve  a  notice,  upon  the 
attorney  for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  the  reference  had 
not  been  directed;  and  the  referee  is  not  entitled  to  any  fees. 

i  1019,  Code  of  Civil  Procedure. 
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3.  Same — Fees — ^Recovery — Necessity  of  Report. 

Where  parties  to  an  action  terminated  the  same  by  a  stipulation, 
and  entered  a  judgment  without  the  knowledge  or  consent  of  the 
referee,  and  the  plaintiff  therein  was  the  prevailing  party,  the  referee's 
cause  of  action  for  fees  could  be  enforced  against  plaintiff,  the  de- 
fendant being  insolvent,  without  the  filing  or  delivery  of  the  referee's 
report. 

4.  Same— Amount  Recoverable. 

A  referee's  recovery  for  fees  should  be  limited  to  the  actual  hear- 
ings before  the  referee,  and  to  such  adjourned  days  as  the  parties  met 
and  further  adjourned,  whether  evidence  was  taken  or  not. 

Action  by  Samuel  C.  Keeler  against  Helena  S.  Bell.    Judgment 
for  plaintiff. 


Owen  Cassidy  and  O,  P.  Hurd,  for  plaintiff. 
Clark  Bell,  Esq.,  for  defendant. 


Liability  for  Referee's  Fees,— continued. 

b.  In  general. 

Each  of  the  parties  to  the  action,  including  those  who  protested  against 
the  ordering  of  a  reference,  is  liable  for  the  fees  of  the  referee  regardless 
of  the  fact  that  the  judgment  entered  upon  his  report  was  reversed  by  the 
Appellate  Division. 

Russell  V.  Lyth,  10  Ann.  Cas.  287;  66  App.  Div.  290;  72  N.  Y.  Supp.  615. 


The  parties  become  liable  for  the  fees  of  the  referee  as  soon  as  the 
report  is  delivered. 

Russell  V.  Lyth,  10  Ann.  Cas.  287;  66  App.  Div.  290;  72  N.  Y.  Supp.  615. 


The  general  rule  is  that  the  prevailing  party  upon  a  reference  must  pay 
the  referee's  fees,  and  recover  it  back  from  the  other  by  a  proper  pro- 
ceeding, and  that  no  process  of  contempt  shall  issue,  where  an  execution 
can  be  used  to  enforce  the  payment. 

Perkins  v.  Taylor,  19  Abb.  Pr.  146. 


i 
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FORBES,  J.  This  is  an  action  to  recover  for  services  per- 
formed as  a  referee  in  an  action  in  the  Supreme  Court.  After 
several  days'  hearing  and  numerous  adjournments,  in  which  there 
was  no  evidence  taken  by  the  referee,  the  attorneys  in  that  action 
terminated  the  case  by  stipulation  for  a  judgment  in  favor  of  the 
plaintiff  in  that  action.  A  judgment  was  entered  against  the  de- 
fendant in  the  action,  together  with  the  costs  and  disbursements 
up  to  the  time  of  the  stipulation.  This  arrangement  was  made 
without  the  knowledge  or  consent  of  the  referee.  In  the  entry 
of  the  judgment  the  referee's  fees  were  inserted  into  the  judg- 
ment as  a  disbursement  in  behalf  of  the  plaintiff  at  $112.  This 
was  done  without  the  knowledge  or  consent  of  the  referee,  the 
plaintiff  in  this  action.  An  execution  was  issued  on  the  judg- 
ment so  entered  against  the  body  of  the  defendant  in  that  action. 
He  was  taken  on  the  execution,  imprisoned,  and  finally  discharged. 
The  evidence  shows  that  the  defendant  was  insolvent,  and  the 
judgment  was  not  collectible.     An  answer  was  served  in  the 

Liability  for  Referee's  Fees, — continued. 

All  parties  to  a  special  proceeding,  including  those  who  objected  to  a 
referee,  are  liable  after  such  appointment  for  the  fees  of  the  referee. 

Bottome  v.  Alberst,  47  Misc.  665 ;  94  N.  Y.  Supp.  348. 

Where  the  accounting  is  compulsory,  the  assignee  in  a  general  assign- 
ment for  creditors,  is  not  liable  for  the  fees  of  a  referee  appointed  to  take 
and  state  his  account. 

Thompson  v.  Rich,  28  Misc.  265;  59  N.  Y.  Supp.  819. 

Where  the  administratrix  of  a  deceased  person  instituted  a  special  pro- 
the  rents  and  profits,  and  the  amount,  if  anything,  due  upon  the  mortgage, 
after  applying  the  rents  and  profits  towards  its  payment,  is  put  into  the 
hands  of  the  referee  to  execute,  b>  the  attorney  for  the  plaintiff,  the  plain- 
tiff becomes  liable  for  the  referee's  fees. 

Judson  V.  Gray,  17  Abb.  Pr.  289. 

Where  the  administratrix  of  a  deceased  person  instituted  a  special  pro- 
ceeding against  an  attorney  to  recover  certain  papers  alleged  to  belong  to 
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present  action,  and  upon  the  trial  the  defendafit  claims  that  she 
is  not  liable  for  the  referee's  fees,  because  no  report  was  ever 
made  or  filed;  and,  secondly,  that  unless  those  disbursements 
were  collectible  from  the  defendant  in  the  first  action,  the  ref- 
eree's fees  cannot  be  collected.  This  raises  the  question  of  the 
rights  of  the  parties  in  the  enforcement  of  a  claim  on  the  part  of 
the  referee  for  services.  The  reference  was  entered  into  by  stipu- 
lation between  the  attorneys  in  the  first  action.  Evidence  was 
taken  at  Dundee  several  days,  the  parties  being  present  and  con- 
senting thereto. 

The  authorities  seem  to  sustain  the  proposition  that  each  of  the 
narties  to  the  stipulation,  having  the  benefit  of  the  services  per- 
'"ormed  by  the  referee,  is  responsible.  Russell  v.  Lyth,  lo  Ann.- 
Cas.  287;  66  App.  Div.  290;  72  N.  Y.  Supp.  615.  The  defendant 
in  the  first  action  being  insolvent,  the  plaintiff  in  the  present  action 
seeks  to  enforce  the  collection  of  his  claim  alone  against  the 
plaintiff  in  the  first  action.    I  am  inclined  to  think  that  the  plain- 

LiABiLiTY  FOR  Referee's  Fees,— continued. 

the  estate,  and  the  committee  of  an  incompetent  claiming  to  be  interested 
in  the  estate  appeared  on  a  motion  for  the  appointment  of  a  referee,  drew 
t'l  order  for  the  appointment  of  such  referee,  took  part  in  the  reference, 
c.c,  such  committee  was  held  liable  for  fees  of  the  referee. 

Bottome  v.  Alberst,  47  Misc.  665 ;  94  N.  Y.  Supp.  348. 

Where  a  referee  was  appointed  to  take  the  account  of  a  copartnership, 
ai.d  made  his  report,  but  he  was  ordered  to  report  additional  matters,  and 
therepfter  the  parties  did  not  appear  before  him,  it  was  held  that  the 
plaintiff  was  liable  for  his  fees. 

Standfast  v.  Crotty,  I'j  ft.  Rep.  (i-;2\  13  N.  Y.  Supp.  584. 

A  referee  appointed  to  take  and  state  the  accounts  of  a  general  assignee, 
who  is  compelled  to  account,  may  recover,  for  all  his  services  up  to  the 
time  of  filing  his  report,  of  the  creditors  who  were  active  in  the  pro- 
ceedings and  of  the  bondsman  of  the  assignee  who  voluntarily  took  part 
in  them  for  his  own  protection 

Thompson  v.  Rich,  28  Misc.  265 ;  59  N.  Y.  Supp.  819. 
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tiff's  position  is  the  correct  one.  The  employment  by  the  attor- 
neys under  a  sipulation  is  sufficient  to  raise  the  presumption  of  a 
contract  for  the  services.  It  was  held  in  Hinman  v.  Hapgood, 
I  Den.  188;  43  Am.  Dec.  663,  that  "an  arbitrator  may  recover 
compensation  for  his  services  without  proving  an  express  promise 
to  pay.  Where  the  submission  is  to  several  arbitrators,  each  may 
maintain  a  separate  action  for  his  compensation."  The  same  doc- 
trine was  held  in  Nealis  v.  Meyer,  21  Misc.  344;  47  N.  Y.  Supp. 
156,  where  a  client  directs  his  attorneys  to  appeal,  and  they  em- 
ploy a  printer  to  print  the  case  and  points,  the  client  is  liable  to 
the  printer,  while  the  attorneys  are  not,  unless  they  have  pledged 
their  personal  credit.  Tyrrel  v.  Hammerstein,  8  Ann.  Cas.  432 ; 
33  Misc.  505;  67  N.  Y.  Supp.  717;  Brown  v.  Travelers'  L.  & 
Acci.  Ins.  Co.,  21  App.  Div.  42;  47  N.  Y.  Supp.  253;  Packard  v. 
Stephani,  85  Hun,  197;  66  St.  Rep.  500;  32  N.  Y.  Supp.  1016; 
Morrow  v.  McMahon,  71  App.  Div.  171;  75  N.  Y.  Supp.  534; 
Bonynge  v.  Field,  81  N.  Y.  159;  Consolidated  Fruit  Jar  Co.  v. 


Liability  for  Referee's  Fees, — continued. 

^ ^ • 

A  referee  is  entitled  to  insist  that  his  fees  shall  be  paid  as  a  condition 
of  the  delivery  of  his  report,  but  an  implied  condition  attaches  to  such 
payment  that  the  fees  shall  be  adjusted  at  the  time  of  the  taxation  of 
costs,  and  that  any  excess  of  what  the  court  shall  then  deem  a  proper 
allowance  will  be  returned  by  the  referee  to  the  party  who  has  paid  the 
fees. 

Duhrkop  v.  White,  4  Ann.  Cas.  47 ;  13  App.  Div.  293 ;  43  N.  Y.  Supp.  190. 

Where  a  party  at  the  commencement  of  a  reference  stipulates  with  the 
opposite  party  to  pay  half  the  referee's  fees,  such  stipulation  will  be 
enforced. 

Brick  v.  Fowler,  61  How.  Pr.  153. 

c.  Attorneys. 

An  atttomey  for  one  of  the  parties  is  not  liable  for  the  fees  of  a 
referee. 

Howell  v.  Kinney,  i  How.  Pr.  105. 
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Wisner,  103  App.  Div.  453 ;  93  N.  Y.  Supp.  128. 

The  Code  rule  undoubtedly  is  that  the  making,  delivery,  or 
filing  of  a  referee's  report  is  a  condition  precedent  to  his  right 
to  recover ;  but  this  is  only  so  where  the  case  has  been  submitted 
to  the  referee,  and  the  time  limit  in  which  to  decide  the  case  has 
expired.  Code  Civ.  Proc.  §  1019;  Little  v.  Lynch,  99  N.  Y.  112; 
I  N.  E.  312 ;  Duhrkop  v.  White,  4  Ann.  Cas.  47 ;  13  App.  Div.  293 ; 
43  N.  Y.  Supp.  190.  Where  the  parties  themselves  terminate 
the  action  by  stipulation,  and  enter  a  judgment  without  the  knowl- 
edge or  consent  of  the  referee,  and  the  plaintiff  is  the  prevailing 
party,  the  cause  of  action  can  then  be  enforced  against  him  with- 
out the  filing  or  delivery  of  the  referee's  report.  Clark  v.  New 
York,  4  N.  Y.  338;  52  Am.  Dec.  379.  The  same  principle  is 
held  in  Thomas  v.  Stewart,  132  N.  Y.  580;  43  St.  Rep.  881 ;  30 
N.  E.  577;  MacKnight  Flintic  Stone  Co.  v.  New  York,  160 
N.  Y.  72 ;  54  N.  E.  661 ;  Vandegrift  v.  Cowles  En.  Co.  161  N.  Y. 
435  J  55  N.  E.  941 ;  48  L.  R.  A.  685 ;  O'Dwyer  v.  Smith,  38  Misc. 


Liability  for  Referee's  Fees, — continued. 


Where  the  doubtful  responsibility  of  the  client  is  discussed,  and  the 
personal  obligation  of  the  attorney  for  referee's  fees,  is  given  and 
acccepted,  he  is  liable  for  their  payment. 

Dinkel  v.  Wehle,  11  Abb.  N.  C.  124. 

d.  Enforcement. 

The  court  has  no  power  to  enforce  payment  of  referee's  fees  by  con- 
tempt proceedings. 

Fischer  v.  Raab,  81  N.  Y.  235. 

The  referee  is  not  an  employee  of  the  court,  and  the  court  has  no 
responsibility  in  his  payment. 

Attorney  Gen.  v.  Continental  L.  Ins.  Co.,  27  Hun,  524. 

Referees  are  not  bound  to  serve,  but  act  voluntarily,  and  their  rights 
are  to  be  enforced  according  to  the  principles  of  the  law  of  contracts. 

Geib  v.  Topping,  83  N.  Y.  46.     . 
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136;  jy  N.  Y.  Supp.  88;  Day  v.  Eisele,  76  App.  Div.  304;  78 
N.  Y.  Supp.  396.  The  amount  of  the  recovery  must  be  limited  to 
the  actual  hearings  before  the  referee,  and  to  such  adjourned 
days  at  which  time  the  parties  met  and  further  adjourned, 
whether  evidence  is  taken  or  not.  Brush  v.  Kelsey,  47  App.  Div. 
270;  62  N.  Y.  Supp.  214;  Mead  v.  Tuckerman,  105  N.  Y.  557; 
12N.  E.  64 ;  8  St.  Rep.  182 ;  26  Week.  Dig.  466. 

The  stipulation  by  the  plaintiff's  attorney  of  the  amount  of  the 
referee's  fees  and  the  entering  in  his  bill  of  costs  and  disburse- 
ments for  $112  may  be  assumed  as  at  least  the  value  of  the 
services  actually  performed;  and  for  the  purposes  of  this  action 
the  value  of  the  services  is  fixed  at  that  amount,  together  with  $2 
a  day  for  expenses  while  at  Dundee  (seven  days),  making  $14 
expenses,  amounting,  in  all,  to  $126,  with  interest  on  that  sum 
from  the  date  of  the  entry  of  the  original  judgment  on  the  2d 
day  of  May,  1901 ;  and  judgment  is  ordered  accordingly. 

LiABiUTY  FOR  Referee's  Fees,— Continued. 

A  referee  may  by  a  common-law  action  recover  compensation  for  his 
services  without  proving  an  express  promise  to  pay,  for  the  obligation  to 
compensate  is  implied  from  the  beneficial  nature  of  the  services,  aided  by 
the  attendance  of  the  parties,  from  which  their  consent  sufficiently  appears. 

Nealis  v.  Meyer,  21-  Misc.  344 ;  47  N.  Y.  Supp.  156. 


A  referee  may  maintain  an  action  against  the  parties  to  recover  his  fees 
but  can  only  recover  the  statutory  compensation  for  the  time  necessarily 
spent  in  the  business  of  the  reference,  and  the  defendant  is  entitled  to 
show  that  a  portion  of  the  time  charged  for  was  unnecessary. 

Goldzier  v.  Rosebault,  84  N.  Y.  Supp.  24a 


An  agreement  by  a  referee  with  one  of  the  parties,  on  receiving  part  of 
his  fees,  that  his  report  shall  be  used  for  the  purpose  of  entering  judg- 
ment thereon,  and  that  the  balance  of  his  fees  shall  be  a  lien  upon  the 
recovery  in  the  action,  may  be  enforced  by  action. 

Birdseye  v.  Goddard,  17  Week.  Dig.  228. 
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Liability  for  Referee's  Fees,— continued. 


A  referee  in  supplementary  proceedings  may  recover  his  legal  fees, 
where  the  judgment  is  paid,  pending  the  proceedings,  and  the  reference 
thereby  terminated 


Riddle  v.  Cram,  62  How.  Pr.  493. 


The  supreme  court  has  no  power  to  grant  an  order,  on  application  of 
the  referee  in  an  action,  requiring  the  plaintiff  to  pay  the  referee's  fees 
and  take  up  the  report. 

Geib  V.  Topping,  83  N.  Y.  46. 

The  court  has  no  power  to  order  a  party  to  take  up  and  file  a  referee's 
report  before  the  expiration  of  the  sixty  days,  «ind  thus  deprive  him  of 
his  right  to  terminate  the  reference  without  being  liable  for  costs  and 
referee's  fees,  in  the  event  that  the  referee  did  not  file  the  report  within 
sixty  days. 

Morrow  v.  McMahon,  71  App.  Div.  171;  75  N.  Y.  Supp.  534. 


The  supreme  court  has  power  in  the  first  instance  to  order  the  fees  of 
a  referee,  appointed  to  take  proofs  and  report  as  to  the  claims  of  a  re- 
ceiver of  an  insolvent  insurance  company  for  compensation  and  expenses, 
to  be  paid  directly  out  of  the  fund. 

Attorney-General  v.  Continental  L.  Ins.  Co.,  93  N.  Y.  45. 


e.  Effect  of  failure  to  deliver  or  Hie  report. 


In  an  action  by  a  referee  to  recover  his  fees,  the  fact  that  he  did  not 
deliver  or  file  his  report  within  sixty  days  from  the  time  when  the  cause 
was  finally  submitted  to  him,  is  not  material  where  there  is  no  proof  that 
either  party  had,  because  of  such  failure  to  file  or  deliver  his  report, 
elected  to  terminate  the  reference. 

Nealis  v.  Meyer,  21  Misc.  344;  47  N.  Y.  Supp.  156. 


It  is  only  where  one  of  the  parties  elects  to  terminate  the  reference,  or 
where  the  services  become  valueless  by  reason  of  some  culpable  neglect 
of  the  referee  that  he  forfeits  or  loses  his  fees. 

Nealis  v.  Meyer,  21  Misc.  344;  47  N.  Y.  Supp.  156. 
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Liability  for  Referee's  Fees, — continued. 


To  prevent  the  termination  of  a  reference  by  notice  and  consequent  loss 

of  fees  by  a  referee,  as  prescribed  in  section  1019  of  the  Code  of  Civil 

Procedure,  the  report  must  be  actually  delivered  to  the  attorney  of  one  of 

the  parties,  or  filed  with  the  clerk  "within  sixty  days"  from  the  time  the 

cause  was  finally  submitted. 

Little  v.  Ljmch,  99  N.  Y.  112;  i  N.  E.  312. 


An  offer  by  a  referee  to  deliver  his  report  to  the  successful  party,  on 
payment  of  his  fees,  within  the  time  limited,  is  not  equivalent  to  a  delivery. 

Little  V.  Lynch,  99  N.  Y.  112;  i  N.  E.  312. 


A  delivery  of  the  referee's  report  to  the  attorney  for  one  of  the  parties 
"on  the  assurance  that  the  same  should  not  be  filed  until  the  referee's 
fees  were  paid"  was  held  not  to  be  a  sufficient  delivery  under  section  1019, 
to  prevent  a  termination  of  the  reference. 

Douglas  V.  Smith,  65  Hun,  11;  47  St.  Rep.  54;  19  N.  Y.  Supp.  630. 


Where  a  reference  is  terminated  by  reason  of  the  referee's  failure  to 
file  or  deliver  his  report  within  sixty  days,  the  referee  forfeits  his  right  to 
avail  himself  of  a  stipulation  that  his  fees  would  be  paid  as  the  reference 
progressed,  entered  into  at  the  commencement  of  the  reference. 

Bishop  V.  Bishop,  30  Abb.  N.  C.  296;  24  N.  Y.  Supp.  888. 
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NATIONAL   CONTRACTING   CO.   v.    HUDSON    RIVER 

WATER  POWER  CO. 

[47  Misc.  687;  94  A^.  V'  Supp,  628.] 

(.Supreme  Court,  Special  Term,  New  York  County.    June,  1905.) 

I.  Appeal — Security — ^Limitation. 

Code  Civ.  Proc.  §  13 12,  provides  that  where  an  appeal  is  taken  the 
court  may  make  an  order  dispensing  with  or  limiting  the  security  re- 
quired to  stay  the  execution  of  the  judgment,  and  that  where  the  ap- 
pellant is  an  executor  or  administrator,  or  acting  in  another's  right, 
the  security  may  be  dispensed  with  or  limited,  and  that  the  aggregate 
sum  in  which  one  or  more  undertakings  are  required  to  be  given  may 
be  limited  to  not  less  than  $50,000,  where  it  would  otherwise  exceed 
that  sum.  Held,  that  in  the  discretion  of  the  court  a  motion  for  an 
order  limiting  the  amount  of  security  to  stay  the  execution  of  the 
judgment  may  be  granted,  though  appellant  does  not  act  in  another's 
right. 

Note.— Limitation  of  Security  on  Appeal. 

Where  an  appeal  is  taken,  as  prescribed  in  title  second  (Appeal  to  the 
Court  of  Appeals)  or  fourth  (Appeal  to  the  Appellate  Division),  the  court, 
in  or  from  which  the  appeal  is  taken;  or,  where  an  appeal  is  taken  as 
prescribed  in  title  third  (Appeal  to  the  Supreme  Court  from  an  Inferior 
Court)  or  fifth  (Appeal  from  a  Determination  in  a  Special  Proceeding), 
the  court,  to  which  the  appeal  is  taken;  may,  in  its  discretion,  make  an 
order,  upon  notice  to  the  respondent,  dispensing  with  or  limiting  the 
security,  required  to  stay  the  execution  of  the  judgment  or  order  appealed 
from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee,  or  other 
person  acting  in  another's  right,  the  security  may  be  dispensed  with  or 
limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings  are  required 
to  be  given,  may  be  limited  to  not  less  than  fifty  thousand  dollars,  where 
it  would  otherwise  exceed  that  sum. 

§  13 12,  Code  of  Civil  Procedure. 
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2.  Same— Jurisdiction  to  Grant  Motion. 

The  fact  .that  a  motion  to  limit  the  security  had  been  made  before 
an  appeal,  and  denied,  and  no  leave  to  renew  obtained,  was  no  ground 
why  the  motion  could  not  be  made  on  appeal. 


Action  by  the  National  Contracting  Company  against  the  Hud- 
son River  Water  Power  Company.  Motion  by  defendant,  under 
Code  Civ.  Proc.  §  1312,  to  limit  the  amount  of  security  to  stay 
the  execution  of  the  judgment.    Motion  granted. 


Kellogg  &  Rose  (Laflin  Kellogg,  of  counsel)  y  for  plaintiff. 


Richard  L.  Hand  (William  N.  Cohen,  of  counsel),  for  de- 
fendant. 


LiicrrATioN  of  Security  on  Appeal, — continued. 

Where  there  is  a  dispute  as  to  the  character  of  the  judgment,  a  motion 
for  an  order  dispensing  with  the  security  required  on  appeal  to  the  court 
of  appeals  from  the  general  term  should  be  made  to  the  general  term  and 
not  at  special  term,  though  it  is  the  same  court. 

Matter  of  Blair,  67  St  Rep.  288;  33  N.  Y.  Supp.  440;  24  Civ.  Pro.  304. 

Such  an  application  may  not  be  made  in  the  court  of  appeals. 
Hills  V.  Peekskill  Savings  Bank,  95  N.  Y.  675. 

A  statement  of  a  want  of  assets  sufficient  to  pay  the  judgment  would 
no  doubt,  be  regarded  as  a  good  reason  why  the  security  on  an  appeal  by 
an  executor  should  be  limited,  at  least  to  the  amount  of  assets  disclosed 
applicable  to  the  payment  of  the  judgment  appealed  from. 

Mills  V.  Forbes,  12  How.  Pr.  466. 

But  after  an  unsuccessful  appeal,  the  fact  that  upon  such  a  statement 
the  security  might  have  been  limited  or  dispensed  with  is  no  defense  to  an 
action  upon  the  undertaking  actually  given. 

Yates  v.  Burch,  87  N.  Y.  409. 
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GiEGERicii,  J.  The  plaintiff,  after  a  trial  before  a  referee,  re- 
covered judgment  against  the  defendant  for  $554,680.43,  from 
which  the  latter  has  appealed,  and  now  moves,  under  section  13 12 
of  the  Code  of  Civil  Procedure,  for  an  order  limiting  the  security 
required  to  stay  the  execution  of  the  judgment  pending  the  appeal 
to  the  sum  of  $50,000,  and  staying  execution  until  security  in  such 
limited  amount  may  be  given.  The  section  upon  which  the  de- 
fendant relies  in  making  the  motion  is  as  follows : 

"Sec.  1312.  Where  an  appeal  is  taken,  as  prescribed  In  title  second  or 
fourth  of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken,  or 
where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth  of  this  chap- 
ter, the  court,  to  which  the  appeal  is  taken,  may,  in  its  discretion,  make  an 
order  upon  notice  to  the  respondent,  dispensing  with  or  limiting  the  secur- 
ity required  to  stay  the  execution  of  the  judgment  or  order  appealed  from 
as  follows:  (i)  Where  the  appellant  is  an  executor,  administrator^ 
trustee  or  other  person  acting  in  another's  right,  the  security  may  be  dis- 
pensed with  or  limited  in  the  discretion  of  the  court.  (2)  The  aggregate 
sum  in  which  one  or  more  undertakings  are  required  to  be  given  may  be 
limited  to  not  less  than  fifty  thousand  dollars,  where  it  would  otherwise 
exceed  that  sum." 


Limitation  of  Security  on  Appeal, — continued. 

The  committee  of  a  lunatic,  in  bringing  an  appeal  from  a  judgment  for 
an  accounting  recovered  against  him  individually  and  as  committee  by 
the  ancillary  administrator  of  the  lunatic,  is  not  acting  in  another's  right 
within  the  meaning  of  this  section. 

Butler  v.  Jarvis,  117  N.  Y.  115;  26  St.  Rep.  841;  22  N.  E.  561. 

A  bond  was  executed  to  plaintiff,  in  consideration  of  his  refraining  from 
applying  for  a  receivership  in  a  pending  action  by  him,  conditioned  for 
the  payment  of  any  judgment  ultimately  recovered  by  him  within  thirty 
days  after  its  entry,  or,  if  an  appeal  were  taken  and  an  undertaking  given 
as  required  by  law,  after  termination  thereof.  Upon  appeal  defendant 
obtained,  against  plaintiff's  opposition,  a  limitation  of  the  requisite  secur- 
ity. The  judgment  was  ultimately  affirmed  and  plaintiff  collected  th:^ 
amount  of  the  undertaking  given  on  appeal.  In  an  action  on  the  bond  to 
recover  the  unpaid  balance  of  the  judgment,  it  was  held  that  the  limita- 
tion of  the  security  on  the  appeal  did  not  relieve  the  surety  on  the  boni 
from  his  liability. 

Sanger  v.  Miner,  54  App.  Div.  54;  C6  N.  Y.  Supp.  282. 
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The  first  question  is  whether  this  section  applies  only  to  a  case 
where  the  appellant  is  an  executor,  administrator,  trustee,  or 
other  person  acting  in  another's  right,  or  whether  the  two  sub- 
divisions of  the  section  contemplate  two  entirely  different  classes 
of  cases ;  the  first  subdivision,  which  authorizes  the  court  to  dis- 
pense altogether  with  security,  applying  in  this  view  only  to  ap- 
pellants acting  in  a  representative  capacity,  while  the  second  sub- 
division, which  authorizes  only  a  modification  of  the  security, 
applies  to  all  cases,  irrespective  of  the  capacity  of  the  appellant, 
where  a  proper  case  is  made  out  appealing  to  the  discretion  con- 
ferred upon  the  court  by  that  subdivision.  On  behalf  of  the 
plaintiff  it  is  argued  that  the  Court  of  Appeals,  in  Butler  v.  Jarvis, 
117  N.  Y.  115;  26  St.  Rep.  841;  22  N.  E.  561,  construed  this 
section  adversely  to  the  defendant's  claim.  In  that  case,  after 
quoting  the  section  in  question,  the  court  observed,  at  page  117 
of  1 17  N.  Y.,  page  562  of  22  N.  E. : 

"The  defendant  plainly  does  not  bring  himself  within  this  section.  In 
defending  the  action  and  bringing  the  appeal  he  is  not  acting  'in  another's 
right.'  *  *  *  The  judgment  appealed  from  is  against  him  individually 
and  as  committee,  and  he  is  bound  in  his  own  right  to  the  extent  of  his 
property  or  ability  to  pay  it.  To  bring  himself  within  this  section,  he 
should  have  shown  that  he  was  defending  the  rights  of  the  lunatic  or  his 
representatives,  and  that  he  was  acting  in  their  right  and  not  in  his  own." 

This  language  might  seem,  at  first  glance,  to  hold  that  neither 
subdivision  of  the  section  applies  to  appellants  other  than  those 
acting  in  a  representative  capacity,  but  an  examination  of  the 
facts  in  the  case  shows  that  an  attempt  was  there  made  to  bring 
the  appellant  within  subdivision  i,  and  that  the  order  made  had 
dispensed  with  security.  In  my  opinion,  the  effect  of  that  de- 
cision is  accurately  expressed  in  the  official  headnote,  which  is  as 
follows : 

"To  bring  himself  within  the  provision  of  the  Code  of  Civil  Procedure 
(section  1312)  authorizing  an  appellate  court  in  its  discretion  to  dispense 
with  the  security  required  to  stay  execution  upon  a  judgment  appealed 
from  where  the  appellant  is  an  executor,  administrator,  trustee,  or  other 
person  acting  in  another's  right,  'the  appellant  must  show  that  he  is  de- 
fending such  right'" 
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There  are  good  reasons  manifest  why  the  Legislature  should 
have  intended  to  make  a  distinction  between  two  classes  of  ap- 
pellants, allowing  the  court  to  dispense  altogether  with  security 
in  the  one  case  and  restricting  its  discretion  in  the  other  case  to 
reducing  the  security  to  a  minimum  amount  in  instances  where 
it  would  "otherwise"  (that  is  to  say,  under  the  usual  rule  as  to 
security)  exceed  that  sum.  Cases  might  easily  arise  where  a  rep- 
resentative would  be  unwilling  or  unable  to  furnish  any  security 
necessary  to  effect  a  stay  of  execution  of  the  judgment,  but 
where,  nevertheless,  justice  might  require  that  such  a  stay  be 
granted  pending  an  appeal.  On  the  other  hand,  while  a  case 
could  hardly  arise  in  which  an  appellant  acting  in  his  own  right 
would  not  be  able  to  furnish  a  certain  amount  of  security,  it 
might  easily  result,  where  the  judgment  was  one  of  great  size, 
that  there  would  be  an  inability  to  give  the  full  and  ordinary 
amount  of  security.  It  should  further  be  observed  that  unless 
the  Legislature  had  the  intention  of  providing  for  two  separate 
classes  in  the  two  subdivisions,  and  not  a  single  class,  namely,  ap- 
pellants acting  in  a  representative  capacity,  it  is  difficult  to  see 
why,  after  conferring  upon  the  courts  plenary  discretion  in  the 
first  subdivision  to  either  limit  or  dispense  entirely  with  security, 
it  should,  in  the  second  subdivision,  impose  restrictions  upon  such 
discretion  in  limiting  the  security,  leaving  it  still  unrestricted  in 
the  matter  of  dispensing  with  security.  My  conclusion  is,  there- 
fore, that  the  court  has  jurisdiction  to  entertain  this  motion  in  its 
discretion.  A  preliminary  objection  is  made  that  this  same  mo- 
tion has  been  previously  denied  by  another  judge,  and  that  no 
leave  to  renew  has  been  obtained.  It  is  undisputed,  however,  that 
that  motion  was  made  before  the  appeal  was  taken,  and  conse- 
quently the  case  was  obviously  not  within  the  section  relied  upon, 
which  begins  with  the  words  "Where  an  appeal  is  taken."  There 
is  nothing  in  the  memorandum  handed  down  on  the  former  ap- 
plication, nor  in  the  order  itself,  to  show  that  the  judge  making 
that  decision  intended  or  needed  to  hold  anything  more  than  that 
an  appeal  must  be  taken  before  the  moving  party  could  in  any 
way  invoke  the  section. 
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Coming  now  to  the  merits  of  the  motion,  I  am  of  the  opinion 
that  a  proper  case  is  made  out  for  the  exercise  of  the  power  con- 
ferred by  subdivision  2,  above  quoted.  The  defendant's  plant,  its 
power  house  and  its  dam  across  the  Hudson  river,  are  situated 
within  this  state,  and  are  already  subject  to  the  lien  of  the  judg- 
ment; and  it  does  not  appear  that  there  is  any  other  property 
which  could  be  reached  in  any  event.  There  is  a  dispute  as  to  the 
financial  condition  of  the  defendant,  it  being  claimed  on  the  one 
hand  that  it  is  insolvent,  and  on  the  other  hand  that  the  bank- 
ruptcy proceedings  which  have  been  instituted  against  it  were 
brought  by  the  plaintiff  in  an  attempt  to  enforce  payment  of  this 
enormous  judgment  without  an  opportunity  to  appeal  being  af- 
forded. *  There  are  some  circumstances  shown  which  indicate 
great  zeal  on  the  part  of  the  plaintiff  to  throw  the  defendant  into 
bankruptcy,  but  I  do  not  undertake  on  this  motion  to  determine 
this  question,  or  what  may  be  the  significance  and  motive  of  the 
course  taken  by  the  plaintiff  in  the  bankruptcy  proceedings.  Upon 
the  whole  case  I  am  of  the  opinion  that  some  reduction  should  be 
made  in  the  amount  of  security  required,  but  do  not  think  it 
should  be  so  small  an  amount  as  the  defendant  seeks,  namely, 
$50,000.  If  security  for  $200,000  of  the  judgment  is  required, 
necessitating  a  bond  in  the  penal  sum  of  double  that  amount.  It 
will,  on  the  one  hand,  in  all  probability,  more  than  compensate 
the  plaintiff  for  any  loss  due  to  delay  in  being  allowed  to  take 
steps  for  the  collection  of  the  judgment,  if  it  is  finally  affirmed, 
and,  on  the  other  hand,  will  materially  relieve  the  difficulties 
under  which  the  defendant  labors,  and  place  more  easily  within 
its  reach  the  obtaining  of  security  necessary  to  stay  execution 
pending  the  appeal.  This  relief  is  granted  on  the  express  con- 
dition that  there  shall  be  no  application  to  suspend  the  lien  of  the 
judgment  upon  the  defendant's  real  estate. 

Motion  granted  as  indicated,  with  $10  costs  to  abide  the  event. 
Settle  order  on  notice. 
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WALLACH  V;  MANHATTAN  RY.  CO.  et  al. 


[105  App.  Div.  422;  9A  N,  y.  Supp.  574.] 


(Supreme  Court,  Appellate  Division,  First  Department,  June  16,  1905.) 


1.  Death  of  Witness — ^Testimony  on  Former  Trial — Competency. 

Where  an  expert  who  testified  on  a  former  trial  of  a  cause  died 
before  a  subsequent  trial,  and  his  testimony  on  the  former  trial  was 
given  without  objection  on  the  ground  that  he  was  not  shown  to  be 
qualified,  an  objection  on  that  ground  taken  at  the  subsequent  trial 
was  unavailing. 

2.  Same — ^Expert— Statute — Construction. 

Code  Civ.  Proc.  §  830,  authorizing  the  reading  of  testimony  on  a  new 
trial  of  a  witness  on  a  former  trial  of  an  action  who  has  since  died,  is 
applicable  to  the  testimony  of  an  expert. 

Note. — Use  of  Testimony  of  Deceased  or  Incompetent  Witness. 

a.  Code  provisions. —68. 

b.  In  general.— 6g. 

c.  Common-law  rule. — 74. 

d.  Authentication  of  ehidence. — 74. 

e.  Where  privity  of  parties  or  interest  exists. — 75. 

f.  When  taken  under  stipulation. — 76. 

g.  When  party  rendered  incompetent  by  death  of  adversary. — 76. 
h.  Proof  of  death  of  witness. — yy. 

i.  In  criminal  actions. — yy. 


a.  Code  provisions. 

Where  a  party  or  witness  has  died  or  become  insane  since  the  trial  of 
an  action,  or  the  hearing  upon  the  merits  of  a  special  proceeding,  the 
testimony  of  the  decedent  or  insane  person,  or  of  any  person  that  is 
rendered  incompetent  by  the  provisions  of  the  last  section,  taken  or  read 
in  evidence  at  the  former  trial  or  hearing,  may  be  given  or  read  in  evi- 
dence at  a  new  trial  or  hearing,  or  upon  any  subsequent  trial  or  hearing 
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3.  Same. 

Under  Code  Civ.  Proc.  §  830,  the  court  has  no  discretion  to  refuse 
to  permit  a  party  to  read  the  testimony  of  a  deceased  witness. 


Same— Waiver  of  Exception. 

Notwithstanding  the  practice  of  the  trial  court  to  permit  no  more 
than  one  expert  on  a  side,  a  party  who  is  denied  the  right,  under  Code 
Civ.  Proc.  §  850,  to  read  the  testimony  of  a  deceased  expert,  does  not 
waive  his  exception  to  the  denial  of  such  right  by  calling  another 
expert. 


Appeal  from  Special  Term,  New  York  County. 

Action  by  Karl  >M.  Wallach  against  the  Manhattan  Railway 
Company  and  another.  From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.    Reversed, 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Philip  Carpenter,  for  appellant. 

Use  op  Testimony  of  Deceased  or  Incompetent  Witness,— continued. 

of  the  same  subject  matter  in  an  action  or  special  proceeding  between  the 
same  parties  who  were  parties  to  such  former  trial  or  hearing  or  their 
legal  representatives,  by  either  party  to  such  new  trial  or  hearing  or  to 
such  subsequent  action  or  special  proceeding,  subject  to  any  other  legal 
objection  to  the  competency  of  the 'witness,  or  to  any  legal  objection  to  his 
testimony  or  any  question  put  to  him.  The  original  stenographic  notes 
of  such  testimony  taken  by  a  stenographer,  who  has  since  died  or  become 
incompetent,  may  be  so  read  in  evidence  by  any  person  whose  competency 
to  read  the  same  accurately  is  established  to  the  satisfaction  of  the  court, 
or  officer,  presiding  at  the  trial  of  such  action  or  special  proceeding. 

S  830  Code  of  Civil  Procedure. 

b.  In  general. 

Section  830  of  the  Code  is  remedial  and  should  be  liberally  construed. 
Morehouse  v.  Morehouse,  41  Hun,  146. 
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Arthur  P.  Townsend,  for  respondents. 


Laughlin,  J.  This  is  an  action  by  the  owner  of  premises  situ- 
ated on  the  westerly  side  of  Second  avenue,  between  Ninety-Sixth 
and  Ninety-Seventh  streets,  known  as  Nos.  1873,  1875,  and  1877, 
to  enjoin  the  operation  of  the  elevated  railroad  in  Second  avenue, 
and  for  damages  to  the  plaintiff's  easements  of  light,  air,  and  ac- 
cess. There  was  a  former  trial  of  the  action  in  the  Court  of 
Common  Pleas,  upon  which  a  judgment  in  favor  of  th^  plaintiff 
was  entered  upon  a  decision  awarding  him  $4,370.  Upon  appeal 
the  judgment  was  reversed  by  the  General  Term  of  the  Common 
Pleas,  and  a  new  trial  was  granted.  Wallach  v.  Manhattan  Ry. 
Co.,  40  St.  Rep.  669 ;  16  N.  Y.  Supp.  156.  Upon  the  former  trial 
one  George  B.  Curtis,  a  real  estate  broker,  g^ve  material  evidence 
in  favor  of  the  plaintiff.  Prior  to  the  last  trial  he  died.  After 
proving  his  death,  coun«5el  for  the  r>l?>?nt^'ff  nt-o'^p^Hpfl  to  read  his 
testimony  given  on  a  former  trial.  The  preKminary  testimony 
tending  to  show  his  qualifications  as  an  expert,  and  that  he  had 

Use  of  Testimony  of  Deceased  or  Incompetent  Witness, — continued. 

The  fundamental  ground  upon  which  evidence  given  by  a  witness,  who 
afterwards  dies,  may  be  read  in  evddence  upon  a  subsequent  trial,  is  that 
it  was  taken  in  an  action  or  proceeding  where  the  parties  against  whom  it 
is  offered  or  their  privies  have  had  both  the  right  and  the  opportunity  to 
cross-examine  the  witness  as  to  the  statement  oflFered. 

Young  V.  Valentine,  177  N.  Y.  347;  69  N.  E.  643. 

Taft  v.  Little,  178  N.  Y.  127. 

The  provisions  of  section  830  of  the  Code  do  not  apply  where  every- 
thing done  in  the  prior  action  or  special  proceeding  was  utterly  void  be- 
cause of  lack  of  jurisdiction  in  the  court,  and  where  the  objection  of  want 
of  jurisdiction  was  raised  in  such  prior  action  or  special  proceeding. 

Deering  v.  Schreyer,  88  App.  Div.  457;  85  N.  Y.  Supp.  275. 

It  is  immaterial  to  the  admission  of  the  evidence  whether  the  party 
actually  cross-examined  or  did  not  cross-examine,  if  he  were  bound  so 
to  do. 

Bradley  v.  Mirick,  gi  N.  Y.  293. 

Deering  v.  Schreyer,  88  App.  Div.  457 ;  85  N.  Y.  Supp.  275. 


NEW  YORK  ANNOTATED  CASES.  71 

1905]  Wallach  v.  Manhattan  Ry.  Co.  et  al. 

examined  the  premises  and  was  familiar  therewith,  was  read  from 
the  record  of  the  former  trial,  and  then  counsel  for  the  plaintiff 
reaa  therefrom  the  following  question  propounded  to  him,  to 
wit:  "Will  you  state  what  is  the  present  value  of  these  houses 
in  their  present  condition,  with  the  railroad  in  front  of  them?" 
Thereupon  counsel  for  the  defendant  interposed  the  objection 
that  the  witness  was  not  shown  to  be  qualified.  It  does  not  appear 
that  such  objection  was  taken  on  the  former  trial,  and  therefore  it 
was  not  availing  to  the  defendant  upon  the  new  trial,  since,  by  the 
defendant's  failure  to  interpose  the  objection  upon  the  former 
trial,  the  plaintiff,  by  the  death  of  the  witness  in  the  meantime, 
was  deprived  of  the  opportunity  of  giving  further  evidence  tend- 
ing to  qualify  the  witness.  Moreover,  we  are  of  opinion  that  the 
evidence  did  show  that  the  witness  was  qualified  to  testify  on  the 
subject  concerning  which  he  was  interrogated. 

The  defendant  upon  the  new  trial  interposed  the  further  ob- 
jection that  the  provisions  of  section  830  of  the  Code  of  Civil 
Procedure  which  authorize  the  reading  of  testimony  upon  a  new 
trial  of  a  witness  who  testified  upon  a  former  trial  of  an  action, 
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The  rule  that  where  a  party  has  died  since  the  trial  his  testimony  may 
be  given  in  evidence  on  a  new  trial,  applies  where  the  defendant  had  ap- 
peared in  the  action  but  defaulted  at  the  trial,  and  the  testimony  of  the 
plaintiff,  since  deceased,  was  taken  in  the  proceedings  upon  such  default; 
the  failure  of  the  defendant's  attorney  to  appear  and  cross-examine  con- 
stituting a  waiver  of  that  privilege. 

Bradley  v.  Mirick,  91  N.  Y.  293. 

Where  pending  a  trial  an  adjournment  is  granted  in  order  that  the  de- 
fendant may  amend  his  answer,  the  testimony  given  on  such  trial  by  one 
of  the  defendant's  witnesses,  whose  cross-examination  has  been  interrupt- 
ed and  left  incomplete  and  who  has  since  died,  is  not  admissible  under 
section  830  of  the  Code  of  Civil  Procedure. 

Morley  v.  Castor,  63  App.  Div.  38 ;  71  N.  Y.  Supp.  363. 

The  purpose  of  section  830  of  the  Code  is  to  enable  resort  to  be  had  to 
the  testimony  of  a  deceased  witness,  where  that  testimony  was  given 
under  all  the  formalities  and  solemnities  of  a  regular  judicial  proceeding 
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but  has  since  died,  do  not  authorize  the  reading  of  expert  testi- 
mony, and  that,  if  they  do,  the  court  is  vested  with  discretion  to 
refuse  to  permit  the  reading  thereof  upon  the  ground  that  the 
party  should  be  required  to  call  a  living  expert.  The  objection 
was  sustained,  and  counsel  for  the  plaintiff  took  an  exception.  It 
does  not  appear  that  counsel  for  the  plaintiff  offered  to  read  other 
testimony  of  the  deceased  witness,  but  it  is  manifest  that  other 
'^^'*^erial  testimony  was  given  by  the  witness.  Counsel  for  the 
plaintiff  was  justified  in  inferring  that  the  court  intended  to  ex- 
clude all  the  testimony  of  the  deceased  witness.  We  are  of  opin- 
ion that  the  exclusion  of  the  evidence  was  error  which  requires  a 
reversal  of  the  judgment.  The  court  has  no  discretion  to  refuse 
to  permit  a  party  to  read  the  testimony  of  a  deceased  witness. 
The  statute  gives  the  party  the  absolute  right  to  read  such  testi- 
mony upon  a  new  trial.  The  party  has  a  right  to  select  his  own 
witnesses,  and  it  is  not  the  province  of  opposing  counsel  or  of  the 
court  to  dictate  to  him  in  this  regard.  Had  the  court  permitted 
the  reading  of  this  evidence,  the  opinion  of  the  witness  and  the 
reasons  assigned  therefor  might  have  been  so  convincing  that, 

Use  of  Testimony  of  Deceased  or  Incompetent  Witness,— continued. 

!  \  court  and  where  the  witness  has  been  examined  and  cross-examined 
«'  id  his  testimony  fully  completed. 

Taft  V.  Little,  78  App.  Div.  74;  79  N.  Y.  Supp.  507. 

The  right  conferred  by  section  830  to  read  in  evidence  the  testimony 
rven  by  a  witness  sworn  upon  a  previous  trial  of  the  case,  who  has  sirce 
(  '  'd,  should  be  carefully  restricted  to  the  extent  to  which,  on  the  previous 
t  al,  a  reasonable  opportunity  to  cross-examine  the  witness  was  afforded 
the  adverse  party. 

Willsen  v.  Metropolitan  St.  R.  Co.  95  App.  Div.  388;  88  N.  Y.  Supp.  597. 

Evidence  of  a  statement  by  the  plaintiff,  who  died  after  the  commence- 
ment of  the  action,  made  by  her  upon  the  taking  of  her  deposition  before  a 
referee  in  a  special  proceeding,  which  was  immediately  out  and  became 
no  part  of  the  evidence  received  by  the  referee,  so  that  she  had  no  right 
or  opportunity  to  explain  it  or  to  be  cross-examined  in  relation  thereto, 
is  inadmissible  either  under  section  830  of  the  Code  of  Civil  Procedure 
or  at  common  law. 

Young  v.  Valentine,  177  N.  Y.  347;  69  N.  E.  643. 
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instead  of  dismissing  the  complaint  upon  the  grounJ  that  the 
plaintiff  sustained  no  damages,  the  court  would  have  reached 
the  conclusion  that  the  plaintiff  was  entitled  to  recover  damages. 

It  is  further  urged  that  the  plaintiff  waived  this  exception  by 
calling  another  expert.  This  claim  of  waiver  is  based  upon  the 
theory  that  it  is  the  practice  of  the  trial  court  to  permit  only  one 
expert  on  a  side  to  be  called  in  these  cases.  The  plaintiff  was  not 
obliged,  for  the  purpose  of  saving  his  legal  right  to  the  benefit  of 
this  exception,  to  abandon  the  introduction  of  further  evidence. 
Being  deprived  by  an  erroneous  ruling  of  the  court  of  the  evi- 
dence to  which  he  was  legally  entitled,  he  was  at  liberty  to  offer 
such  further  evidence  as  might  be  at  hand  and,  in  case  of  an  ad- 
verse decision  upon  the  merits,  to  urge  the  exception. 

For  this  error,  therefore,  and  without  considering  the  other  ex- 
ceptions urged,  or  the  merits  of  the  decision  upon  the  evidence 
adduced,  the  judgment  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event.    All  concur. 

Use  of  Testimony  of  Deceased  or  Incompetent  Witness,— continued. 

The  testimony  of  a  deceased  witness  taken  before  a  referee  who  died 
before  the  evidence  was  finally  submitted  to  him  is  not  inadmissible  upon 
a  subsequent  hearing  before  another  referee  upon  the  ground  that  the 
former  hearing  was  not  a  trial  within  the  meaning  of  section  830  of  the 
Cide  of  Civil  Procedure,  where  the  parties  against  whom  such  testimony 
was  offered,  or  their  privies,  had  the  right  and  the  opportunity  to  cross- 
examine  the  witness. 

Taft  v.  Little,  178  N.  Y.  127. 

The  plaintiff's  testator  having  been  injured  while  in  the  employment  of 
the  defendant,  brought  an  action  against  it  to  recover  damages  therefor. 
In  that  action  he  was  examined  as  a  witness  in  his  own  behalf,  before 
trial.  The  defendant  appeared  and  cross-examined  him.  During  the 
pendency  of  that  action  the  testator  died  and  this  action  was  brought  by 
the  plaintiff,  his  executor,  to  recover  the  damages  occasioned  to  the 
widow  and  next  of  kin  of  the  deceased  by  his  death. 

It  was  held  that  the  deposition  of  the  deceased  taken  in  the  first  action, 
conld  not  against  defendant's  objection,  be  used  as  evidence  in  the  trial  of 
this  action. 
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Murphy  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  31  Hun,  358. 

The  above  case  was  decided  prior  to  the  amendment  to  section  830  of  the 
Code  in  1896.  That  amendment  inserted  a  provision  that  such  evidence 
might  be  used  "upon  any  subsequent  trial  or  hearing  of  the  same  subject 
matter  in  an  action  or  special  proceeding  between  the  same  parties  to  such 
former  trial  or  hearing  or  their  legal  representatives."    ♦    *    ♦ 

The  testimony  of  a  wife  now  deceased,  taken  de  bene  esse  in  an  action 
brought  to  obtain  a  separation  from  her  husband,  showing  acts  of  cruel 
treatment  upon  the  part  of  the  husband  towards  her  is  not  competent 
evidence,  in  a  subsequent  proceeding  relative  to  the  custody  of  their  child, 
upon  the  question  as  to  fitness  of  the  husband  to  be  intrusted  with  its 
care  and  custody. 

People  V.  Brugman,  3  App.  Div.  155 ;  73  St.  Rep.  684 ;  38  N.  Y.  Supp.  193. 

In  Cook  V.  N.  Y.  Central  R.  R.  Co.,  5  Lans.  401,  it  was  held  that  the 
testimony  of  a  deceased  witness  before  a  coroner's  inquest,  held  upon  the 
body  of  plaintiff's  intestate,  was  inadmissible  on  behalf  of  the  plaintiff 
in  an  action  for  death  by  negligence,  although  it  appeared  that  the  de- 
fendant  was  represented  by  counsel  upon  such  inquest. 

c.  Common-law  rule. 

m 

The  rule  at  common-law  was,  in  substance,  that  if  a  witness  had  been 
examined  in  a  legal  proceeding  between  the  same  parties,  involving  the 
same  questions,  so  that  counsel  for  either  party  could  have  the  right  to 
examine  and  cross-examine,  then  the  evidence  of  such  deceased  witness 
may  be  used. 

Varnum  v.  Hart,  47  Hun,  18;  14  St.  Rep.  14a 

d.  Authentication  of  evidence. 

Where  a  person  called  to  prove  the  testimony  of  a  deceased  witness, 
given  on  a  former  trial,  produces  in  court  minutes  of  such  testimony, 
taken  by  him  at  the  time  and  states  that  he  thinks  he  can  recollect,  or 
state  from  the  minutes  all  of  the  substance  of  what  the  deceased  witness 
swore  to,  that  he  intended  to  take  down  the  substance  of  all  the  material 
evidence  he  gave,  and  that  he  thinks  he  did  so,  this  is  sufficient  to  authorize 
him  to  testify  to  the  evidence  given  by  the  deceased  witness. 

Crawford  v.  Loper,  25  Barb.  449. 

The  testimony  can  be  read  by  a  stenographer  from  his  notes  taken  at 
the  trial. 

Lawson  v.  Jones,  61  How.  Pr.  424;  i  Civ.  Pro.  247. 
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To  authorize  the  reading  on  a  second  trial,  from  the  case  made  on 
appeal  from  the  judgment  entered  on  the  first  trial,  the  testimony  of  a 
witness  since  deceased,  taken  stenographically  by  the  official  stenographer 
on  the  first  trial,  it  must  be  shown  that  the  stenographer  correctly  took  his 
evidence  on  the  particular  subject  which  is  sought  to  be  proved  by  it,  and 
the  whole  of  it;  that  the  stenographic  minutes  were  correctly  written  out; 
and  that  the  whole  of  his  testimony  shown  by  the  stenographic  minutes 
thus  taken,  and  thus  correctly  written  out,  was  correctly  inserted  in  the 
case  on  appeal. 

Odell  V.  Solomon,  23  J.  &  S.  410;  16  St.  Rep.  577. 

The  rule  requiring  minutes  of  testimony  given  on  a  former  trial  by  a 
witness  since  deceased,  to  present  not  his  meaning  merely,  but  has  language, 
in  order  to  be  admissible  to  be  read  on  a  subsequent  trial,  does  not  re- 
quire the  precise  words,  but  substantially  the  language. 

Martin  v.  Cope,  3  Abb.  Dec.  182. 

Mclntyre  v.  New  York  Central  R.  Co.,  37  N.  Y.  287. 

Clark  V.  Vorce,  15  Wend.  193. 

e.  Where  privity  of  parties  or  interest  exists. 

Where  the  parties  are  the  same  or  in  privity,  and  the  issues,  or  the  point 
in  issue,  the  same,  the  testimony  given  by  a  deceased  witness  upon  a 
former  trial  is  admissible  in  evidence. 

Morehouse  v.  Morehouse,  41  Hun,  146. 

The  testimony  of  a  deceased  witness,  in  a  former  suit  in  ejectment,  is 
admissible  as  evidence,  not  only  where  the  same  point  in  issue  afterwards 
arises  between  the  same  parties,  but  also  against  persons  standing  in  the 
relation  of  privies  in  blood,  privies  in  estate,  or  privies  in  law. 

Jackson  v.  Lawson,  15  Johns.  539. 

An  action  was  brought  to  charge  the  defendants,  as  devisees  under  a 
will,  for  a  debt  of  their  testator.  The  plaintiff  after  proving  that  certain 
of  the  witnesses  who  had  given  evidence  at  a  trial  of  an  action  against 
the  executrix  were  dead,  offered  to  read  the  testimony  given  by  them  in 
the  action  against  the  executrix,  claiming  that  it  was  competent  because  the 
defendant  in  the  action  in  which  it  was  given  was  in  privity  with  the  de- 
fendant in  this  action. 

It  was  held  there  was  no  privity  between  them  nor  was  there  any  such 
identity  of  interest  as  would  make  the  testimony  competent. 

Bumham  v.  Burnham,  46  App.  Div.  513;  62  N.  Y.  Supp.  120. 
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The  fact  of  two  persons  holding  different  parcels  of  what  was  once  an 
undivided  tract  of  land,  deriving  title  from  the  same  source,  constitutes 
no  privity  of  estate,  so  that  the  testimony  of  a  deceased  witness  on  the 
trial  of  an  action  of  ejectment  against  one,  for  the  premises  in  his  pos- 
session, can  be  given  in  evidence  in  an  action  of  ejectment  against  the 
other  for  the  premises  possessed  by  him,  although  both  actions  be  by  the 
same  claimant. 

Jackson  v.  Crissey,  3  Wend.  251. 


f.  IVhen  taken  under  stipulation. 


Where  on  the  trial  of  an  action  involving  an  issue  between  two  of  the 
defendants,  one  of  such  defendants  admits  that  the  other  defendant 
would,  if  sworn,  testify  to  certain  facts,  and  waives  the  personal  produc- 
tion of  such  defendant,  the  admission  operates  as  a  stipulation,  binding 
upon  the  party  making  it  during  the  continuance  of  the  litigation,  and  in 
the  event  of  the  death  of  the  defendant,  to  whose  testimony  the  admission 
related,  pending  a  new  trial  of  the  action,  his  executors  are  entitled,  under 
the  provisions  of  section  830  of  the  Code,  to  read  the  testimony  upon  the 
new  trial. 

Fortunato  v.  New  York,  74  App.  Div.  441 ;  77  N.  Y.  Supp.  575. 


The  right  to  use  in  evidence,  after  the  death  of  a  witness,  his  deposition, 
taken  under  agreement  of  the  parties  that  it  might  be  so  used,  is  not  lost 
by  omission  to  file  it,  as  required  by  statute  in  ordinary  cases. 

Schroeder  v.  Frey,  35  St.  Rep.  987;  12  N.  Y.  Supp.  625. 


g.  Party  rendered  incompetent  by  death  of  adversary. 


A  party  examined  on  a  previous  trial  and  thereafter  rendered  incom- 
petent to  testify  by  the  death  of  his  adversary  before  the  second  trial,  may 
have  his  own  testimony  which  was  taken  on  the  previous  trial  read  at  the 
subsequent  trial    It  is  not  necessary  that  testimony  of  the  deceased  party  ^ 

be  first  offered  in  evidence. 

Lawson  v.  Jones*  61  How.  Pr.  424;  i  Civ.  Pro.  247. 


V.  .J 


NEW  YORK  ANNOTATED  CASES.  77 

£  GF  Testimony  of  Deceased  or  Incompetent  Witness, — continued. 


In  an  action  where  each  party  was,  upon  the  application  of  his  adversary, 
examined  as  a  witness  before  the  trial,  and  the  defendant  having  died  be- 
fore the  trial  which  was  continued  against  his  executor,  it  was  held  that 
the  plaintiff  was  entitled  to  introduce  in  evidence  his  own  examination, 
taken  at  the  instance  of  the  defendant. 


Rice  V.  Motley,  24  Hun,  143. 
MacDonald  v.  Woodbury,  30  Hun,  35. 


h.  Proof  of  death  of  witness. 


The  defendant  was  on  trial  for  the  crime  of  manslaughter.  He  was 
once  tried  and  convicted  of  the  same  crime  but  the  judgment  of  conviction 
was  reversed  and  a  new  trial  granted  by  the  Court  of  Appeals. 

On  the  former  trial  evidence  material  to  the  case  of  the  defendant  was 
given  by  one  Amasa  B.  A^^ters,  who  then  resided  in  Georgia  and  was 
seventy-seven  years  old.  On  this  trial  it  was  proved  that  Waters  returned 
to  Georgia  after  the  first  trial,  and  also  that  his  near  relatives  understood 
that  he  died,  giving  the  year  of  his  death.  The  trial  court  refused  to 
receive  the  evidence  of  said  Waters  given  on  the  former  trial.  The  de- 
fendant being  again  convicted  this  appeal  was  taken. 

The  Appel'ate  Court  said:  "That  such  evidence  was  admissible,  if  the 
r"o"  of  the  death  of  the  witness  was  sufficient,  there  can  be  no  doubt. 
V/?:i!e  it  may  be  that  the  proof  was  insufficient  to  establish  the  fact  of 
death  in  an  action  where  it  was  a  direct  issue,  yet,  as  the  question  arose  in 
this  case  incidentally  or  collaterally,  we  think  the  evidence  was  sufficient 
to  hpve  justified  the  court  in  admitting  the  former  testimony  of  the 
witness." 

People  v.  Hill,  65  Hun,  4J0;  47  St.  Rep.  777;  20  N.  Y.  Supp.  187. 


i.  In  criminal  actions. 


Section  830  of  the  Code  of  Civil  Procedure,  providing  for  the  admission 
upon  a  trial  of  the  testimony  of  a  deceased  witness,  who  was  examined 
at  the  first  trial  is  applicable  to  criminal  actions. 

People  v.  Elliott,  172  N.  Y.  146;  64  N.  E.  837. 
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FAY  V.  COUGHLIN-SANDFORD  SWITCH  CO. 

[47  Misc,  '6^7 ;  94  ^^  y-  Supp.  628.1 
(Supreme  Court,  Appellate  Term.     June  22,  1905.) 

1.  Corporations — Stockbook — Statutory  Requirements. 

.Stock  Corporation  Law,  Laws  1892,  p.  1840,  c.  688,  §  53,  as  amended 
by  Laws  1897,  p.  314,  c.  384,  §  3,  requiring  foreign  corporations  doing 
business  in  the  state  to  keep  a  stockbook  containing  the  names  of 
stock '-aiders,  their  places  of  residence,  the  numbers  of  shares  of  stock 
held  by  tiicm  respectively,  and  the  amount  paid  thereon,  and  subject- 
ing such  corporations  to  a  penalty  "for  any  refusal  to  allow  such  a 
book  to  be  inspected"  by  stockholders,  is  not  satisfied  by  the  keeping 
of  a  book  which  fails  to  show  the  residence  by  street  and  number  of 
city  stockholders,  and  which  in  many  cases  has  the  word  "unknown" 
inserted  in  the  column  provided  for  the  amount  paid  on  the  stock. 

2.  Same^Inspection — Extracts  from  Book. 

Stock  Corporation  Law,  Laws  1892,  p.  1840,  c.  688,  §  53,  as  amended 
by  Laws  1897,  p.  314,  c.  384,  §  3,  requiring  foreign  corporations  to  keep 


Note. — ^Remedies  for  Refusal  to  Exhibit  Books  of  Corporation. 

a.  Scope  of  note. — 78. 

b.  In  general. — 79. 

c.  Who  entitled  to  inspection. — 80. 

d.  IVhat  constitutes  refusal  to  allow  inspection. — 81. 

e.  Stock  book. — 82. 

1.  In  general. — 82. 

2.  Action  to  recover  penalty.—S^. 

3.  Mandamus. — 85. 

f.  Other  books  and  records. — 85. 


•     "  a.  Scope  of  note. 

This  note  is  an  extension  of  one  upon  the  same  subject  in  9  Ann.  Cas. 
48s  • 
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« 

a  stockbook  for  the  inspection  of  stockholders,  and  subjecting  them  to 
a  penalty  for  refusal  to  permit  such  inspection,  entitles  the  stock- 
holders to  take  extracts  from  the  stockbook. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Clarence  H.  Fay  against  the  Coughlin-Sandford 
Switch  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed, 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO, 

JJ. 

Alexander  Thain,  for  appellant. 

Daniel  Burke,  for  respondent. 

MacLean,  J.  The  plaintiff,  among  other  things  in  his  com- 
plaint, alleged,  and  upon  the  trial  testified,  that  on  or  about  the 
6th  day  of  December,  1904,  he  demanded  permission  to  inspect 
the  stockbook  of  the  defendant,  but  that  the  defendant  refused  to 
allow  him  to  take  extracts  from  the  book  produced  as  its  stock- 


Remedies  for  Refusal  to  Exhibit  Books  of  Corporation,— continued. 

b.  In  general. 

Whatever  rights  a  stockholder  has  at  common  law  to  an  inspection  of 
the  books  of  a  domestic  corporation  under  the  visitorial  power  of  the 
courts  of  this  state,  they  do  not  apply  to  foreign  corporations. 

People  V.  Knickerbocker  Trust  Co.,  38  Misc.  446 ;  77  N.  Y.  Supp.  1000. 

But  the  right  to  examine  the  books  of  a  foreign  corporation  rests  upon 
statutory  enactments  and  must  be  based  upon  section  53  of  the  Stock 
Corporation  Law. 

Id 

This  section  is  a  remedial  statute  and  should  be  liberally  construed  so 
as  to  assist  the  stockholder's  right  of  inspection. 

People  V.  Montreal  &  B.  Copper  Co.,  40  Misc.  282 ;  8i  N.  Y.  Supp.  974. 

People  V.  Knickerbocker  Trust  Co.,  38  Misc.  446;  jy  N.  Y.  Supp.  1000. 
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book,  and  which  "did  not  contain,"  as  conceded,  "the  street  and 
number  of  the  stockholders  resident  in  cities,  of  whom  there  were 
many,  and  that  for  more  than  half  the  stockholders  mentioned  in 
said  book  the  word  'unknown*  was  inserted  in  the  column  pro- 
vided for  the  amount  paid  on  said  stock."  It  was  conceded  that 
the  plaintiff  became  a  stockholder  on  December  5,  1904. 

By  the  provisions  of  section  53  of  the  Stock  Corporation  Law, 
Laws  1892,  p.  1840,  c.  688,  as  amended  by  Laws  1897,  p.  314,  c. 
384,  §  3,  it  is  mandatory  upon  every  foreign  corporation  having 
an  office  for  the  transaction  of  business  in  this  state  to  keep  a 
book,  "to  be  known  as  a  stock  book,  containing  the  names  alpha- 
betically arranged,  of  all  persons  who  are  stockholders  of  the 
corporation,  showing  their  places  of  residence,  the  number  of 
shares  of  stock  held  by  them  respectively,  the  time  when  they  re- 
spectively became  the  owners  thereof,  and  the  amount  paid  there- 
on." In  Recknagel  v.  Empire  Self-Lighting  Oil  Lamp  Co.,  24 
Misc.  193,  195,  52  N.  Y.  Supp.  635,  this  court  said : 

"The  statute  in  question  was  evidently  enacted  for  the  purpose  of  en- 
abling stockholders  of  a  stock  corporatian  to  inspect  its  stockbook  at  its 

Remedies  for  Refusal  to  Exhibit  Books  of  Corporation, — continued. 

An  order  granting  an  application  for  a  peremptory  writ  of  mandamus 
permitting  a  director,  his  attorney,  accountant  and  assistants,  without 
limitation  in  number,  to  examine  the  books  of  the  corporation  for  a  period 
of  three  months,  should  be  modified  so  as  to  allow  the  examination  to  be 
made  by  the  director  and  one  accountant  during  four  weeks,  with  a  pro- 
vision for  an  extension  of  time,  if  necessary,  on  application  to  the  court 

People  v.  Columbia  Paper  Bag  Co.,  103  App.  Div.  208;  92  N.  Y.  Supp. 
1084. 

c.  Who  entitled  to  inspection. 

A  director  is  entitled,  as  matter  of  law,  to  a  peremptory  writ  of  man- 
damus requiring  the  president  and  treasurer  to  exhibit  to  him  the  books 
of  the  company,  upon  affidavits  that  the  president  and  the  other  director 
are  wasting  its  assets. 

People  v.  Columbia  Paper  Bag  Co.,  103  App.  Div.  208;  92  N.  Y.  Supp. 

1064. 
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office  in  the  state,  or  at  the  office  of  its  transfer  agent,  if  any,  within  the 
state,  during  business  hours.  If  this  view  is  well  founded,  then  it  is 
abvious  that  such  book  must  be  kept  in  the  office  referred  to,  that  a  stock- 
holder has  a  right  to  insist  upon  there  making  an  inspection  of  the  book, 
and  that  he  is  not  required  to  go  elsewhere  for  that  purpose." 

Much  less  would  he  seem  to  be  required  to  be  satisfied  with  a 
factitious  book  which  was  conceded  to  be  not  in  conformity  to 
statute,  for  information  obtained  therefrom  would  be  of  little 
value.  Moreover,  from  the  book  that  was  produced  he  was  not 
allowed  to  take  extracts.  This  was  his  right,  for  "the  right  of 
inspection  *  *  *  carries  with  it  the  right  to  make  such  ex- 
tracts from  the  book  as  will  enable  the  shareholder  to  retain  the 
information  disclosed  by  the  inspection."  People  ex  rel.  Lorge  v. 

Consolidated  Nat.  Bank,  105  App.  Div.  409 ;  94  N.  Y.  Supp.  173. 
Upon  the  facts  proven  and  admitted,  the  plaintiff  was  denied  the 

inspection  which  was  his  right,  and  therefore  the  judgment  for 

the  penalty,  imposed  by  statute  therefor,  rendered  in  his  favor, 

must  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 

Remedies  for  Refusal  to  Exhibit  Books  of  CoRPORATioN,-M:ontinued. 

d.  What  constitutes  refusal  to  allow  inspection. 

A  refusal  is  shown  by  evidence  that  numerous  demands,  oral  and  written, 
made,  during  ordinary  business  hours  at  various  times  in  the  course  of  a 
month,  upon  officers  of  the  corporation  at  the  office  of  its  transfer  agent 
and  upon  those  in  charge  of  such  office,  have  always  been  met  by  evasive 
answers,  generally  to  the  effect  that  the  book  sought  was  at  the  home 
office. 

People  V.  Montreal  &  B.  Copper  Co.,  40  Misc.  282 ;  81  N.  Y.  Supp.  974. 

Prior  to  the  day  appointed  for  a  special  stockholders'  meeting  to  increase 
the  capital  stock  the  relator  went  to  the  company's  office  and  demanded 
of  the  person  in  charge  permission  to  inspect  the  stockbook,  which  was 
refused  by  the  latter  on  the  ground  that  he  did  not  know  the  combination 
of  the  safe  or  have  any  power  to  allow  inspection.  Thereupon  the  relator 
made  the  same  demand  at  the  office,  in  another  village,  of  the  secretary, 
in  whose  charge  the  book  actually  was,  but  he  was  absent  and,  upon  com- 

10 


82  VOLUME  XVil. 


Remedies  for  Refusal  to  Exhibit  Books  of  Corporation,— continued.  1 

munication  by  telephone,  refused  to  permit  his  clerk  to  allow  the  inspec- 
tion in  his  absence,  saying  that  he  would  be  home  in  three  days  and  give 
the  relator  such  information  as  he  was  entitled  to.  The  relator  then 
applied  to  the  president,  living  in  still  another  place,  who  stated  that  he 
did  not  know  where  the  stockbook  was  and  made  no  effort  to  procure  its 
inspection.  It  was  held  that  a  sufficient  demand  was  made  to  warrant  a 
peremptory  writ  of  mandamus. 

iPeople  V.  Keeseville,  A.  C.  &  L.  C.  R.  Co.,  io6  App.  Div,  349;  94  N.  Y. 
Supp.  555. 

€.  Stock  book. 

I.  In  general 

Stockholders  have  not  only  a  common  law  right  to  examine  the  stock 
book,  but  also  an  absolute  statutory  right,  conferred  by  section  29  of  the 
Stock  Corporation  Law,  enforceable  by  mSmdamus,  regardless  of  their 
motives  in  demanding  such  inspection.  ^ 

People  V.  Keeseville,  A.  C.  &  L.  C.  R.  Co.,  106  App.  Div.  349;  94  N.  Y. 
Supp.  555. 

The  testimony  of  a  foreign  corporation's  secretary  that  the  place  where 
application  for  inspection  was  made  was  its  office  and  its  stock  books  were 
there,  which  was  corroborated  by  defendants'  attorney,  and  that  it  had  no 
other  office  and  all  the  business  done  was  transacted  there,  is  sufficient  to 
show  that  the  company  had  an  office  in  this  state  within  the  meaning  of 
section  53  of  the  Stock  Corporation  Law. 

Cox.  V.  Island  Mining  Co.,  65  App.  Div.  508;  73  N.  Y.  Supp.  69. 

A  foreign  corporation  which  pays  rent  for  an  office  here,  has  its  assist- 
ant secretary  and  treasurer  permanently  in  charge  thereof,  deposits  money 
from  it  and  there  pays  dividends,  must  be  deemed  to  have  an  office  for 
the  transaction  of  business  in  this  state. 

People  V.  Knickerbocker  Trust  Co.,  38  Misc.  446;  77  N.  Y.  Supp.  looa 

It  is  not  necessary  that  the  company  should  have  its  capital  employed  in 
this  state,  or  actually  do  any  business  here. 

Cox  V.  Island  Mining  Co.,  65  App.  Div.  506;  73  N.  Y.  Supp.  69. 

The  term  "transaction  of  business"  does  not  necessarily  mean  that  its 
main  business,  or  something  in  that  nature,  must  be  carried  on  here;  all 
the  statute  requires  is  something  relating  to  its  business,  or  part  of  it; 
the  transfer  of  stock  is  such  a  transaction  of  business. 

People  V.  Montreal  &  B.  Copper  Co.,  40  Misc.  282 ;  81  N.  Y.  Supp.  974. 
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The  maintenance  of  an  office  for  the  transaction  of  business  in  this 
state  is  not  necessarily  a  jurisdictional  fact,  if  the  demand  for  inspection 
is  made  upon  a  transfer  agent  here. 

Cox  V.  Island  Mining  Co.,  65  App.  Div.  508;  73  N.  Y.  Supp.  69. 

But  it  is  stated  in  the  opinion  of  another  case  that  section  53  of  the 
Stock  Corporation  Law  applies  only  to  foreign  corporations  having  an 
office  for  the  transaction  of  business  here. 

People  V.  Knickeii)ocker  Trust  Co.,  38  Misc.  446;  ^^  N.  Y.  Supp.  looa 

The  office  of  the  transfer  agent  of  a  foreign  corporation  is  one  for  the 
transaction  of  business  in  this  state. 
People  V.  Montreal  &  B.  Copper  Co.,  40  Misc.  282 ;  81  N.  Y.  Supp.  974. 

The  "usual  hours  of  transacting  business"  are  not  confined  to  the  hours 
of  business  which  any  particular  individual  may  establish  for  himself,  but, 
with  the  exception  of  banking  houses  they  range  through  the  whole  day 
down  to  the  hours  of  rest  in  the  evening,  or  at  least  during  the  hours 
which  are  customarily  devoted  to  business  in  the  particular  community 
where  the  transaction  occurs. 

Cox  V.  Island  Mining  Co.,  65  App.  Div.  506;  73  N.  Y.  Supp.  69. 

A  demand  upon  the  president  of  a  foreign  corporation  made  at  a 
quarter-past  three  and  at  a  time  when  he  made  the  excuse  that  he  was  too 
busy  to  produce  the  book,  is  made  during  business  hours. 

Id. 

A  stock  book  purchased  with  the  money  of,  and  kept  by  the  clerks  of,  a 
New  York  trust  company,  acting  as  the  transfer  agent  of  a  foreign  cor- 
poration, may  be  said  to  have  been  prepared  and  deposited  by  the  latter 
with  its  transfer  agent  within  the  meaning  of  section  53. 

People  Knickerbocker  Trust  Co.,  38  Misc.  446;  ^^  N.  Y.  Supp. 


2.  Action  to  recover  penalty. 

A  stockholder  cannot  maintain  an  action  to  recover  the  penalty  imposed 
by  section  29  of  the  Stock  Corporation  Law  for  neglect  to  keep  a  stodc 
book. 

Billingham  v.  £.  P.  Gleason  Mfg.  Co.,  43  Misc.  681 ;  88  N.  Y.  Supp.  398L 

If  such  a  book  is  not  kept  by  a  corporation,  its  officers  cannot  be  held 
liable  for  refusal  to  exhibit  it 

Id. 

Accumulated  penalties  for  refusals  to  exhibit  the  stock  book  of  a  foreign 
corporation  cannot  be  recovered  in  the  same  action. 
Cox  V.  Paul,  17s  N.  Y.  328;  67  N.  E.  586. 
Walcott  V.  Little,  46  Misc.  96;  91  N.  Y.  Supp.  411. 
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A  stockholder  can  recover  for  only  one  violation  of  the  statute  prior  to 
the  commencement  of  his  action. 
Cox  V.  Paul,  175  N.  Y.  328 ;  ^^  N.  E.  586. 
Walcott  V.  Little,  46  Misc.  96;  91  N.  Y.  Supp.  411. 

Although  the  statute  imposes  no  duty  upon  the  officers  of  a  foreign  cor- 
poration to  exhibit  its  stock  book,  they,  as  well  as  the  company,  are  sub- 
ject to  the  penalty. 

Cox  V.  Island  Mining  Co.,  65  App.  Div.  508;  ^z  N.  Y.  Supp.  69. 

A  complaint  against  a  foreign  corporation,  which  does  not  state  that  it 
is  a  stock  corporation  and  that  it  is  not  a  moneyed  or  railroad  corpora- 
tion, is  fatally  defective. 

Seydel  v.  Corporation  Liquidating  Co.,  46  Misc.  576;  88  N.  Y.  Supp. 
1004. 

The  defendant  is  not  confined  to  an  objection  by  demurrer  and,  there- 
fore, a  withdrawal  thereof  does  not  estop  it  from  raising  the  objection 
at  the  trial. 

Id. 

Such  defects  cannot  be  cured  by  judgment. 

Id. 

The  statute  makes  no  provision  for  interest  on  penalties  recovered. 
Cox  V.  Island  Mining  Co.,  65  App.  Div.  506;  73  N.  Y.  Supp.  69.    . 

The  refusal  of  the  secretary  of  a  foreign  corporation  to  allow  an  inspec- 
tion of  the  stock  book,  followed  by  a  refusal  the  next  day,  and  the  presi- 
dents refusal  the  following  day,  constitute  but  one  refusal  on  one  occasion, 
and  not  three  refusals,  and  make  each  officer  and  the  corporation  liable 
for  only  one  penalty. 

Cox  V.  Paul,  175  N.  Y.  328;  67  N.  E.  586. 

The  fact  that  a  book,  kept  by  a  transfer  agent  as  a  stock  book,  does  not 
contain  every  particular  item  required  by  law  to  be  recorded  in  such  a 
book,  does  not  relieve  it  from  the  penalty  for  refusal  to  exhibit  it. 

Tyng  V.  Corporation  Trust  Co.,  104  App.  Div.  486 ;  93  N.  Y.  Supp.  928. 

By  placing  its  transfer  book  and  other  papers  in  the  custody  of  its  presi- 
dent and  secretary  in  the  office,  in  this  state,  of  another  company,  of  which 
th^  are  also  officers,  a  foreign  corporation,  which  acts  as  its  own  transfer 
agent,  is  estopped  to  deny  that  such  persons  are  its  transfer  agents  and, 
apon  their  refusal  to  allow  an  inspection,  a  stockholder  is  entitled  to 
recover  the  statutory  penalty,  although  there  is  no  office  for  the  transac- 
tion of  business  here. 

Cox  V.  Island  Mining  Co.,  65  App.  Div.  508 ;  73  N.  Y.  Supp.  69. 
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Upon  appeals  from  judgments  for  a  stockholder  in  two  separate  actions 
for  penalties,  one  against  the  foreign  corporation  and  the  other  against 
its  transfer  agent  here,  the  appellate  division  will  not  consider  the  right 
to  maintain  two  independent  actions,  or  the  question  whether  a  deposit 
of  the  stock  book  with  the  transfer  agent  fully  complies  with  the  statute, 
when  these  points  were  not  raised  upon  the  trial. 

Tyng  V.  Corporation  Trust  Co.,  104  App.  Div.  486;  93  N.  Y.  Supp.  928^ 

3.  Mandamus. 

A  foreign  corporation  may  be  compelled  by  mandamus  to  deposit  and 
keep  open  for  inspection  a  stock  book  in  the  office  of  its  transfer  agent 
in  this  state. 

People  V.  Montreal  &  B.  Copper  Co.,  40  Misc.  282 ;  81  N.  Y.  Supp.  974. 

The  fact  that  the  books  kept  by  a  trust  company,  as  the  transfer  agent 
of  a  foreign  corporation,  contain  more  or  less  information  than  is  re- 
quired by  the  statute  cannot  be  availed  of  to  deprive  a  stockholder  of  his 
remedy  by  mandamus  to  obtain  an  examination  thereof. 

People  V.  Knickerbocker  Trust  Co.,  38  Misc.  446 ;  77  N.  Y.  Supp.  looa 

An  application  for  a  peremptory  writ  of  mandamus  requiring  a  cor- 
poration to  exhibit  its  stook  bock  to  a  stockholder  should  not  be  granted 
upon  an  affidavit  of  a  person  alleging  that  he  has  a  power  of  attorney  to 
make  the  inspection,  when  the  power  is  not  produced  and  no  facts  are 
stated  in  the  moving  papers  from  which  it  can  be  inferred  that  he  is 
authorized  to  institute  the  proceeding. 

Latimer  v.  Herzog  Teleseme  Co.,  75  App.  Div.  522 ;  78  N.  Y.  Supp.  314- 

A  stockholder  of  a  foreign  corporation,  which  does  not  keep  a  stock 
book  in  its  office  here,  is  entitled  to  a  peremptory  writ  of  mandamus  to 
compel  trust  companies,  acting  as  its  transfer  agent  and  its  registrar  of 
transfers  of  stock,  to  allow  him  to  make  extracts  from  their  books  con- 
taining information  required  to  be  shown  by  a  stock  book. 

People  v.  Knickerbocker  Trust  Co.,  38  Misc.  446;  77  N.  Y.  Supp.  1000. 

He  is  also  entitled  to  inspect  any  papers,  containing  similar  information, 
which  may  be  in  the  possession  of  its  officers  in  its  office  in  this  state. 

Id. 

f.  Other  books  and  records. 

The  right  of  a  stockholder  to  inspect  the  general  business  books  and 
papers  of  the  corporation  is  not  an  absolute  one,  but  is  a  common  law 
right,  whose  granting  rests  solely  in  the  sound  discretion  of  the  court,  and, 
before  he  is  entitled  to  it,  he  must  establish  that  the  information  desired 
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has  been  refused  and  that  it  is  necessary  for  him  to  have  the  information 
in  order  to  properly  protect  his  interest  in  the  corporation. 

People  V.  Keeseville,  A.  C  &  L.  C.  R.  Co.,  io6  App.  Div.  349;  94  N.  Y. 
Supp.  555. 

Latimer  v.  Herzog  Teleseme  Co.,  75  App.  Div.  522;  78  N.  Y.  Supp.  314. 


An  application  for  an  inspection  of  such  books  must  be  made  in  good 
faith  and  not  for  the  purpose  of  injuring  or  annoying  the  corporation. 

People  V.  Keeseville,  A.  C.  &  L.  C.  R.  Co.,  106  App.  Div.  349;  94  N.  Y. 
Supp.  555. 


A  director  is  entitled  to  a  peremptory  writ  of  mandamus  requiring  that 
all  books  of  account,  records  and  papers  of  the  corporation  be  submitted 
to  him  for  examination  by  himself  alone  or  with  the  aid  of  a  competent 
and  proper  person  employed  by  him  and  approved  by  the  court. 

People  V.  Columbia  Paper  Bag  Co.,  103  App.  Div.  208;  92  N.  Y.  Supp. 
1084. 


A  stockholder  is  not  entitled  to  mandamus  requiring  the  exhibition  of 
all  the  papers,  books  and  vouchers  of  the  corporation  upon  his  mere  alle- 
gation that  he  has  no  knowledge  of  the  condition  of  its  affairs  or  the 
names  of  its  stockholders  and  that  it  is  necessary  to  examine  such  books 
to  ascertain  their  names  and  residences,  so  that  he  may  confer  with  them 
as  to  the  management  of  the  company. 

Latimer  v.  Herzog  Teleseme  Co.,  75  App.  Div.  522 ;  78  N.  Y.  Supp.  314. 
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Schenectady  Contracting  Co.  v.  Schenectady  Ry.  Co.  et  al. 

SCHENECTADY  CONTRACTING  CO.  v.  SCHENECTADY 

RY.  CO.  et  al. 

[106  App.  Div.  336;  94  A^.  y-  Supp.  401.] 
(Supreme  Court,  Appellate  Division,  Third  Department.    June  29,  1905.) 

1.  Appeal--Order  Sustaining  Demueser. 

An  order  sustaining  a  demurrer  is  not  appealable. 

2.  Mechanics'  Liens — Notice— VsRincATiON. 

A  notice  of  mechanic's  lien  which  is  not  verified  as  required  by  Laws 
i^>  P-  518,  c.  418,  §  9,  subd.  7,  but  instead  bears  a  certificate  of  ac- 
knowledgmenty  is  insufficient. 

3.  Same— Pleading— Right  to  Personal  Judgment. 

Code  Civ.  Proc,  §  3412,  relative  to  the  enforcement  of  mechanics' 
Hens,  provides  that,  if  the  lienor  shall  fail  to  establish  a  valid  lien, 
he  max  recover  judgmeat  for  such  sums  as  are  due  him,  or  which  he 
might  riecover  in  an  action  on  a  contract  against  any  party  to  the 
action.    Section  1207  declares  that  where  no  answer  is  interposed  the 

Note— Office  and  Effect  of  Demand  for  Relief  in  Pleadings. 

a.  Scope  of  note. — 87. 

b.  In  general. — 87. 

c  Effect  of  demand  as  determining  character  of  acltc^n.— 83. 

4  IVhen  no  answer. — 90. 

f.  Sufficiency  of  demand  as  against  demurrer. — 91. 


a.  Scope  of  note. 

This  note  is  an  extension  of  one  upon  the  same  subject  in  11  Ann.  Cas. 
i6a 

b.  In  General.' 

A  party  cannot  be  turned  out  of  court  «mply  because  he  has  made  a 
mistake  in  demanding  relief  to  which- he  is  hot  cfntitled. 
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judgment  shall  not  be  more  favorable  to  the  plaintiff  than  that  de- 
manded in  the  complaint.  Section  4S8  provides  that  a  defendant  may 
demur  when  the  complaint  does  not  state  a  cause  of  action.  The 
complaint  in  an  action  to  enforce  a  mechanic's  lien  stated  facts  which 
were  insufficient  to  sustain  an  action  for  foreclosure  of  a  lien,  but 
which  were  sufficient  to  justify  a  personal  judgment,  and  prayed  that 
plaintiff  might  have  such  further  judgment  as  might  be  necessary  to 
protect  its  rights,  but  did  not  in  terms  ask  for  a  personal  judgment 
The  d&fendant  demurred.  Held  that,  notwithstanding  the  absence  of 
any  prayer  for  personal  judgment,  the  complaint  stated  a  cause  of 
action  for  such  a  judgment  as  against  a  demurrer  on  the  ground  that 
no  cause  of  action  was  stated. 
Appeal  from  Special  Term,  Schenectady  County. 
Action  by  the  Schenectady  Contracting  Company  against  the 

Schenectady  Railway  Company  and  another.    From  a  judgment 

for  defendants,  plaintiff  appeals.    Reversed. 

Appeal  by  the  plaintiff  from  an  order  of  the  Schenectady  Special  Term 
dated  Novemiber  12,  1904,  and  entered  in  the  office  of  the  clerk  of  said 
county  on  that  day,  sustaining  the  demurrer  of  the  defendant  Gest,  to  the 
plaintiff's  complaint,  and  also  from  an  interlocutory  judgment  dated  No- 
vember 18,  1904,  and  entered  in  the  office  of  the  clerk  of  said  county  on 

Office  and  Effect  of  Demand  for  Relief  in  Pleadings,— continued. 

Hotel  Register  Co.  of  N.  Y.  v.  Osborne,  84  App.  Div.  307;  82  N.  Y. 
Cupp.  609. 

Gillespie  v.  Montgomery,  93  App.  Div.  403 ;  87  N.  Y,  Supp.  701. 

If  the  amount  found  by  the  jury  is  larger  than  the  demand  of  the  com- 
['aint  and  there  is  no  motion  to  amend  the  complaint,  the  verdict  will 
Lj  set  aside  as  excessive,  unless  the  plaintiff  consents  to  a  reduction  to 
tiic  amount  claimed. 

Cranower  v.  Independent  Match  Co.,  83  App.  Div.  370;  82  N.  Y. 
Supp.  224. 

c.  Effect  of  demand  as  determining  character  of  action. 

It  is  well   settled  that  the  prayer   for  relief  in  a  complaint  may  be  I 

looked  to  as  explaining  and  characterizing  the  nature  of  the  action.  ^ 

Powell  V.  Hinkley,  93  App.  Div.  138;  87  N.  Y.  Supp.  2. 

Jones  V.  Leopold,  95  App.  Div.  404;  88  N.  Y.  Supp.  568. 
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that  day,  sustaining  said  demurrer.  The  action  is  brought  to  foreclose  an 
alleged  mechanic's  lien  filed  by  the  plaintiff,  as  a  subcontractor,  against 
the  defendant  Schenectady  Railway  Company,  the  owner  of  the  property 
upon  which  materials  were  furnished  and  labor  performed,  and  against 
the  defendant  Guy  M.  Gest,  the  contractor.  The  notice  of  lien  was  not 
verified.  In  place  of  the  verification,  the  plaintiff  attached  a  certificate  of 
acknowledgment. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

Everett  Smith  {John  D,  Miller,  of  counsel) ,  for  appellant. 

m 

Harriman  &  Fessenden  (James  D,  Fessenden,  of  counsel),  for 
Guy  M.  Gest,  respondent. 

Chase,  J.  The  appeal  from  the  order  should  be  dismissed. 
Rowe  V.  Rowe,  103  App.  Div.  100;  92  N.  Y.  Supp.  491, 

The  statute  (section  9,  subd.  7,  c.  418,  p.  518,  of  the  Laws  of 
1897)  requires  that  the  notice  of  lien  must  be  verified  by  the 


Office  and  Effect  of  Demand  for  Relief  in  PltiAdings, — continued. 

The  formal   demand   for   relief  is  not   conclusiv?   a 3   to   whether   the 
character  of  the  action  is  legal  or  equitable. 

Bateman  v.  Straus,  86  App.  Div.  540;  83  N.  Y.  .Supp.  785. 

But  if  the  facts  alleged  may  support  equally  an  action  at  law  or  in 
equity,  the  prayer  for  relief  decides  the  nature  of  the  action. 

Id. 

The  fact  that  a  complaint  demands  judgment  for  a  sum  of  money  only 
does  not  necessarily  stamp  the  action  as  one  at  law. 
Schulsinger  v.  Blau,  84  App.  Div.  390;  82  N.  Y.  Supp.  686. 

Failure  to  demand  equitable  relief  does  not  preclude  a  plaintiff  from 
insisting  that  the  action  is  in  equity. 

Id. 

•  Particular  demands  for  relief,  outside  of  that  which  the  court  would 
feel  justified  in  awarding  tipon  the  trial  of  the  action,  cannot  be  regarded 
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lienor,  or  his  agent,  to  the  effect  that  the  statements  therein  con- 
tained are  true,  to  his  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that,  as  to 
those  matters,  he  believes  it  to  be  true.  The  notice  of  mechanic's 
lien  must  substantially  comply  with  the  statute  which  authorizes 
the  lien.  Toop  v.  Smith,  i8i  N.  Y.  283,  73  N.  E.  11 13.  The 
notice  of  lien  filed  by  the  plaintiff  does  not  substantially  comply 
with  the  statute,  and  it  is  consequently  insufHcient  to  create  a 
lien. 

The  ground  of  the  respondent's  demurrer  to  the  plaintiff's 
complaint  is  "that  the  said  complaint  does  not  contain  facts 
sufficient  to  constitute  a  cause  of  action."  Although  the  facts 
stated  in  the  complaint  are  insufficient  to  sustain  an  action  for  the 
foreclosure  of  a  mechanic's  lien,  yet  the  facts  as  therein  stated 
are  sufficient  to  sustain  a  common-law  action  by  the  plaintiff 
against  the  respondent  for  labor  performed  and  materials  fur- 
nished pursuant  to  a  contract  between  them.  Section  3412  of  the 
Code  of  Civil  Procedure,  relating  to  the  enforcement  of  me- 
chanics' Hens,  provides : 

Office  and  Effect  of  Demand  for  Relief  in  Pleadings,— continued. 

as  impressing  upon  the  complaint  the  fault  of  containing  various  causes 

of  action  requiring  separate  statement  and  numbering. 

Powell  V.  Hinkley,  93  App.  Div.  138;  87  N.  Y.  Supp.  2. 

Id. 

When  a  complaint  for  an  undetermined  share  of  undivided  profits  of  a 
partnership,  though  failing  to  state  a  cause  of  action  at  law,  alleges  facts 
entitling  plaintiff  to  an  accounting,  such  relief  should  be  decreed  notwith- 
standing his  omission  to  pay  therefor. 

Schulsinger  v.  Blau,  84  App.  Div.  390;  82  N.  Y.  Supp.  686. 

d  When  no  answer. 


A  judgment  based  entirely  upon  a  cause  of  action  found  in  a  com- 
plaint, but  on  account  of  which  no  relief  is  asked,  is  more  favorable 
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"If  the  lienor  shall  fail,  for  any  reason,  to  establish  a  valid  lien  in  an 
action  under  the  provisions  of  this  title,  he  may  recover  judgment  therein 
for  such  sums  as  are  due  him,  or  which  he  might  recover  in  an  action  on 
a  contract  against  any  party  to  the  action/' 

The  Court  of  Appeals,  in  Bradley  &  Currier  Co.  v.  Pacheteau, 
175  N.  Y.  492,  67  N.  E.  1080,  has,  in  effect,  held  that  when  it  is 
determined  that  a  notice  is  ineffectual  to  establish  a  mechanic's 
lien  the  plaintiff  may  nevertheless  recover  a  personal  judgment 
ander  his  claim  for  a  deficiency.  Ryan  v.  Train,  95  App.  Div.  73, 
88  N.  Y.  Supp.  441.  Respondent  substantially  conceded  that  the 
facts  alleged  in  the  complaint  are  sufficient  to  sustain  a  personal 
judgment  against  him  if  a  personal  judgment  had  been  asked  in 
the  demand  for  judgment.  The  plaintiff,  in  its  demand  for  judg- 
ment, asks  for  the  establishment  of  the  lien,  the  foreclosure  there- 
of, the  safe  of  the  premises  described  therein,  and  the  application 
of  the  proceeds  of  sale  to  the  payment  of  the  lien  and  interest,  to- 
gether with  the  expenses  of  the  sale  and  the  costs  of  the  action. 
It  further  asks : 

Office  and  Effect  op  Demand  for  Relief  in  Pleadings,— continued. 

than  that  demanded  in  the  complaint,  within  the  meaning  of  section  1207 
of  the  Code  of  Civil  Procedure. 

Hasbrouck  v.  New  Platz,  H.  &  P.  Traction  Ob.,  98  App.  Dlr.  563; 
go  N.  Y.  Supp.  977. 

f.  Sufficiency  of  demand  as  against  demwrrrr. 

A  complaint  is  not  demurrable  for  insufficiency  because  plaintiff  is  not 
entitled  to  the  particular  relief  asked  for,  provided  he  is  entitled  to  any 
relief,  either  legal  or  equitable. 

Hotel  Register  Co.  of  N.  Y.  v.  Osborne,  84  App.  Div.  307;  82  N.  Y. 
Supp.  6og. 

\  complaint,  alleging  a  good  canse  of  action  at  law,  made  to  the 
equitable  side  of  the  court,  is  not  demurrable  for  insufficiency  because 
plaintiff  is  not  entitled  to  the  equitable  relief  demanded. 

Gillespie  v.  Montgomery,  93  App.  Div.  403;  87  N.  Y.  Supp.  701. 
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"(4)  That  plaintiff  have  judgment  against  the  defendant  Guy  M.  Gest 
for  any  deficiency  that  may  remain  due  it  after  such  sale.  (5)  That  plain- 
tiff may  have  such  further  judgment,  decree,  or  order  as  may  be  neces- 
sary to  protect  its  rights  in  the  premises." 

There  is  a  lack  of  harmony  among  the  decisions  of  the  courts 
of  this  state  on  the  question  as  to  whether  a  demurrer  should  be 
sustained  if  the  facts  alleged  in  the  complaint  constitute  a  cause 
of  action,  but  are  insufficient  to  sustain  the  judgment  demanded 
in  the  complaint.  Where  no  answer  is  interposed,  it  is  provided 
by  the  Code  of  Civil  Procedure  (section  1207)  that  the  judgment 
shall  not  be  more  favorable  to  the  plaintiff  than  that  demanded  in 
the  complaint.  Section  488  of  the  Code  of  Civil  Procedure  pro- 
vides when  a  defendant  may  demur  to  a  complaint.  It  does  pro- 
vide that  a  defendant  may  demur  to  a  complaint  when  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  but  it  does  not 
provide  for  a  demurrer  when  such  facts  are  stated,  but  the  de- 
mand for  judgment  does  not  ask  the  relief  to  which  the  facts  thus 
stated  entitle  the  plaintiff.    The  right  to  demur  by  reason  of  the 

Office  and  Effect  of  Demand  for  Relief  in  PLEADiNGS,---continued. 

In  an  action  on  a  contract,  a  complaint  alleging  that,  while  in  plain- 
tiff's employ,  defendant  collected  money  which  he  refused  to  turn  over, 
and  praying  for  an  accounting  and  judgment  for  the  amount  found  due 
and  for  the  delivery  of  all  papers  kept,  by  defendant  in  relation  to  the 
business,  is  not  demurrable,  although  plaintiff  is  not  entitled  to  all  the 
relief  demanded. 

Hotel  Register  Co.  of  N.  Y.  v.  Osborne,  84  App.  Div.  307;  82  N.  Y. 
Supp.  609. 

The  fact  that  a  supplemental  complaint,  bringing  in  as  a  party  defend- 
ant's trustee  in  bankruptcy  and  merely  alleging,  as  directed  by  the  bank- 
ruptcy court,  the  trustee's  representative  capacity,  demands  the  same  judg- 
ment as  the  original  complaint,  is  not  ground  for  demurrer  by  the  trustee. 

Lathner  v.  McKinnon,  85  App.  Div.  224;  83  N.  Y.  Supp.  315. 

In  an  action  upon  a  breach  of  a  covenant,  to  furnish  a  family  pass, 
in  a  conveyance  of  a  railroad  right  of  way,  when  the  only  relief  demanded 
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« 

failure  of  the  plaintiff  to  demand  the  specific  judgment  to  which 
he  is  entitled  has  never  been  given  by  statute  in  this  state.  See  6 
Ency.  Plead.  &  Prac.  350.  It  is  said  in  Mackey  v.  Auer,  8  Hun, 
180-182: 


*t^ 


'Whenever  the  complaint  contains  allegations  of  fact  which,  if  proved 
upon  a  trial  after  issue  of  fact  joined,  would  entitle  the  plaintiff  i^  l^.-.j 
relief,  either  legal  or  equitable,  a  demurrer  on  the  ground  that  the  crm- 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  will  not 
be  upheld.  The  defendant  cannot  demur  to  the  prayer  for  relief.  He 
must  demur  to  the  facts  alleged,  and,  to  sustain  his  demurrer,  he  must 
show  that  upon  those  facts  the  plaintiff  cannot  have  any  relief  at  the 
hands  of  the  court;  and  it  is  not  sufficient  for  him  to  show  that  the  relief 
upon  such  facts  could  not  be  that  asked  for  by  the  complaint.  The  right 
to  demur  is  not  given  by  the  Code  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  entitle  the  plaintiff  to  the  relief  demanded 
therein,  but  on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  that  is,  any  cause  of  action." 


In  Parker  v.  John  Pullman  &  Co.,  36  App.  Div.  208,  217,  56  N. 

Office  and  Effect  of  Demand  for  Relief  in  Pleadings, — continued. 

is  that  the  railroad  be  ejected  and  enjoined  from  the  enjoyment  of  the 
easements  and  privileges  granted,  that  the  transfer  be  set  aside  and  that 
plaintiff  recover  damages  for  the  withholding  of  such  easements  and 
privileges  and  that  he  be  awarded  such  other  and  further  relief  as  may 
be  just  and  equitable,  the  complaint  is  demurrable  for  insufficiency,  as 
plaintiff  is  only  entitled  to  recover  damages  for  failure  to  provide  the 
promised  pass,  which  are  not  demanded,  though  it  appears  from  the  com- 
plaint that  a  cause  of  action  for  such  damages  exists  against  defendant. 

Hasbrouck  v.  New  Platz,  H.  &  P.  Traction  Co.,  98  App.  Div.  563;  90 
N.  Y.  Sttpp.  977. 

The  demurrer  cannot  be  overruled  on  the  ground  that  nominal  damages 
will  be  presumed  to  result  from  the  breach  of  the  covenant  and  hence  that 
the  complaint,  though  not  framed  upon  that  theory,  states  a  good  cause 
of  action  to  recover  such  damages. 

Id. 
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Y.  Supp.  734,  740,  the  court  say : 

•The  right  of  the  defendant  to  test  jurisdiction  by  demurrer  depends 
partly  upon  sections  481  and  1207  of  the  Code  of  Civil  Procedure.  The 
former  provides  that  a  complaint  must  contain,  first,  the  title  of  the  action, 
the  name  of  the  court,  and  the  names  of  the  parties ;  second,  a  statement 
of  the  facts  constituting  the  cause  of  action;  and,  third,  'a  demand  of  the 
judgment  to  which  the  plaintiff  supposes  himself  entitled.'  But  this  does 
not  mean  that  the  plaintiff  may  not  have  any  other  judgment  than  he 
demands,  although  section  1207  provides  that  where  there  is  no  answer  the 
judgment  shall  not  be  more  favorable  to  the  plaintiff  than  he  has  demanded 
in  his  complaint.  This  clearly  relates  not  to  an  action  v;here  a  demurrer 
has  been  interposed,  but  to  one  where  a  judgment  is  to  be  entered  by 
default,  and  the  reason  is  plain.  A  party  may  be  willing  to  permit  a  judg- 
ment by  default,  not  more  favorable  than  that  which  is  demanded  in  the 
complaint;  but  when  he  demurs,  as  in  the  present  instance,  his  claim  is 
that  the  plaintiff  is  entitled  to  no  relief  whatever  on  the  allegations  of  the 
complaint,  for  the  demurrer  here  is  that  the  'complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action' ;  in  other  words,  that  the  plaintiff 
is  entitled  to  no  judgment  whatever." 

There  are  very  many  reported  cases  on  this  subject,  and  the 
views  expressed  are  conflicting.  See  Bailey's  Code  Pleading  & 
Practice  (2d  Ed.)  pp.  326-330.  The  position  taken  by  the  court 
in  the  two  cases  from  which  I  have  quoted  seems  to  me  to  be 
logical  and  in  accordance  with  the  plain  language  of  the  Code 
provisions  relating  to  demurrers. 

It  is  unnecessary  to  say  that  a  demurrer  may  not  be  sustained 
in  some  cases  where,  in  considering  the  demand  for  judgment  in 
connection  with  the  allegations  of  the  complaint,  it  may  be  fairly 
said  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  See  Hasbrouck  v.  New  Paltz,  H.  &  P.  Trac- 
tion Co.,  98  App.  Div.  563, 90  N.  Y.  Supp.  977. 

In  this  case,  in  view  of  the  said  section  3412  of  the  Code  of 
Civil  Procedure,  expressly  providing  that,  if  the  lienor  fails  to 
establish  a  valid  lien  in  an  action  under  title  3  of  chapter  23  of 
the  Code  of  Civil  Procedure,  he  may  recover  judgment  as  in  an 
action  on  contract  against  any  party  to  the  action,  and  in  view  of 
the  fact  that  plaintiff,  in  addition  to  demanding  judgment  for  the 
foreclosure  of  the  lien  and  for  a  judgment  against  the  respondent 
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Schenectady  Contracting  Co.  v.  Schenectady  Ry.  Co.  et  al. 

for  deficiency,  has  also  demanded  such  further  judgment  as  may 
be  necessary  to  protect  its  rights,  it  should  be  held  that  such  de- 
mand fairly  includes  a  personal  judgment  in  accordance  with  said 
section  3412  of  the  Code  of  Civil  Procedure,  or  at  least  that  a  de- 
murrer to  the  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  should  not  be  sustained. 
See  Steuerwald  v.  Gill,  85  App.  Div.  605,  83  N.  Y.  Supp.  396. 

The  appeal  from  the  order  should  be  dismissed,  and  the  inter- 
locutory judgment  should  be  reversed,  with  costs,  and  the  de- 
murrer overruled,  with  costs,  with  leave  to  the  respondent  to 
plead  over  on  payment  of  the  costs.    All  concur. 
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McCARG  V.  BURR. 


[lo6  App,  Div,  27s;  94  i^-  V-  Supp.  675.] 


(Supreme  Court,  Appellate  Division,  Third  Department,    June  29,  1905.) 


I.  Justices  of  the  Peace— -Criminal  Process — Place  of  Return. 

Laws  1899,  p.  520,  c.  275,  §  35,  gives  justices  of  the  peace  of  a  certain 
city  the  same  powers,  duties,  and  jurisdiction,  except  in  criminal 
cases,  as  justices  of  towns.  Code  Cr.  Proc.  §  56,  gives  county  courts 
of  special  sessions  exclusive  jurisdiction  to  determine  charges  of 
cruelty  to  animals.  Pen.  Code,  §  655,  declares  cruelty  to  animals  a 
misdemeanor.  Code  Cr.  Proc.  §  151,  requires  a  warrant,  issued  by  a 
justice  upon  complaint,  to  direct  that  defendant  be  brought  before 
the  magistrate  issuing  the  same,  or,  if  the  offense  was  committed  . 
within  another  town  and  is  one  which  a  court  of  special  sessions  has 
jurisdiction  to  try,  it  must  direct  that  defendant  be  brought  before 
a  magistrate  of  the  town  in  which  the  offense  was  committed.    Held, 


Note — ^Liability  of  Committing  Magistrate  for  False  Imprisonment. 

a.  In  general. — g6. 

b.  Lack  of  jurisdiction. — 104. 

c.  Warrant  issued  on  insufficient  complaint. — 106. 


a.  In  general. 

Although  the  facts  set  forth  in  a  complaint  are  insufficient  upon  which 
to  issue  a  warrant,  if  they  are  sufficient  to  render  the  action  of  the  justice 
in  passing  upon  their  sufficiency  a  judicial  one,  he  will  not  be  liable  to  an 
action  for  false  imprisonment. 

Bocock  v.  Cochran,  32  Hun,  521. 

In  determining  whether  there  is  sufficient  evidence  to  authorize  the 
issuing  of  a  warrant,  a  magistrate  acts  judicially  and  he  is  not  liable,,  ^ 

while  thus  acting,  if  he  err  in  judgment. 

Blythe  v.  Tompkins,  2  Abb.  Fr.  468. 
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that  a  complaint  charging  cruelty  to  animals  committed  in  another 
town  did  not  authorize  a  justice  of  the  city  in  question  to  make  a 
warrant  for  the  arrest  of  accused  returnable  to  himself. 

3.  False  Imfhisonment— Liability  of  Justice-— Issuance  op  Void  Process. 
iSince  the  warrant  was  in  excess  of  the  justice's  jurisdiction  to  issue, 
and  was  void,  the  act  of  the  justice  in  trying,  sentencing,  and  impriron- 
ing  the  accused  upon  such  warrant,  over  the  latter's  objection  to  the 
justice's  want  of  jurisdiction,  constituted  false  imprisonment,  for  which 
the  justice  was  civilly  liable  in  damages  notwithstanding  his  judicial 
position. 

3.  Same. 

Nor  did  the  fact  that  Code  Cr.  Proc.  §  164,  requires  the  person 
executing  the  warrant  to  take  accused  to  the  nearest  accessible  magis- 
trate, if  the  magistrate  of  the  town  before  whom  defendant  is  directed 
to  be  taken  is  absent  or  unaible  to  act,  and  thus  would  have  given  the 
justice  jurisdiction  to  try  the  accused  under  certain  conditions,  give 
him  jurisdiction  over  the  accused  in  the  case  specified,  so  as  to  exempt 
him  from  civil  liability. 

Houghton  and  Chester,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Fulton  County. 

Action  by  John  McCarg  against  John  W.  Burr.   From  a  judg- 


LlABILITY  OF   COMMnriNG   MAGISTRATE  FOR   FaLSE   IMPRISONMENT,— COUt'd. 

But  in  making  the  warrant  and  delivering  it  to  an  officer  he  acts 
ministerially  and  if  the  warrant  is  void  on  its  face  he  is  liable. 

Blythe  v.  Tompkins,  2  Abb.  Pr.  468. 

The  justice  is  liable  in  such  case,  although  he  acted  in  good  faith,  and 
although  there  was  before  him  sufficient  proof  to  have  authorized  him 
to  issue  a  valid  warrant. 

Blythe  v.  Tompkins,  2  Abb.  Pr.  468. 

Plaintiff  was  arrested  and  brought  before  the  defendant,  a  magistrate, 
who  refused  to  proceed  with  the  examination  at  that  time,  but  adjourned 
the  case  twenty-four  hours,  and  held  plaintiff  to  bail.  He  also  refused  to 
release  the  plaintiff  on  his  furnishing  a  bondsman  or  to  accept  any  bail 
until  after  twenty-four  hours,  and  directed  that  he  be  locked  up  until  the 
following  day.  The  court  says:  "What  he  did  was  done  in  the  d:s- 
chn*-"*?  of  his  judicial  functions,  and  it  is  elementary  law  that  no  judge 
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ment  for  plaintiff,  r  -  '  f  om  an  order  denying  a  new  trial,  de- 
fendant appeals.    A/Krvud. 

The  defendant  was,  in  1901,  a  justice  of  the  peace  of  the  city  of  Glovers- 
ville.  Upon  the  29th  day  of  July,  1901,  he  issued  a  warrant  for  the  arrest 
of  the  plaintiff  herein  upon  an  information  and  depositions  charging  a 
violation  of  section  655  of  the  Penal  Code  at  the  town  of  Mayfield,  Fulton 
county,  N.  Y.,  to  wit,'  cruelty  to  animals,  which  offense  is  enumerated  as 
subdivision  27  of  section  56,  Code  of  Criminal  Procedure.  The  wafant 
required  that  the  plaintiff  be  brought  before  the  defendant,  as  said  justice. 
Under  said  warrant  the  plaintiff  was  arrested  and  arraigned  before  said 
justice  upon  the  30th  day  of  July,  igoi.  He  was  informed  of  his  right  to 
employ  counsel,  and  the  case  was  adjourned  by  the  court,  to  permit  the 
defendant  to  procure  counsel,  to  the  loth  day  of  August,  1901,  and  the 
defendant  remanded  to  the  custody  of  an  officer.  On  August  10,  igoi, 
the  plaintiff  appeared  with  his  counsel,  who,  at  the  opening  of  the  court 
objected  to  any  further  proceed'ng2».  and  moved  for  his  discharge  upon 
the  grounds,  among  others,  that  as  ihe  crime  was  committed  in  the  town 
of  Mayfield,  Fulton  coanty,  the  rourt  was  without  jurisdiction,  and  that 
the  warrant  was  fatal!y  defective  'v  that  it  did  not  contain  the  direction 
required  by  section  151  of  the  Cods  of  Criminal  Procedure,  viz.,  "that  the 
defendant  be  brought  before  a  magistrate  of  the  town  in  which  the  offense 
was  committed."  These  objections  were  overruled.  The  jury  was  im- 
paneled, the  plaintiff  was  tried  and  found  guilty,  and  an  adjournment  was 

^^^^^^■^■■^"■"^^^■^^^^^^■^■■^^■■■^■^^■■^^■"'■^■^■■"^^"^"^^"^■^"^■■^■^^^^^^^^^^■^■^■"^^^^^^^ 
Liability  of  Committing  Magistbate  for  False  Imprisonment,— -cont'd. 

or  magistrate  can  be  held  responsible  in  a  civil  action  for  a  judicial  deter- 
mination, however  erroneous." 

Hommert  v.  Gleason,  58  St.  Rep.  342;  14  N.  Y.  Supp.  568;  20  Civ. 
Pro.  349. 

Where  the  facts  stated  in  the  information  presented  to  the  justice  were 
sufficient  to  give  him  jurisdiction  to  issue  a  warrant,  the  fact  that  it 
appeared  upon  the  hearing  that  the  ordinance  under  which  the  warrant 
was  issued  was  invalid,  and  that  the  accused  committed  no  crime,  did 
not  make  the  original  warrant  void  or  irregular,  or  render  the  magis- 
trate liable  for  having  issued  it. 

Gilbert  v.  Satterlee,  loi  App.  Div.  313;  91  N.  Y.  Supp.  960. 

Where  the  evidence  upon  which  a  warrant  is  issued  is  colorable,  and 
sufficient  to  call  upon  the  justice  to  exercise  his  judgment  in  determining  i 

the  propriety  of  issuing  process,  and  he  acts  in  good  faith  he  should  be 
protected. 

Pratt  v.  Bogardus,  49  Barb.  99- 
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taken  until  the  14th  day  of  August,  igoi,  for  the  purpose  of  pronouncing 
sentence.  Upon  said  date  the  plaintiff  appeared,  and  again  renewed  his 
objection  to  the  jurisdiction  of  the  court.  The  defendant  sentenced  the 
plaintiff  to  pay  a  fine  of  $25,  and  be  imprisoned  in  the  Fulton  county  jail 
not  exceeding  25  days  in  default  of  the  payment  thereof.  An  appeal  from 
said  conviction  was  taken  upon  the  14th  day  of  August^  1901,  to  the  Fulton 
County  Court,  which  conviction  was  thereafter  reversed  by  said  court. 
Thereafter,  and  upon  the  5th  day  of  February,  1903,  this  action  was 
brought  to  charge  the  defendant  for  damages  for  false  imprisonment.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $175  and 
costs,  and  judgment  was  thereafter  entered  for  the  sum  of  $279.58.  A 
motion  was  made  for  a  new  trial,  which  was  denied,  and  from  this  judg- 
ment, and  this  order  denying  the  motion  for  a  new  trial,  this  appeal  has 
been  taken. 


Argued  before   PARKER,   P.   J.,    and   SMITH,   CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

N,  H.  Anibal,  for  appellant. 

Eugene  D.  Scribner,  for  respondent. 


Liability  of  Cobcmitting  Magistrate  for  False  Ibcfrisonment, — cont'd. 

Where  in  the  course  of  proceedings  before  a  justice  of  the  peace,  which 
he  was  forced  to  entertain  and  in  which  he  had  jurisdiction  of  the  subject- 
matter  and  acquired  jurisdiction  of  the  person  of  one  charged  with  a 
criminal  offense,  a  question  is  presented  as  to  whether,  on  account  of 
certain  steps  taken,  the  justice  has  authority  to  proceed  further,  which 
question  is  dependent  upon  the  construction  of  a  statute,  and  he,  in  good 
faith,  erroneously  decides  that  he  has  authority  to  and  does  proceed,  the 
error  is  simply  one  of  judgment  upon  a  question  of  law  and  the  justice 
is  not  liable  therefor  in  a  civil  action. 

Austin  V.  Vrooman,  128  N.  Y.  229;  28  N.  E.  477;  14  L.  R.  A.  138. 

In  an  action  for  false  imprisonment  it  appeared  that  a  sworn  complaint 
against  the  plaintiff  was  presented  to  the  defendant,  a  justice  of  the  peace, 
charging  the  plaintiff  with  supplying  diluted  milk  to  a  butter  factory  in 
violation  of  the  act  of  1885,  which  makes  such  act  a  misdemeanor.  The 
justice  issued  a  warrant.  Plaintiff  was  arrested,  and  on  being  arraigned 
pleaded  not  guilty.    He  waived  a  preliminary  examination  and  offered  bail 
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Smith,  J.  The  charter  of  the  city  of  Gloversville.  (chapter 
275,  p.  500,  of  the  Laws  of  1899)  provides  for  the  election  of  two 
justices  of  the  peace,  and  by  section  35  of  that  act  it  is  provided 
that: 

"The  justices  of  the  peace  of  the  city  of  Gloversville  shall  have  the  same 
power,  duties  and  jurisdiction,  the  same  fees  and  compensations,  and  be 
subject  to  the  same  liabilities  as  if  the  city  of  Gloversville  were  a  town  in 
the  county  of  Fulton,  and  they  were  justices  of  the  peace  thereof;  except 
that  they  shall  have  no  jurisdiction  in  any  criminal  action  or  proceeding 
or  special  proceeding  of  a  criminal  character,  other  than  a  bastardy  pro- 
ceeding, for  or  on  account  of  any  offense  committed  or  charged  to  have 
been  committed  within  said  city,  except  as  otherwise  provided  herein  in 
the  case  of  the  absence  or  inability  or  disability  of  the  recorder." 

By  section  56  of  the  Code  of  Criminal  Procedure  courts  of 
special  sessions  are  given  exclusive  jurisdiction  to  hear  and  deter- 
mine charges  of  misdemeanors  committed  within  their  respective 
counties  in  certain  cases,  among  which  is  specified  cruelty  to 
animals  or  children.    By  section  655  of  the  Penal  Code  a  person 

Liability  of  Committing  Magistrate  for  False  Imprisonment, — cont'd. 

for  his  appearance  before  the  next  grand  jury.  The  district  attorney, 
who  appeared  for  the  people,  claimed  that  the  justice  had  exclusive 
jurisdiction.  The  oflFer  of  bail  was  refused,  and  plaintiff  thereupon 
demanded  a  jury.  He  was  tried,  found  guilty  and  sentenced  to  pay  a 
fine,  and  to  be  confined  in  the  county  jail  until  it  was  paid,  not  to  exceed 
ninety  days.  The  conviction  was  affirmed  on  appeal  to  the  county  court, 
but  was  reversed  by  the  General  Term.  It  was  held,  that  while  the 
justice  erred  in  trying  thie  plaintiff  after  his  offer  of  bail,  he  did  not 
render  himself  liable  in  damages,  and  the  complaint'  was  properly  dis- 
missed. 

Austin  v.  Vrooman,  128  N.  Y.  229;  28  N.  E.  477;  14  L.  R.  A.  138. 

If  a  warrant  of  arrest  be  issued  upon  facts  giving  the  judge  jurisdiction, 
and  defendant  appears  and  by  showing  new  facts  or  denying  those  alleged 
against  him,  has  it  set  aside,  the  process  is  simply  erroneous  and  though 
set  aside,  protects  the  judge  against  an  action  for  false  imprisonment 

Marks  v.  Townscnd,  97  N.  Y.  59a 
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is  declared  guilty  of  a  misdemeanor  who  cruelly  beats  or  un- 
justifiably injures  an  animal,  whether  belonging  to  himself  or  to 
another.  By  section  151  of  the  Code  of  Criminal  Procedure  is 
provided  the  form  of  a  warrant  to  be  issued  by  a  justice  upon  a 
complaint.    In  that  section  it  is  provided : 

"The  warrant  must  direct  that  the  defendant  be  brought  before  the 
magistrate  issuing  the  warrant,  or  if  the  offense  was  committed  in  another 
town,  and  is  one  which  a  court  of  special  sessions  has  jurisdiction  to  try, 
or  which  a  magistrate  has  jurisdiction  to  hear  and  determine,  he  must 
direct  that  the  defendant  be  brought  before  a  magistrate  of  the  town  in 
which  the  offense  was  committed." 

The  complaint  presented  to  the  defendant  showed  sufficient 
cause  for  the  issuing  of  a  warrant  for  the  arrest  of  the  plaintiff. 
The  warrant,  however,  made  returnable  to  himself,  was  clearly  in 
excess  of  his  authority,  and  in  violation  of  the  provisions  of  the 
Code  of  Criminal  Procedure.  The  ofJFense  having  been  committed 
in  the  town  of  Mayfield,  and  not  within  the  city  of  Gloversville, 
the  warrant  should  have  been  made  returnable  to  a  justice  of  the 
peace  within  the  town  of  Mayfield.    Upon  this  warrant,  issued 

Liability  of  Committing  Magistrate  for  False  Imprisonment, — cont'd. 

A  justice  of  the  peace  before  whom  a  person  is  brought  by  an  officer 
for  breach  of  a  municipal  ordinance,  committed  within  his  view,  and 
which  the  justice  has  jurisdiction  to  hear  and  decide,  is  not  liable  for 
false  imprisonment,  by  reason  of  the  issuing  of  an  execution,  in  virtue  of 
a  conviction,  though  no  formal  record  be  made  and  filed ;  such  record  not 
being  required  by  statute. 

Willis  v.  Havemeyer,  5  Duer,  447. 

Where  a  judge,  in  a  proceeding  before  him  as  to  the  commitment  of 
an  alleged  insane  person,  errs  in  his  judgment  as  to  whether  the  facts 
presented  to  him  do  or  do  not  confer  jurisdiction  upon  him  to  act,  he  is 
not  liable  to  an  action  for  false  imprisonment  by  a  person  committed  by 
him  as  insane,  through  an  error  of  judgment. 

Aycrs  v.  Russell,  50  Hun,  282;  20  St.  Rep.  323;  3  N.  Y.  Supp.  338. 

Where  a  statute  requires  that  a  certain  person  shall  execute  a  war- 
rant, and  it  is  executed  by  another,  such  proceeding  is  void  and  a  magis- 
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without  authority,  the  plaintiff  was  brought  before  the  defendant, 
and,  although  objecting  to  the  jurisdiction  of  the  defendant,  was 
tried,  convicted,  and  imprisoned  by  sentence  which  defendant  pro- 
nounced. He  has  been  deprived  of  his  liberty  by  process  issued 
by  the  defendant  without  authority,  and  which  was  void.  For 
this  unlawful  imprisonment  the  defendant  is  clearly  liable,  unless 
he  be  excused  by  reason  of  his  judicial  position,  and  because  his 
act  in  issuing  the  warrant  was  a  judicial  act,  for  liability  for  which 
the  law,  through  public  policy,  exempts  a  public  officer. 

In  Bigelow  v.  Steams,  19  Johns.  39,  10  Am.  Dec.  189,  the  head- 
note  reads : 

"If  a  court  of  limited  jurisdiction  issues  process  which  is  illegal,  or  if  a 
court,  whether  its  jurisdiction  be  limited  .or  not,  holds  cognizance  of  a 
cause  without  having  gained  jurisdiction  of  the  person  of  the  defendant 
by  having  him  before  them  in  the  manner  required  by  law,  the  proceed- 
ings are  void.  And,  in  the  case  of  a  limited  and  special  jurisdiction,  the 
magistrate  attempting  to  enforce  a  proceeding  founded  on  any  judgment, 
sentence,  or  conviction  in  such  a  case  is  a  trespasser.  Whenever  a  new 
power  is  conferred  on  a  justice  of  the  peace,  he  must  proceed  in  the  mode 
prescribed  by  the  statute.     Where  the  act  for   suppressing  immorality, 
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trate  who  convicts  and  commits  a  person  so  served  with  a  warrant  is 
liable  to  an  action  for  false  imprisonment. 

Reynolds  v.  Orvis,  7  Cow.  269. 

In  an  action  for  false  imprisonment,  under  a  warrant,  issued  by  a 
person  assuming  to  perform  the  duties  of  a  police  justice  in  the  city 
and  county  of  New  York,  after  the  abolition  of  the  office,  the  alleged  un- 
constitutionality of  the  act  of  1895,  chapter  601,  furnishes  no  defense, 
that  act  being  constitutional. 

Stenson  v.  Koch,  152  N.  Y.  87;  46  N.  E.  176. 

A  person  issuing  a  warrant  as  a  justice  of  the  peace  under  which  a 
party  is  imprisoned,  must,  in  order  to  justify  the  arrest,  in  an  action 
for  false  imprisonment,  show  himself  to  have  been  at  the  time  not  only 
de  facto,  but  de  jure  a  justice  of  the  peace. 

Newman  v.  Tieman,  37  Barb.  159. 
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which  authorizes  a  justice  to  convict  for  offenses  against  the  statute, 
requires  him  to  cause  the  party  to  be  brought  before  him,  and  upon  proof, 
etc.,  to  convict  him  in  the  manner  prescribed,  held,  that  the  justice  could 
not,  on  the  return  of  the  precept,  or  summons  personally  served,  proceed 
to  hear  the  proofs  and  convict  the  party,  who  had  failed  to  appear,  with- 
out having  him  brought  before  him." 

In  Reynolds  v.  Orvis,  7  Cow.  269,  the  defendants,  as  justices  of 
the  peace,  had  issued  a  warrant,  and  had  delivered  it  to  a  justice 
of  a  town  other  than  that  in  which  the  plaintiff,  a  claimed  pauper, 
resided.  The  plaintiff  was  arrested  and  brought  before  the 
justices,  who  examined  him  and  made  the  order  of  removal,  which 
was  executed.  Ey  i  Rev.  Laws,  p.  280,  §  7,  a  warrant  for  the 
examination  of  a  pauper  might  be  directed  to  the  constable  of  the 
county  where  the  pauper  resided.  But  it  could  only  be  executed 
by  a  constable  of  the  town  where  the  pauper  resided.  In  that  case 
it  was  held  that  while  the  justices  had  authority  to  issue  the  war- 
rant, because  they  delivered  it  to  a  constable  of  a  town  other  than 
that  in  which  the  pauper  resided,  and  proceeded  upon  an  arrest 
made  by  such  constable  of  such  other  town,  they  were  liable  for 
the  false  imprisonment.    It  was  there  held  that  the  justices  had 

LIABU.ITY  OF   COMMITTING   MAGISTRATE  FOR  FaLSE   IMPRISONMENT, — COnt'd. 

A  justice  of  the  peace  issued  a  warrant  for  the  arrest  of  an  individual, 
upon  a  criminal  charge,  late  on  Saturday  night,  with  an  indorsement 
thereon,  directing  that  the  accused  should  be  committed  until  the  following 
Monday,  for  examination,  and  the  constable  arrested  the  apcused,  on  ihc 
same  evening  and  committed  him  to  jail  without  first  bringing  him 
before  the  justice.  It  was  held  that  the  justice  had  exceeded  his  authority, 
and  that  he  together  with  the  constable  was  liable  for  false  imprison- 
ment. 

Pratt  v.  Hill,  16  Barb.  303. 

The  plaintiff  was  brought  before  a  justice  on  a  peace  warrant.  The 
justice  decided  he  should  give  bonds  to  keep  the  peace  and  the  plaintiff 
having  refused,  the  justice  being  too  ill  then  to  make  out  a  warrant  for 
his  commitment,  told  the  plaintiff  that  he  might  go  where  he  pleased 
that  night.  The  plaintiff  went  home.  The  next  morning  the  justice 
issued  a  warrant  for  his  commitment  under  which  he  was  arrested  and 
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no  jurisdiction  of  the  process  and  of  the  person  of  the  defendant, 
and  that  the  matter  was  coram  non  judice,  and  the  acts  of  the 
justices  therein  were  held  to  be  unlawful,  and  to  constitute  a 
false  imprisonment  of  the  plaintiff.  In  the  opinion  in  that  case  it 
is  said : 

"The  doctrine  advanced  is  supported  by  the  case  of  Bigelow  v.  Steams, 
19  Johns.  39,  10  Am.  Dec.  189.  It  is  there  laid  down  that  if  a  court  of 
limited  jurisdiction  issues  process  which  is  illegal,  or  if  a  court,  whether 
::s  jurisdiction  be  limited  or  not,  holds  cognizance  of  a  cause  without 
laving  gained  jurisdiction  of  the  person  of  the  defendant  by  having  him 
before  them  in  the  manner  required  by  law,  the  proceedings  are  void.  In 
tliat  case  Chief  Justice  Spencer  observed:  'I  consider  it  perfectly  well 
y  'ttled  that,  to  justify  an  inferior  magistrate  in  committing  a  person,  he 
J  'ust  have  jurisdiction,  not  only  of  the  subject-matter  of  the  complaint, 
b.:t  also  of  the  process  and  the  person  of  the  defendant' 


tf 


In  Blythe  v.  Tompkins,  reported  2  Abb.  Pr.  468,  Judge  Bal- 
com,  at  Special  Term,  held : 

"A  justice  of  the  peace  acts  ministerially  in  issuing  and  delivering  a 
criminal  warrant  to  an  officer  to  be  executed.    If  such  a  warrant  is  not 
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itrprisoned.  It  was  held  in  an  action  against  the  justice  for  false  im- 
prisonment that  the  permission  given  the  plaintiff  to  go  at  large  was 
not  a  discharge  and  the  subsequent  warrant  not  illegal. 

Gano  V.  Hall,  42  N.  Y.  67. 

b.  Lack  of  jurisdiction, 

A  justice  who  convicts  and  sentences  a  person  for  an  offense  of  which 
the  court  has  no  jurisdiction,  is  liable  to  an  action  for  false  imprisonment. 

Wait  V  Green,  5  Park  Cr.  185. 

A  magistrate  is  not  liable  for  errors  committed  by  him  while  he  acts 
judicially,  it  he  has  jurisdiction  of  the  subject-matter. 

Ayers  v.  Russell,  50  Hun,  282 ;  20  St.  Rep.  323 ;  3  N.  Y.  Supp.  338. 

Blythe  v.  Tompkins,  2  Abb.  Pr.  468. 

Stewart  v.  Hawley,  21  Wend.  552. 
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valid  on  its  face,  the  justice  who  issues  and  the  officer  who  executes  it  are 
liable  for  assault  and  battery  and  false  imprisonment  at  the  suit  of  the 
person  arrested  upon  it " 

It  is  undoubtedly  true  that,  for  an  error  of  judgment  in  per- 
forming a  judicial  act,  a  judicial  officer  is  not  responsible  civilly. 
For  an  erroneous  determination  that  the  facts  stated  in  a  com- 
plamt  are  sufficient  to  constitute  a  crime,  he  is  exempt  from 
liability,  because  the  act  is  judicial  If,  however,  the  fact  be 
stated  only  upon  information  and  belief,  it  is  held  that  that  is  not 
a  statement  of  facts  sufficient  to  call  for  the  exercise  of  judicial 
judgment,  and  for  the  issuance  of  a  warrant  upon  such  com- 
plaint a  justice  is  held  liable  in  a  civil  action.  McKelvey  v. 
Marsh,  to  Ann.  Cas.  178;  63  App.  Div.  369;  71  N  Y.  Supp.  541. 

The  cases  are  not  entirely  in  accord  in  defining  the  border  line 
beyond  which  a  judicial  officer  cannot  go  without  subjecting  him- 
self to  civil  liability  Some  confusion  has  arisen  also  in  the  state- 
ment of  the  law  as  applied  to  actions  against  the  judicial  officer, 
and  as  applied  to  actions  against  the  executive  officer  who  executes 
the  warrant  which  the  judicial  officer  issues.     It  may  be,  if  in 
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To  justify  an  inienor  magistrate  in  committing  a  person,  he  must  have 
jurisdiction  not  onl>  ol  the  subject-matter  of  the  complaint,  but  also  of 
the  process  and  tht  person  ot  the  defendant. 

Bigeiow  v.  Stearns,  jg  Johns  39. 

In  an  action  against  a  justice  for  false  imprisonment,  on  a  warrant 
issued  by  tht  dtlendant,  every  intendment  will  be  made  in  favor  of  the 
juiisdiction. 

Williams  v  Williams,  2  Hun,  11 1. 

Ihe  general  rule  is  that  where  a  judge  who  has  jurisdiction  of  the 
subject-maitcr  errs  in  his  judgment  as  to  whether  the  facts  presented  do 
or  do  not  confer  junsdiciion.  \u  is  not  hable  to  an  action  of  false  im- 
prisonment by  a  person  arrested  through  an  error  of  judgment. 

Langc  V.  Bent  diet.  >3  N.  Y.  12. 

A>crs  V.  Russtll  50  Ihm,  282;  20  St  Rep  323,  3  N.  Y.  Supp.  338. 
Nowak  V.  Waller,  31  Si  Rep.  458;  10  N  Y   Supp.  199. 
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certain  cases  this  justice  had  authority  to  issue  this  warrant  re- 
turnable to  himself  for  an  offense  committed  in  the  town  of  May- 
field,  then  his  failure  properly  to  determine  that  this  was  such  a 
case  does  not  render  him  civilly  liable.  See  Hoose  v.  Sherrill, 
i6  Wend.  33.  Such  an  act  would  seem  to  be  held  to  be  a  judicial 
determination,  from  liability  for  which  he  is  exempted.  Also,  if 
the  jurisdiction  were  once  obtained  of  the  subject-matter  and  of 
tihe  defendant,  a  mistake  as  to  the  extent  of  the  jurisdiction  has 
been  held  to  be  a  mistake  for  which  the  judicial  officer  is  not 
liable.  Austin  v.  "Vrooman,  128  N.  Y.  229;  28  N.  E.  477; 
14  L.  R.  A.  138.  In  analogy  with  the  rule  held  in  this  case,  it  is 
strongly  urged  that,  inasmuch  as  a  complaint  was  presented 
sufficient  to  authorize  the  defendant  to  act,  his  error  in  deter- 
mining the  nature  of  the  warrant  which  he  should  issue,  or  where 
it  should  be  returnable,  must  be  deemed  a  judicial  act.  The  same 
argument,  however,  might  have  been  made  in  the  case  of  Reynolds 
V.  Orvis,  7  Cow.  269.  There,  upon  a  sufficient  complaint,  the 
proper  warrant  was  issued,  but  delivered  to  the  wrong  constable. 
The   determination  by   the  justices   of  what  constable   should 
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c.  Warrant  issued  on  insuMcient  complaint. 

If  a  justice  of  the  peace  issue  a  warrant  of  arrest,  without  a  com- 
plaint on  oath,  showing  the  commission  of  a  criminal  offense,  his  act  is 
without  jurisdiction  and  he  is  liable  in  an  action  for  false  imprison- 
ment. 

Comfort  v.  Fulton,  39  Barb.  56;  13  Abb.  Pr.  276. 

Wilson  v.  Robinson,  6  How.  Pr.  no. 

A  justice  of  the  peace  has  no  right  to  issue  a  warrant  of  arrest,  in  a 
criminal  case,  upon  a  complaint  stating  the  facts  upon  information  and 
belief,  where  the  attendance  of  the  person  from  whom  the  information 
was  derived  can  be  compelled. 

McKelvey  v.  Marsh,  10  Ann.  Cas.  178;  63  App.  Div.  396;  71  N.  Y. 
Supp.  541. 
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execute  the  warrant  was  certainly  no  less  a  judicial  determination 
than  the  determination  as  to  where  the  warrant  should  be  made 
returnable.  The  justices  were  there  held  liable  civilly  as  for 
false  imprisonment.  This  case  has  been  often  cited  and  never 
discredited,  and,  in  the  absence  of  authorities  holding  the  con- 
trary rule,  should,  upon  the  principle  of  stare  decisis,  govern  our 
determination  of  this  appeal. 

The  defendant  urges  that  this  is  a  judicial  act,  because  under 
section  164  of  the  Code  of  Criminal  Procedure,  if  the  magistrate 
of  the  town  before  whom  the  defendant  is  directed  to  be  taken 
is  absent  or  unable  to  act,  the  person  executing  the  warrant  is 
required  to  take  him  to  the  nearest  accessible  magistrate.  His 
argument,  as  I  understand  it,  is  that,  because  under  certain  con- 
ditions the  defendant  would  have  jurisdiction  to  try  this  case,  the 
imprisonment  under  the  warrant  made  returnable  to  himself 
created  no  civil  liability  against  him.  The  difficulty  with  his 
argument  lies  in  the  fact  that  while,  in  case  of  the  incapacity  or 
absence  of  the  magistrate  of  the  town  in  which  the  crime  was  com- 
.mitted,  the  constable  might  under  some  circumstances  have  been 
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In  McKelvey  v.  Marsh,*  10  Ann.  Gas.  178;  63  App.  Div.  396;  71  N.  Y. 
SuSpp.  541,  the  following  deposition  was  held  not  to  be  sufficient  to 
confer  jurisdiction  on  a  magistrate  to  issue  a  warrant  for  the  arrest  of 
the  person  accused,  and  not  sufficient  to  constitute  a  defense  to  the  magis- 
trate in  an  action  of  false  imprisonment  because  of  the  arrest  and  incar- 
ceration pursuant  to  such  warrant.     "Peter  Seery  of  ,  accupation, 

fire  marshal,  being  duly  sworn,  deposes  and  says,  that  on  the  27th  day 
of  December,  1898,  in  the  Borough  of  Richmond,  in  the  city  of  New  York, 
and  county  of  Richmond,  at  Grant  City,  one  Ellen  B.  McKelvey  violated 
section  486  of  the  Penal  Gode  of  the  state  of  New  York  by  setting  on  fire 
a  (ertain  dwelling  located  on  Washington  Avenue,  Grant  Gity,  in  the 
night  time,  in  which  there  was  at  the  time  a  human  being,  to  wit,  one 
Wondc  Lawrence.  The  information  on  which  this  complaint  is  founded 
has  been  received  from  the  said  Wonde  Lawrence,  who  in  his  sworn 
statement  has  stated  that  the  said  Ellen  B    McKelvey  had  offered  to  give 

Gomfort  v.  Fulton,  39  Barb.  56;  13  Abb   Pr.  276. 
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authorized  to  bring  the  plaintiff  before  the  defendant  for  trial, 
there  is  no  authority  to  which  I  am  referred  which  authorized  the 
defendant  to  issue  his  warrant  returnable  before  him  for  this 
crime  committed  in  the  town  of  Mayfield.  The  warrant,  then, 
unauthorized  by  law,  never  gave  to  the  defendant  jurisdiction  over 
the  plaintiff.  The  proceedings  were  coram  non  judice,  and  the 
defendant  must  be  held  civilly  liable  for  the  imprisonment  which 
he  has  wrongfully  caused. 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except 
HOUGHTON  and  CHESTER,  JJ.,  who  dissent. 

HOUGHTON,  J.  (dissenting).  I  think  this  judgment  should 
be  reversed,  instead  of  affirmed. 

The  defendant,  as  magistrate,  had  jurisdiction  to  issue  the  war- 
rant in  the  first  instance.  The  sufficiency  of  the  information  laid 
before  him,  that  the  defendant  had  committed  the  crime  of  cruelty 
to  animals  in  the  town  of  Mayfield,  which  was  within  his  county, 
is  not  questioned.     His  jurisdiction  as  justice  of  the  peace  ex- 
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him  (Wonde  Lawrence)   the  sum  of  one  hundred  dollars  if  he  fire  the 
place.    Wherefore  deponent  prays"    *    ♦    * 

It  was  held  in  Campbell  v.  Ewalt,  7  How.  Pr.  399,  that  a  complaint 
alleging  a  criminal  offense  on  information  and  belief,  without  stating 
any  facts,  will  give  a  justice  of  the  peace  jurisdiction  to  issue  a  warrant 
of  arrest,  although  he  grossly  errs  in  exercising  that  jurisdiction  and  that 
an  action  for  false  imprisonment  would  not  lie  against  him. 

The  plaintiff  was  arrested  under  a  warrant  issued  by  a  justice  of  the 
peace,  upon  a  complaint  which  stated  that  the  complaint  "saw  a  man  on 
a  peddler's  cart,  in  said  town,  shoot  at  a  dog  of,  and  belonging  to  said 
Squire  Perry,  in  said  town ;  that  the  said  dog  was  hit  in  the  neck,  and  he 
believes  the  said  dog  will  die."  The  court  says:  "The  complaint  fails 
to  contain  any  allegation  from  which  the  justice  was  authorized  to  infer 
that  the  act  was  maliciously  or  needlessly  done.  Such  an  allegation  is 
necessary  to  constitute  the  offense  described  by  the  statute,  and  unless 
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tended,  so  far  as  issuing  the  warrant  was  concerned,  throughout 
his  county.  Subject  to  the  power  of  removal,  a  court  of  special 
sessions  has  exclusive  jurisdiction  to  hear  and  determine  the  crimb 
of  cruelty  to  animals.  Code  Cr.  Proc.  §  56,  subd,  2T,  The  failure 
of  the  warrant  to  direct  that  the  defendant,  when  arrested,  be 
taken  before  the  nearest  magistrate  of  the  town  in  which  the 
crime  was  committed,  did  not,  I  think,  render  the  warrant  void. 
It  was  a  mere  irregularity.  It  was  sufficient  to  protect  the  officer 
making  the  arrest.  If  the  defendant  had  in  fact  been  taken  before 
the  nearest  magistrate  of  his  town  and  there  tried  and  convicted. 
I  apprehend  he  could  not  have  reversed  his  conviction  because 
of  this  omission  in  the  warrant.  The  requirement  of  section  699 
of  the  Code  of  Criminal  Procedure,  that  when  a  defendant  is 
brought  before  a  magistrate  the  charge  against  him  must  be  dis- 
tinctly read  and  he  must  be  required  to  plead  thereto,  is  as  man- 
datory and  vital  to  the  interests  of  a  person  charged  with  crime 
as  is  the  requirement  of  section  151  as  to  defendant  being  taken 
before  the  nearest  magistrate  of  the  town  in  which  the  crime  was 
committed;  and  yet,  where  the  charge  was  not  read  or  reduced 
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it  is  directly  made,  or  facts  stated  from  which  the  justice  was  authorized 
to  infer  that  the  act  was  maliciously  or  needlessly  done,  there  was  no 
complaint  of  any  offense  for  which  the  justice  was  authorized  to  issue 
his  warrant  for  the  arrest  of  the  plaintiff." 

Warner  v.  Perry,  14  Hun,  ^t. 

A  justice  of  the  peace  issued  a  warrant  against  the  putative  father  of  a 
bastard  child,  on  the  application  of  an  attorney,  who  said  he  was  au- 
thorized to  make  the  complaint  in  behalf  of  the  overseer  of  the  poor  of 
the  town,  and  demanded  the  warrant  in  their  behalf.  It  did  not  appear 
that  the  attorney  had  such  authority  from  the  overseer.  It  was  held  in  an 
action  against  the  justice  for  false  imprisonment  that  he  was  liable. 

Wallsworth  v.  McCuIlough,  10  Johns.  53. 

The  defendant,  a  police  justice  of  the  village  of  Coxsackie,  issued  a 
warrant  for  the  arrest  of  the  plaintiff  for  an  assault  and  battery,  upon 
a  sworn  complaint  which  alleged  that  the  plaintiff  did  assault  and  beat 
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to  writing,  it  was  held  that  the  judgment  of  conviction  was  not 
void  because  of  such  omission.  People  v.  Carter,  88  Hun,  304; 
68  St.  Rep.  584;  34  N.  Y.  Supp.  764.  The  defendant,  as  magis- 
trate, having  jurisdiction  of  the  subject-matter,  and  the  warrant 
not  being  void,  but  voidable  only,  the  false  imprisonment,  if  any, 
was  the  result  of  compelling  the  plaintiff,  as  defendant  in  the 
criminal  action,  to  submit  to  trial  before  himself,  and  the  pro- 
nouncing of  the  judgment  of  conviction  against  him. 

Conceding  that  the  defendant  had  no  jurisdiction  to  hear  and 
determine  the  criminal  charge,  it  seems  to  me  that  his  determina- 
tion that  he  had  was  simply  a  judicial  error,  for  which  no  action 
will  lie.  I  can  see  no  difference  in  principle  between  this  case 
and  that  of  Austin  v.  Vrooman,  128  N.  Y.  229;  28  N.  E.  477; 
14  L.  R.  A.  138.  In  that  case  plaintiff  was  charged  with  supplying 
diluted  milk  to  a  butter  manufactory.  When  arraigned  before 
the  defendant  as  magistrate,  he  pleaded  not  guilty,  waived  exam- 
ination, and  offered  to  give  bail  to  the  grand  jury.  This  was  a 
privilege  which  he  had,  and  upon  doing  which  the  magistrate  was 
divested  of  further  jurisdiction.     The  magistrate,  however,  re- 
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the  complainant,  in  the  latter's  place  of  business,  by  striking  him  without 
lawful  authority.  It  was  claimed  that  the  magistrate  acquired  no  juris- 
diction because  the  complaint  did  not  state  the  offense  to  have  been  com- 
mitted in  Coxsackie.  The  court  says:  "We  are  of  the  opinion  that  the 
action  of  the  magistrate  in  issuing  a  warrant  upon  a  sworn  complaint 
presented  to  him  was  judicial,  and  he  is  not  liable  to  a  civil  action  of 
fake  imprisonment  for  error  therein. 

Bocock  V.  Cochrane,  32  Hun,  521. 

The  defendant,  a  justice  of  the  peace,  issued  a  civil  warrant  for  the 
arrest  of  the  plaintiff,  upon  an  affidavit  which  failed  to  state  that  plaintiff 
was  a  resident  of  the  county  and  not  a  freeholder,  when  in  fact  he  was 
a  resident  of  the  county  and  a  freeholder.  It  was  held  that  the  justice 
acted  judicially  in  passing  upon  the  sufficiency  of  the  affidavit,  and  that 
he  was  not  liable  to  an  action  for  false  imprisonment  for  causing  the 
arrest  of  the  plaintiff. 

Harrison  v.  Gark,  4  Hun,  685. 
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fused  bail,  and  proceeded  to  try  the  plaintiff,  and  sentenced  him 
to  imprisonment.  This  conviction  was  reversed  on  the  ground 
that  the  magistrate  should  have  accepted  bail  and  have  pro- 
ceeded no  further.  An  action  for  false  imprisonment  was 
brought.  It  was  held  that  the  magistrate  erred  in  further  pro- 
ceeding with  the  cause,  but  that  it  was  an  error  in  a  judicial 
determination  made  in  a  case  of  which  he  had  jurisdiction,  and 
that  he  was  protected  from  a  civil  action  with  respect  to  it.  So,  in 
the  case  at  bar,  the  defendant  magistrate  had  jurisdiction  of  the 
subject-matter  and  of  the  person  of  the  plaintiff,  to  the  extent,  at 
least,  in  case  he  was  brought  before  him,  to  direct  that  the  officer 
take  him  before  the  nearest  magistrate  of  the  town  of  Mayfield. 
If  this  had  been  done,  the  plaintiff  would  have  had  no  cause  for 
complaint.  Instead,  the  defendant  judicially  determined  that  he 
had  jurisdiction  to  hear  the  case.  This  was  error,  but  no  greater 
than  the  error  in  the  case  above  cited,  where  the  magistrate  was 
divested  of  jurisdiction  because  of  the  offer  to  give  bail  to  appear 
before  the  grand  jury.  In  both  instances  there  was  no  jurisdic- 
tion to  hear  and  determine  the  case,  but  the  determination  of 
whether  or  not  there  was,  was  a  judicial  determination,  for  an 
erroneous  decision  of  which  no  liability  arises. 

The  case  of  Reynolds  v.  Orvis,  7  Cow.  269,  is  clearly  dis- 
tinguishable from  the  present  one,  in  that  it  was  there  held  that 
the  arrest  was  upon  a  void  process  because  not  properly  executed. 
Here  the  process  was  not  void,  but  only  irregular;  hence  the 
judgment  was  erroneous,  and  should  be  reversed. 

CHESTER,  J.,  concurs  in  the  opinion  of  HOUHTON,  J. 
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CRAPO  V.  ROCKWELL  et  al. 

[48  MUc.  I ;  94  AT.  Y.  Supf.  1122.] 
(Supreme  Court,  Trial  Term,  Albany  County.    July,  1905.) 

1.  Inns — ^Liability  of  Innkeeper. 

An  inkeeper  is  an  insurer  of  the  property  of  his  guest,  and  liable  for 
its  loss  for  any  cause  whatever,  except  from  neglect  of  the  guest  or 
act  of  God  or  the  public  enemy. 

2.  Same — Innkeeper  and  Guest — Existence  of  Relationship. 

A  woman,  who  had  lived  for  17  months  in  an  inn  which  accom- 
modated both  transient  and  permanent  lodgers,  and  had  moved  prop- 
erty into  her  rooms,  which  indicated  an  intention  to  make  more  than 
a  temporary  sojourn,  and  had  made  the  arrangements  for  her  stay 
with  the  proprietors  themselves,  instead  of  the  clerk,  was  not  a 
traveler  and  guest,  within  the  rule  which  makes  an  inkeeper  an 
insurer  of  the  property  of  his  guest,  although,  when  she  first  went 
to   the   inn,   she   contemplated   housekeeping,   and   never   made   any 

Liability  of  Innkeeper  for  Loss  of  Guest's  Goods.— continued. 

s 

a.  Statute. — 112. 

b.  In  general. — 115. 

c.  Negligence  of  guest. — 117. 

d.  Loss  of  money,  jewels  or  ornaments. — 118. 

e.  Loss   of  other  goods. — 125. 

f.  Loss  by  fire. — 126. 


a.  Statute. 

Whenever  the  proprietor  or  manager  of  any  hotel  or  inn  shall  pro- 
vide a  safe  in  the  office  of  such  hotel,  or  other  convenient  place  for  the- 
safe  keeping  of  any  money,  jewels  or  ornaments  belonging  to  the  guests 
of  or  travelers  in  such  hotel  or  inn,  and  shall  notify  the  guests  or  trav- 
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agreement  for  lodging  for  a  definite  time,  and  had  frequently  changed 
her  apartments  during  her  stay  at  the  inn. 


Action  by  Jennie  Crapo  against  Hiram  J.  Rockwell  and  another. 
On  motion  for  nonsuit  reserved  until  after  verdict.  Complaint 
dismissed. 


The  defendants  are  proprietors  of  the  Ten  Eyck  Hotel,  in  Albany,  N.  Y. 
The  plaintiff,  while  an  occupant  of  certain  rooms  in  the  Annex  connected 
with  said  hotel,  lost  and  sustained  injuries  to  her  property  in  such  rooms. 
This  action  is  based  on  the  alleged  common-law  liability  of  the  defend- 
ants as  innkeepers.  The  defendants  allege  that  the  relationship  of  inn- 
keeper and  guest  did  not  exist  between  them  and  the  plaintiff,  but  that 
the  latter  was  a  permanent  lodger. 

I  Mead  &  Halt,  for  plaintiff. 

/.  Murray  Downs,  for  defendants. 

COCHRANE,  J.    The  strict  rule  of  the  common  law  has  de- 
clared for  centuries,  and  still  declares,  that  an  innkeeper  is  the 
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elers  thereof  by  posting  a  notice  stating  the  fact  that  such  safe  is  pro- 
vided, in  which  such  money,  jewels  or  ornaments  may  be  deposited,  in  a 
public  and  conspicuous  place  and  manner  in  the  office  and  public  rooms, 
and  in  the  public  parlors  of  such  hotel  or  inn;  and  if  such  guest  or 
traveler  shall  neglect  to  deliver  such  money,  jewels  or  ornaments,  to  the 
person  in  charge  of  such  ofBce  for  deposit  in  such  safe,  the  proprietor 
or  manager  of  such  hotel  shall  not  be  liable  for  any  loss  of  such  money, 
jewels  or  ornaments,  sustained  by  such  guest  or  traveler  by  theft  or 
otherwise;  but  no  hotel  proprietor,  manager  or  lessee  shall  be  obliged 
to  receive  property  on  deposit  for  safe  keeping  exceeding  five  hundred 
dollars  in  value;  and  if  such  guest  or  traveler  shall  deliver  such  money, 
^  jewels  or  ornaments  to  the  person  in  charge  of  such  office,  for  deposit 

^  in  such  safe,  said  proprietor,  manager  or  lessee  shall  not  be  liable  for 

any  loss  thereof,  sustained  by  such  guest  or  traveler  by  theft  or  other- 
.wise  in  any  sum  exceeding  the  sum  of  two  hundred  and  fifty  dollars  unless 
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insurer  of  the  property  of  his  g^est,  and  liable  for  its  loss  for  any 
cause  whatever,  unless  such  loss  occurs  from  the  neglect  of  the 
guest  or  the  act  of  God  or  the  public  enemy.  Wilkins  v.  Earle, 
44  N.  Y.  172,  4  Am.  Rep.  655 ;  Hulett  v.  Swift,  33  N.  Y.  571, 
88  Am.  Dec.  405. 

This  rigorous  rule  had  its  origin  in  the  feudal  conditions  which 
were  the  outgrowth  of  the  Middle  Ages.  In  those  days  there  was 
little  safety  outside  of  castles  and  fortified  towns  for  the  way- 
faring traveler,  who,  exposed  on  his  journey  to  the  depredations 
of  bandits  and  brigands,  had  little  protection  when  he  sought  at 
night  temporary  refuge  at  the  wayside  inns,  established  and  con- 
ducted for  his  entertainment  and  convenience.  Exposed  as  he 
was  to  robbery  and  violence,  he  was  compelled  to  repose  confir 
dence,  when  stopping  on  his  pilgrimages  over  night,  in  land- 
lords who  were  not  exempt  from  temptation;  and  hence  there 
grew  up  the  salutary  principle  that  a  host  owed  to  his  guest  the 
duty,  not  only  of  hospitality,  but  also  of  protection.  With  the 
march  of  civilization  and  the  progress  of  commercial  develop- 
ment, the  conditions  in  which  the  common-law  liability  of  the 
innkeeper  to  his  guest  originated  have  passed  away;  but  other 
conditions  exist,  which  render  it  wise  and  expedient  that  the 

Liability  of  Innkeeper  for  Loss  of  Guest's  Goods. — continued. 

by  fpecial  agreement  in  writing  with  such  proprietor,  manager  or  lessee. 

Laws  of  1855,  ch.  421,  §  I,  as  amended  by  ch.  305  of  1897. 

No  hotelkeeper  shall  be  liable  to  any  guest  for  the  loss  of  wearing 
apparel,  goods  or  merchandise  for  any  sum  exceeding  the  sum  of  five 
hundred  dollars,  where  it  shall  appear  that  such  loss  occurred  without  the 
fault  or  negligence  of  such  hotelkeeper;  nor  shall  he  be  liable  in  any 
sum  for  the  loss  of  any  article  or  articles  of  wearing  apparel,  cane,  um- 
brella, satchel,  valise,  box,  bag,  bundle  or  other  chattel  belonging  to  such 
guest,  and  not  within  a  room  assigned  to  him,  unless  the  same  shall  be 
specially  intrusted  to  the  care  and  custody  of  such  hotelkeeper  or  his 
servants. 

Laws  of  1855,  ch.  421,  §  2,  as  amended  by  ch.  227  of  1883. 

No  innkeeper  shall  be  liable  for  the  loss  or  destruction  by  fire  of  prop- 
erty received  by  him  from  a  guest,  stored  or  being  with  the  knowledge 
of  such  a  guest  in  a  barn  or  other  out-building,  where  it  shall  appear 
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modern  hotel  keeper  should  respond  for  the  loss  of  his  guest's 
property  while  he  is  extending  to  the  latter  for  compensation  his 
hospitality,  and  there  has  consequently  been  no  relaxation  in 
the  rule  of  his  common-law  liability,  except  as  such  liability  has 
been  modified  by  statute,  which  modifications  do  not  apply  to 
this  case. 

While  there  is  no  doubt  about  the  existence  of  the  above  rule, 
a  question  arises  as  to  its  application  to  the  facts  of  this  case.  It 
is  urged  by  the  defendants  that  the  plaintiff  was  not  their  guest 
in  the  sense  in  which  that  term  is  used  in  the  rule  above  referred 
to.  The  idea  has  always  existed  that  the  relationship  of  inn- 
keeper and  guest  involved  a  visit  or  sojourn,  on  the  part  of  the 
latter,  of  a  transitory  nature.  The  primary  and  fundamental 
function  of  an  inn  seems  clearly  to  have  been  to  furnish  enter- 
tainment and  lodging  for  the  traveler  on  his  journey.  This  at  all 
times  seems  to  have  been  its  distinguishing  feature.  This  idea 
has  been  expressed  in  the  literature  of  ages,  in  history,  sacred  and 
profane,  in  fiction,  and  in  poetry.  So  true  is  this  that  the  term 
"inn"  seems  always  to  have  been  used  in  connection  with  the 
corresponding  notion  of  travelers  seeking  the  accommodation  and 
protection  of  the  inn.    Thus  the  Christian  era  dawned  on  a  Judean 
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that  such  loss  or  destruction  was  the  work  of  an  incendiary,  and  occurred 
without  the  fault  or  negligence  of  such  innkeeper. 
Laws  of  1866,  ch.  658,  §  I. 

b.  In  general. 

The  common  law  rule  defining  the  liability  of  an  innkeeper  for  loss  of 
his  guest's  goods  as  that  of  an  insurer  has  been  steadily  and  firmly  upheld 
by  the  courts  and  the  latest  cases,  even  as  the  earlier  ones,  make  him 
absolutely  liable,  without  proof  of  any  negligence  on  his  part,  for  all 
losses  occasioned  from  any  cause  other  than  the  act  of  God  or  the  public 
enemy. 

Weis  v.  Hoffman  House,  28  Misc.  225 ;  59  N.  Y.  Supp.  58. 

Briggs  V.  Todd,  28  Misc.  206;  59  N.  Y.  Supp.  23. 

Lucia  v.  Omel,  46  App.  Div.  200;  61  N.  Y.  Supp.  659. 
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scene,  where  travelers  away  from  home,  who  had  gone  up  to  be 
taxed  pursuant  to  the  decree  of  the  Roman  Emperor,  sought 
refuge  in  a  manger,  "because  there  was  no  room  for  them  in 
the  inn."  Sir  Walter  Scott  characterizes  the  inn  of  the  old  days 
of  Merry  England  as  "the  free  rendezvous  of  all  travellers,"  of 
which  the  bonny  Black  Bear  of  Cumnor  village,  not  conducted 
merely,  "but  "ruled,  by  Giles  Gosling,  a  man  of  a  goodly  person," 
as  landlord,  was  a  typical  instance.  And  so  the  most  illustrious 
bard  of  England  says,  referring  to  the  time  of  approaching  twi- 
light, with  the  west  glimmering  with  streaks  of  day,  "now  spurs 
the  lated  traveller  apace  to  gain  the  timely  inn." 

Turning  from  the  pages  of  literature  to  those  of  legal  lore,  we 
find  that  the  same  idea  is  carried  out  with  remarkable  con- 
stancy. An  inn  is  defined  by  Bacon  to  be  a  house  for  the  enter- 
tainment of  travelers  and  passengers,  in  which  lodging  and  neces- 
saries are  provided  for  them  and  for  their  horses  and  attendants. 
Bacon's  Abr.  "Inns,"  B.  "The  guest  must  be  a  traveler,  i  Roll. 
Abr.  3,  E.  4;  2  Brownl.  254;  Rex.  v.  Luellin,  12  Mod.  445 ;  Ingals- 
bee  V.  Wood,  36  Barb.  452 ;  Bacon's  Abr.  *Inns,'  C.  5 ;  Parkhurst 
V.  Foster,  Salk.  387."  In  Cromwell  v.  Stephens,  2  Daly,  22,  it  is 
said,  referring  to  the  case  of  Thompson  v.  Lacy,  3  B.  &  A.  283 : 

Liability  of  Innkeeper  for  Loss  of  Guest's  Goods. — continued. 

It  is  only  the  fraud  or  negligence  of  the  guest  that  can  relieve  the  inn- 
keeper of  responsibility. 

Weis  v.  Hoffman  House,  28  Misc.  225 ;  59  N.  Y.  Supp.  38. 

Lucia  v.  Omel,  46  App.  Div.  200;  61  N.  Y.  Supp.  659. 

But  gross  negligence  on  the  part  of  guest  need  not  be  shown. 
Fowler  v.  Dorlon,  24  Barb.  384. 

An  innkeeper's  liability  is  not  terminated  the  instant  the  guest  pays  his 
bill  and  leaves  the  hotel,  but  continues  for  such  a  reasonable  time  there- 
after as  may  be  necessary  for  him  to  secure  the  removal  of  his  goods;  or 
if  the  innkeeper,  in  the  ordinary  course  of  his  business,  undertakes  their 
removal  to  a  railroad,  or  to  some  other  common  carrier,  until  he  bias  made 
performance. 

Maxwell  v.  Gerard,  84  Hun,  537;  66  St.  Rep.  323;  32  N.  Y.  Supp.  849. 
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"Justice  Bayley  declares  it  to  be  'a  house  where  a  traveler  is  furnished 
with  everything  which  he  has  occasion  for  while  upon  his  way/  and  in 
the  same  case  6est»  J.,  says  it  is  'a  house,  the  owner  of  which  holds 
out  that  he  will  receive  all  travelers  and  sojourners  who  are  willing  to 
pay  a  price  adequate  to  the  sort  of  accommodation  provided,  and  who 
come  in  a  situation  in  which  they  are  fit  to  be  received.' " 

In  Ingalsbee  v.  Wood,  36  Barb.  456,  it  is  said : 

"He  [the  guest]  must  also  be  a  traveler,  within  the  meaning  of  the  law, 
or  have  personal  entertainment  or  accommodation  as  such." 

And  again,  at  page  461 : 

"The  foundation  of  this  strict  rule  of  liability  against  innkeepers  was 
for  passengers  and  wayfaring  men.  Galley's  case,  reported  in  8  Co.  32, 
is  one  of  the  oldest  cases  in  the  books  of  reports,  and  is  cited  with  appro- 
bation in  all  the  modern  authorities.  It  was  there  held  'that,  to  entitle 
the  plaintiff  to  bring  the  action,  he  ought  to  be  a  passenger';  that  'a 
neighbor  shall  not  have  the  action.'  That  case  also  holds  out  the  idea 
that  a  guest  of  an  inn  is  some  thing  more  than  the  mere  stopping  of  a 
neighbor  for  convenience.  *  ♦  ♦  Wte  have  now  seen  what  it  is  to  be 
actually  a  guest  of  an  innkeeper.  'An  inn  is  a  house  where  the  traveler 
is  furnished  with  everything  that  he  has  occasion  for  while  on  his  way.' 

Liability  cf  Innkeeper  for  Loss  of  Guest's  Goods. — continued. 

Tut  the  contrary  is  held  m  the  case  of  Wintermute  v.  Clark,  5  Sandf.  242. 
I rn keepers  are  answerable  for  the  honesty,  not  only  of  their  servants, 
but  of  their  guests. 

Gile  V.  Libby,  36  Barb.  70. 

c.  Negligence  of  guest. 

The  fact  that  a  guest  leaves  his  door  unlocked  during  the  night  is  not 
such  negligence  as  to  relieve  the  innkeeper  from  liability. 

Classen  v.  Leopold,  2  Sweeny,  705. 

When  a  guest  delivers  to  the  clerk  in  the  office  for  safe  keeping  a 
satchel,  such  as  is  ordinarily  used  for  clothing,  with  the  information  only 
that  it  contains  property  of  value,  the  hotelkeeper  cannot  avoid  liability 
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Thompson  v.  Lacy,  3  Barn.  &  Aid.  283,  6.  Tt  is  a  house  kept  open 
publicly,  for  the  lodging  and  entertainment  of  travelers  generally,  for  a 
reasonable  compensation/    Hill.  Elem.  of  Law,  loi ;  Jac.  L.  Die.  tit.  *Inn.' " 

In  Mowers  v.  Fathers,  61  N.  Y.  37,  19  Am.  Rep.  244,  it  is  said : 

"An  innkeeper,  at  common  law,  has  been  said  to  be  the  keeper  of  a 
common  inn  for  the  lodging  and  entertainment  of  travelers  and  passen- 
gers, their  horses  and  attendants,  for  a  reasonable  compensation.  5  Bacon, 
Abr.  'Inns,'  etc.,  28;  Story  on  Bailments,  §  475.  The  person  or  persons 
undertaking  this  public  employment  were  bound  to  take  in  and  receive 
all  travelers  and  wayfaring  persons." 

It  is  needless  to  multiply  authorities.  They  are  unanimous  in 
conveying  the  idea  that  the  relationship  of  innkeeper  and  guest 
applies  to  travelers,  and  I  have  discovered  none  which  gives  any 
other  intimation. 

The  facts  in  this  case  fail  to  show  that,  when  the  plaintiff  sus- 
tained the  loss  for  which  she  seeks  to  make  the  defendants  re- 
sponsible, the  relationship  of  innkeeper  and  guest  existed.  She 
went  to  Albany  in  September,  1902,  having  just  prior  thereto 
married  John  M.  Crapo,  a  business  man  of  that  city.    With  her 
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for  loss  of  gold  coin  from  the  satchel  on  the  ground  that  the  guest  was 
negligent  in  placing  it  there. 

Kellogg  v.  Sweeney,  i  Lans.  397. 

A  hotelkeeper  is  relieved  from  liability  for  the  loss  of  the  watch  of  a 
guest,  occupying  a  ground  floor  room  with  a  window  about  three  feet 
above  the  street,  by  the  latter's  contributory  negligence,  when  the  evidence 
tends  to  show  that  the  guest,  when  he  retired  in  an  intoxicated  condition, 
left  the  gas  burning  brightly,  the  window  and  blinds  open,  his  vest  con- 
taining his  watch  hanging  on  a  peg  and  his  trousers  containing  his  money 
in  a  conspicuous  position. 

Becker  v.  Warner,  90  Hun,  187;  70  St.  Rep.  535;  35  N.  Y.  Supp.  739. 

d.  Loss  of  money,  jewels  or  ornaments. 

Section  i  of  chapter  421  of  the  Laws  of  1855  is  to  be  construed  not  so 
much  as  limiting  qr  modifying  the  innkeeper's  liability  as  insurer,  but  as 
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husband  she  lived  in  various  boarding  houses  until  September, 
1903,  when  they  took  rooms  at  the  Ten  Eyck  Annex,  where,  with 
the  exception  of  an  absence  of  about  five  weeks  at  Bar  Harbor, 
plaintiff  continued  to  reside  until  February,  1905.  The  loss 
occurred  in  January  of  the  latter  year.  Plaintiff's  husband  died 
at  the  Annex  in  November,  1904.  He  had  resided  and  been  in 
business  in  Albany  since  his  marriage  to  plaintiff,  and  prior 
thereto.  After  their  marriage  he  transferred  his  business  to  the 
plaintiff,  and  she  is  still  conducting  the  same  in  Albany.  There 
is  no  pretense  that  either  she  or  her  husband  had  any  other  resi- 
dence than  at  the  Ten  Eyck  Annex  during  the  time  they  were 
there.  Plaintiff  testified  on  the  trial  that  she  resided  at  the  Ten 
Eyck  Annex  at  the  time  of  the  loss  and  injury  to  her  property. 
When  she  first  went  there,  she  made  the  agreement  for  the  rooms 
which  she  and  her  husband  occupied.  The  defendants'  evidence 
is  that  she  received  special  rates  which  were  charged  to  perma- 
nent boarders.  Plaintiff  denies  knowledge  of  this,  and  says 
nothing  was  said  to  her  on  that  point.  On  this  motion  her  testi- 
mony must  be  assumed  to  be  true ;  but  she  states  that,  although 
the  hotel  clerk  exhibited  to  her  various  suites  of  rooms,  he 
referred  her  to  the  defendants  for  her  final  arrangements,  and, 


LiABn.iTY  OP  Innkeeper  por  Loss  of  Guest's  Goods. — continued. 

making  the  guest  chargeable  with  negligence  if  he  omits  to  avail  himself 
of  the  means  of  protection  afforded. 

Wies  V.  Hoffman  House,  28  Misc.  225;  59  N.  Y.  Supp.  38. 

When  a  guest  deposits  his  valuables  in  compliance  with  the  statute, 
the  liability  of  the  innkeeper  for  their  loss  is  determined  by  the  common 
law  rule. 

Wilkins  V.  Earle,  44  N.  Y.  172. 

Such  section  is  in  derogation  of  the  common-law  and  must  be  strictly 
construed,  so  as  not  to  include  property  not  fairly  with  in  its  terms. 

Briggs  V.  Todd,  28  Misc.  208;  59  N.  Y.  Supp.  23, 

Ramaley  v.  Leland,  43  N.  Y.  539. 

Bernstein  v.  Sweeny,  i  J.  &  S.  271, 
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although  different  rooms  were  occupied  at  various  times  during 
her  stay  at  the  Annex,  in  each  instance  the  hotel  clerk  either 
saw  defendants  or  referred  plaintiff  to  them  for  prices  and  final 
arrangements.  She  moved  into  her  rooms  her  piano,  thus  in- 
dicating more  than  an  intention  to  make  a  temporary  sojourn. 
The  property  which  is  the  subject  of  this  action  was  not  of  a 
character  such  as  is  usually  taken  to  hotels  by  transient  guests. 

This  statement  of  facts,  which  is  a  brief  resume  of  the  plaintiff's 
testimony  in  her  own  'behalf,  shows  that  the  Annex  was  the  plain- 
tiff's home,  her  permanent  abiding  place,  and  that  she  was  not 
there  merely  for  temporary  accommodation  or  as  a  transient 
guest.  It  is  true  plaintiff  testified  that,  when  she  first  hired  the 
rooms,  the  defendants  asked  whether  she  wanted  them  for  i,  2, 
or  3  weeks,  and  that  she  told  them  she  could  not  say,  as  she  was 
"contemplating  housekeeping."  Her  subsequent  residence  of  17 
months  at  the  Annex  proves  that  if,  when  she  first  went  there, 
she  contemplated  housekeeping,  such  contemplation  never  ripened 
inton  an  intention.  I  do  not  mean  to  say  that  a  resident  of  Albany 
may  not  go  to  one  of  the  hotels  of  that  city  and  establish  between 
himself  and  the  hotel  keeper  the  relation  of  innkeeper  and  guest. 
It  may  be  assumed  for  the  sake  of  the  argument  that  such  relation- 
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Silver  table  forks,  a  silver  soup  ladle  and  a  gold  watch  with  chain,  seal 
and  key  attached,  are  not  ornaments  and  jewels  within  the  spirit  and 
meaning  of  the  act  of  1855. 

Briggs  V.  Todd,  28  Misc.  208;  59  N.  Y.  iSupp.  23. 

Becker  v.  Warner,  go  Hun,  187;  70  St.  Rep.  535;  35  N.  Y.  Supp.  739. 

Ramaley  v.  Le^and,  43  N.  Y.  -^'o. 

BerxTstein  v.  Swec::y,  i  J.  &  S.  271. 

Nor  is  a  gold  pen  and  pencil  case  within  the  intent  of  that  act,  but 
should  be  considered  a  part  of  the  traveler's  personal  clothing. 

Gile  V.  Libby,  36  Barb.  70. 

The  mere  fact  that  the  coat  of  arms  of  the  guest's  state  is  engraved 
on  the  watch  and  that  his  mother's  picture  in  enamel  is  on  the  inside 
of  the  case  does  not  convert  the  timepiece  into  a  jewel  or  an  ornament, 
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ship  existed  between  these  parties  when  plaintiff  first  went  to  the 
Annex;  but,  if  such  was  the  case,  that  relationship  by  the  lapse 
of  time  was  lost  long  before  her  property  was  lost.  The  Ten 
Eyck  is  an  inn  where  transient  guests  are  received.  But  the 
evidence  is  that  permanent  lodgers  also  reside  there,  and  as  to 
the  latter  the  defendants  certainly  are  not  innkeepers  simply 
because  they  keep  an  inn.  At  common  law  an  innkeeper  was 
bound  to  receive  all  guests,  provided  he  had  accommodations 
and  they  were  not  objectionable  persons.  It  cannot  be  claimed 
here  that  these  defendants  were  under  any  legal  obligation  to 
permit  the  plaintiff  to  occupy  the  rooms  in  question.  She  at  no 
time  had  a  right  to  demand  the  same. 

In  Mowers  v.  Fethers,  6i  N.  Y.  38,  19  Am.  Rep.  244,  it  was 
said : 

"Where  he  [the  innkeeper]  is  not  bound  to  receive  and  entertain  the 
person  as  his  guest,  the  strict  rule  of  common-law  liability  for  the  preserva- 
tion of  his  property  does  not  obtain.  The  obligation  to  respond  for  injur>' 
to  property  depends  upon  his  duty  to  receive  and  entertain  as  an  inn- 
keeper, and  they  must  stand  or  fall  together.  Grinnell  v.  Cook,  3  Hill, 
485  [38  Am.  Dec.  663] ;  Ingalsbee  v.  Wood,  36  Barb:  455 ;  Id.,  33  N.  Y.  577 
[88  Am.  Dec.  409] ;  Hulett  v.  Swift,  33  N.  Y.  571  [88  Am.  iDec.  405]." 

Liability  of  Innkeeper  for  Loss  of  Guest's  Goods.— continued. 

nor  is  it  any  the  less  a  chronometer  because  it  is  laid  aside  in  the  guest's 
trunk  for  a  brief  space  of  time. 

Briggs  v.  Todd,  28  Misc.  208;  59  N.  Y.  Supp.  23. 

The  liability  of  an  innkeeper  is  not  restricted  to  such  an  amount  of 
money  as  may  be  reasonably  necessary  for  the  guest's  traveling  expenses. 
Wilkins  v.  Earle,  44  N.  Y.  172. 

The  statutory  exemption  is  not  limited  to  money  or  jewelry,  in  excess 
of  what  the  guest  may  reasonably  require  for  his  traveling  expenses  or 
personal  convenience  or  for  ordinary  wear,  but  embraces  all  money  or 
jewelry  not  deposited  in  the  safe^  without  reference  to  the  amount  or 
value. 

Hyatt  V.  Taylor,  42  N.  Y.  258. 

Rosenplaenter  v.  Roessle,  54  N.  Y.  262. 

Ramaley  v.  Leland,  43  N.  Y.  539. 
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Great  stress  is  placed  by  the  plaintiff  on  the  case  of  Hancock  v. 
Rand,  94  N.  Y.  i,  46  Am.  Rep.  112.  That  case  was  decided  by  a 
bare  majority  of  the  court,  and  while,  of  course,  it  is  controlling- 
in  reference  to  a  similar  state  of  facts,  nevertheless  it  is  manifest 
that  the  doctrine  of  innkeeper's  liability  was  there  carried  to  the 
limit.  But  there  is  a  wide  distinction  between  that  case  and  this. 
In  that  case  plaintiff  was  an  inmate  of  the  hotel  in  question  for 
7  months,  and  had  been  there  4  months,  when  her  property  was 
taken.  In  this  case  plaintiff  was  at  the  Annex  about  17  months. 
But  the  controlling  feature  in  that  case  was  that  plaintiff  was  the 
wife  of  Gen.  Hancock,  an  officer  in  the  United  States  Army,  with- 
out a  permanent  residence  anywhere,  and  continually  subject  to 
marching  orders.  The  opinion  in  that  case  fully  carries  out  the 
idea  above  exemplified  that  the  relationship  of  innkeeper  and 
guest  applies  to  travelers,  and  places  Gen.  Hancock  in  that  cate- 
gory, as  is  manifest  from  the  following  extracts  therefrom,  the 
italics  being  mine : 

"Officers  of  the  army  and  navy,  and  soldiers  and  sailors,  who  have  no 
permanent  residence  which  they  can  call  home;  may  well  be  regarded  as 
travelers  or  wayfarers,  when  stopping  at  public  inns  or  hotels.  *  »  * 
The  fact  that  Gen.  Hancock  was  subject  to  marching  orders  at  any  mo- 

Liability  of  Innkeeper  for  Loss  of  Guest's  Goods.— continued. 

But  there  are  two  older  cases  holding  that  the  protection,  given  by  the 
statute,  to  innkeepers  does  not  apply  to  a  small  sum  of  money  or  jewelry 
of  small  value,  which  a  prudent  traveler  would  not  think  it  necessary 
to  put  in  a  safe. 

Gile  v.  Libby,  36  Barb.  70. 

Krohn  v.  Sweeney,  2  Daly,  200. 

During  the  brief  period  after  the  arrival  of  a  guest  at  a  hotel  before  he 
can  make  the  deposit,  the  statute  affords  the  hotelkeeper  no  protection. 

Rosenplaenter  v.  Roessle,  54  N.  Y.  262. 

Nor  during  the  short  time  he  remains  a  guest  after  he  has  received  from 
the  clerk  his  money  and  jewelry  to  pack  in  his  trunk  preparatory  to  de- 
parture. 

Bendetson  v.  French,  46  N.  Y.  266. 
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ment,  and  that  this  contingency  was  expressly  provided  for,  makes  a  wide 
distinction  between  the  case  at  bar  and  one  which  possesses  no  such 
features.  This  difference,  and  the  circumstances  connected  with  it,  should 
be  sufficient  to  take  this  case  out  of  the  ordinary  rule  which  applies 
between  an  innkeeper  and  a  permanent  boarder,  and  fully  sustains  the 
rule  we  have  laid  down,  without  disturbing  the  relationship  or  obliterating- 
the  distinction  which  exists  between  a  guest  and  a  boar4er.  In  view  of 
the  evidence  presented,  and  the  findings  of  the  referee,  we  think  the 
defendants  are  bound  within  the  reason  of  the  rule  under  which  an  inn- 
keeper is  held  liable  for  the  goods  and  property  of  his  guest.  As  a  soldier, 
Gen.  Hancock  was  unable  to  acquire  a  permanent  home,  and  by  reason 
of  his  profession  was  obliged  to  live  temporarily  and  for  uncertain  periods 
of  time  at  different  places,  and  with  innkeepers  and  others  who  make 
Provision  for  the  entertainment  of  guests  and  travelers.  He  was  neces- 
sarily a  transient  person,  liable  to  respond  to  the  call  of  his  superiors  at 
any  moment,  and  to  change  the  locality  of  himself  and  family.  *  *  ^ 
There  would  seem  to  be  but  little  question  that  the  weight  of  the  testi- 
mony is  in  favor  of  the  proposition  that  they  were  travelers  or  wayfarers, 
and  that  there  was  no  hiring  of  the  rooms  of  the  defendants  for  a  season 
or  a  specified  time.  *  *  ♦  As  we  have  already  seen,  the  general,  being 
a  soldier,  and  liable  to  be  called  to  distant  and  remote  places  by  order 
of  the  government,  and  thus  obliged  to  change  his  headquarters,  had  no 
residence  in  the-  city  of  New  York,  and  when  stopping  at  a  hotel  awaiting- 
orders,  with  the  right  to  leave  at  any  moment,  he  must  be  regarded  as  a 
transient  person,  the  same  as  any  other  traveler  or  passenger." 


LiABiUTY  OF  Innkeeper  for  Loss  of  Guest's  Goods.— continued. 

An  innkeeper .  is  relieved  from  responsibility  by  the  omission  of  the 
guest  to  make  the  deposit,  however  inconvenient,  as  soon  as  he  has  time 
and  opportunity,  although  no  carelessness  or  imprudence  is  shown  on  the 
part  of  the  guest. 

Rosenplaenter  v.  Rocsslc,  54  N.  Y.  262. 

If  a  guest,  arriving  while  dinner  is  being  served  and  about  an  hour 
before  the  dining  room  is  closed,  remains  in  her  room  almost  an  hour 
before  going  to  dinner,  she  has  sufficient  time  to  deposit  her  jewelry  in 
the  safe,  so  that  the  hotelkeeper  is  not  liable  for  its  loss  during  the  time 
she  is  dining. 

Id 

Where  a  guest,  after  packing  his  trunk  and  locking  it  in  his  room,, 
delivers  the  key  to  the  clerk  with  the  request  that  his  trunk  be  brought 
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The  case  of  Metzger  v.  Schnabel,  23  Misc.  698,  52  N.  Y. 
Supp.  105,  merely  follows  Hancock  v.  Rand,  94  N.  Y.  i ;  46  Am. 
Rep.  112.  It  appears  from  the  opinion  that  there  was  *'direct 
testimony  that  he  (Metzger)  was  an  "officer  in  the  German  army 
and  a  wayfarer  here."  The  Hancock  case,  it  seems  to  me,  is 
clearly  distinguishable  from  the  present  case. 

I  have  not  overlooked  the  fact  that  no  definite  time  was  fixed 
on,  and  that  the  parties  were  at  liberty  on  either  side  to  terminate 
the  agreement  at  any  time.  .  While  such  fact  might  be  an  im- 
portant, or  even  a  controlling,  circumstance  in  some  cases,  it 
cannot  have  much  significance  where  a  party  lives  in  a  hotel  for 
as  long  a  period  as  the  plaintiff  did  in  this  case.  It  is  not  pos- 
sible to  regard  her  in  the  light  of  a  transient  guest.  I  believe 
that  no  case  can  be  found  which  goes  to  that  extent.  "An  inn- 
keeper is  subject  to  extraordinary  liability,  and  a  person  claiming 
to  enforce  such  liability  must  show  a  case  clear  beyond  all  rea- 
sonable doubt.!*  Ingalsbee  v.  Wood,  36  Barb.  455.  As  it  appears 
from  the  plaintiff's  testimony  that  the  relationship  of  innkeeper 
and  guest  did  not  exist  between  the  defendants  and  herself,  it 
follows  that  the  complaint  must  be  dismissed. 

Complaint  dismissed,  with  costs. 

Liability  of  Innkeeper  for  Loss  of  Guest's  Goods. — continued. 

down  immediately  and  his  bill  made  out,  stating  that  he  will  return  in  a 
few  minutes  and  pay  it,  the  hotelkeeper  is  liable  for  the  theft  of  jewelry 
from  his  trunk  during  the  guest's  absence. 

Bendetson  v.  French,  46  N.  Y.  266. 

The  relief  from  liability  given  by  section  i  of  chapter  421  oi  the  Laws 
of  185s  may  be  waived. 

Friedman  v.  Breslin,  51  App.  Div.  268;  65  N.  Y.  Supp.  5. 

•Where  a  guest,  being  about  to  leave  the  hotel  for  a  few  hours,  at  the 
suggestion  of  the  managing  clerk,  leaves  her  jewelry  in  her  trunk  in  her 
room,  giving  him  the  keys  to  both  upon  his  agreement  to  look  after  them 
and  upon  his  assurance  that  the  jewels  would  be  safe,  such  act  of  the 
clerk  constitutes  a  waiver  of  the  statute. 

Id. 
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Liability  of  Innkeeper  for  Loss  of  Guest's  Goods. — continued. 

Actual  notice  to  a  guest  at  an  inn  that  a  safe  is  provided  for  valuables 
is  equivalent  to  the  posting  in  his  room  of  the  statutory  notice. 

Purvis  V.  Coleman,  21  N.  Y.  iii. 

Where  a  guest  offers  a  large  box  of  jewelry  and  other  valuables,  without 
stating  its  contents,  to  the  bookkeeper  with  the  request  that  it  be  de- 
posited in  the  safe,  although  the  latter,  telling  him  that  it  will  be  just  as 
safe  in  his  room,  directs  him  to  take  it  there,  there  is  a  neglect  to  deposit 
within  the  meaning  of  the  statute. 

Bendetson  v.  French,  46  N.  Y.  266. 

If  a  guest,  on  retiring,  removes  jewelry  from  his  person,  or  leaves  money 
in  his  pocket,  and  neglects  to  deposit  the  same  in  the  safe  provided  for 
that  purpose,  however  mconvenient  or  troublesome  it  may  be  to  make  the 
deposit,  he  cannot  hold  the  proprietor  liable  for  their  loss. 

Rosenplaenter  v.  Roessle,  54  N.  Y.  262. 

Where  a  guest,  after  a  strumpet,  whom  he  took  to  his  room,  has 
absconded  with  some  of  his  money,  takes  the  remainder  downstairs  to 
be  kept  by  the  clerk,  who  refuses  to  do  so,  the  hotelkeeper  is  liable  for 
its  subsequent  loss. 

Lucia  V.  Omel,  46  App.  Div.  200;  61  N.  Y.  Supp.  659. 

e.  Loss  of  other  goods. 

Responsibility  is  not  restricted  to  what  may  properly  be  termed  personal 
'baggage,  but  extends  to  all  the  property  which,  belonging  to  the  guest, 
is  received  by  the  innkeeper  as  such. 

Brings  V.  Todd,  28  Misc.  208 ;  59  N.  Y.  Supp.  23. 

Kcl!o£:g  V.  Sweeney,  i  Lans.  397. 

Stanton  v.  Leland,  4  £.  D.  Sm.  88. 

The  goods  need  not  be  within  the  building  strictly  denominated  the  inn 
to  render  the  in;ikeeper  liable  for  their  loss. 

Piper  V.  Manny,  31  Wend.  262. 

An  innkeeper  is  responsible  for  wheat  stolen  during  the  night  from  a 
sleigh  put  by  the  guest  in  the  wagon  house,  where  loads  of  that  de- 
scription were  usually  received. 

Clute  V.  Wiggins,  14  Johns.  175. 

An  innkeeper  is  liable  for  the  loss  of  goods  from  a  wagon  left  in  a 
place  designated  by  his  servant,  although  such  place  is  an  unindosed  yard 
near  the  public  highway. 

Piper  V.  Manny,  21  Wend.  282. 

The  fact  that  a  chanibennaid  has  seen  one  guest  in  company  with 
another  in  the  latter's  room  does  not  excuse  her  act  in  admitting  there  to 
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the  former,  so  as  to  relieve  the  hotel  proprietor  from  liability  for  the 
theft  of  goods  from  the  room  by  the  guest  so  admitted. 

Jacobi  V.  Haynes,  14  Misc.  15 ;  69  St.  Rep.  493 ;  35  N.  Y.  Supp.  120. 

W(iere  a  guest,  in  the  presence  of  an  employee  apparently  in  charge 
of  the  office,  hangs  up  his  overcoat  on  one  of  the  hooks,  behind  the  desk, 
used  for  that  purpose  by  guests,  .the  hotel  proprietor  is  not  relieved  from 
liability  by  section  2  of  chapter  421  of  the  Laws  of  1^5. 

•Bradner  v.  Mullen,  27  Misc.  479;  59  N.  Y.  Supp.  178. 

f.  Loss  by  fire. 

To  obtain  exemption  from  liability  under  section  i  of  chapter  658  of 
the  Laws  of  1866,  the  burden  is  upon  the  innkeeper  to  show  that  the  fire 
occasioning  the  loss  was  an  incendiary  one  and  the  absence  of  negligence 
on  his  part  connected  with  the  transaction. 

Faucett  v.  Nichols,  64  N.  Y.  377. 

Negligence  on  the  part  of  an  innkeeper  in  omitting  precautions  which 
a  reasonable  and  prudent  man  ought  to  take  to  guard  against  an  incen- 
diary fire  is  such  negligence  as  will  deprive  him  of  the  benefit  of  the 
statute. 

Id. 

The  fact  that  an  innkeeper  leaves  open  the  window,  facing-  on  an  alley, 
of  a  bam,  against  which  lumber  is  piled  so  that  a  person  can  easily  climb 
upon  it  and  gain  access  to  the  hay  loft,  is  negligence  contributing  to  an 
incendiary  firing,  which  renders  him  liable  for  the  loss  of  a  guest's  goods 
thereby. 

Id. 
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WALLACE  V.  TOWN  OF  NEW  ALBION. 

[107  App.  Div.  172;  94  N,  F.  Supp.  793.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

Bridges — ^Action  for  Injuries — ^Liability. 

A  town  is  not  liable  for  injuries  caused  by  a  horse  taking  fright  at  a 
hole  in  a  bridge  belonging  to  the  town,  and  backing  the  vehicle  in 
which  plaintiff  was  riding  off  the  bridge,  where  the  hole  at  which  the 
horse  became  frightened  does  not  necessarily  interfere  with  the  passage 
of  vehicles. 
Appeal  from  Special  Term,  Cattaraugus  County. 
Action  by  Martha  S.  Wallace  against  the  town  of  New  Albion. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Re- 
versed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIL- 
LIAMS, HISCOCK,  and  STOVER,  JJ. 

Note.— Liability  tor  Fright  of  Horses  at  Objects  in  Highway. 

Towns  are  required  to  exercise  reasonable  diligence  to  keep  streets  free 
from  obstructions  that  in  their  character  are  likely  to  frighten  horses  and 
are  liable  for  an  injury  that  results  from  its  unreasonable  neglect  so  to  do. 

Eggleston  v.  Columbia  Turnpike  Road,  82  N.  Y.  278. 

A  road  may  be  rendered  unsafe,  with  consequent  liabilities  therefor,  by 
unsightly  objects  placed  or  permitted  to  remain  upon  it,  which  are  cal- 
•cttlated  to  frighten  horses,  driven  thereon. 

Eggleston  v.  Columbia  Turnpike  Road,  18  Hun,  146. 

The  plaintiff's  horses  were  frightened  at  a  row  of  stones  that  were  left 
in  the  highway  and  backed  off  a  bank  injuring  him.  The  court  refused 
to  charge  that  in  order  to  find  the  defendant  guilty  of  negligence  the 
jury  must  find  that  the  stones  as  placed  would  necessarily  frighten  horses 
to  such  an  extent  that  it  would  make  the  road  dangerous  and  unsafe  to 
travel.  On  appeal  it  was  held  that  this  request  to  charge  was  too  broad 
and  its  refusal  no  error. 

Wilson  V.  Town  of  Spaff ord,  32  St.  Rep.  532 ;  10  N.  Y.  Supp.  649. 
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/.  H.  Waring  and  /.  M.  Wilson,  for  appellant. 
M.  B.  Jewell  and  D.  E.  Powell,  for  respondent. 

STOVER,  J.  The  action  is  one  for  negligence  in  failing  to 
keep  a  bridge,  including  its  approaches,  in  proper  repair.  The 
plaintiff  lived  on  a  farm,  and  on  the  afternoon  of  the  day  of  the 
accident  drove  to  a  neighboring  village,  and  on  her  return  crossed 
a  bridge  in  the  town  of  New  Albion,  spanning  what  is  known 
as  "Mud  Creek."  The  bridge  is  near  a  small  village,  and  is  an 
iron  structure,  1 8  feet  long,  i6  feet  wide,  and  erected  i6  feet 
above  the  water.  The  bridge  is  upon  a  grade.  At  the  time  of 
the  accident  the  plaintiff  was  driving,  and  had  her  boy  and  a 
neighbor's  girl  in  the  vehicle.  She  went  upon  the  bridge,  and  as 
they. passed  along  the  horse  shied  at  a  hole,  and  then  commenced 
to  back,  and  backed  off  from  the  bridge,  and  over  the  side  of 
the  approach.  The  hole  in  the  bridge  was  about  14  by  18  inches, 
and  was  on  the  southerly  side,  about  20  feet  from  the  end  of  the 

Liability  for  Fright  op  Horses  at  Objects  in  Highway, — continued. 

In  order  to  make  a  town  liable,  the  character  of  the  object  should  be 
such  as  to  make  the  liability  of  its  frightening  horses  obvious. 

Barrett  v.  Town  of  Walworth,  64  Hun,  526;  46  St.  Rep.  528;  19  N.  Y. 
Supp.  557. 

The  plaintiff  was  injured  by  her  horse  becoming  frightened  at  some 
stones  that  were  placed  along  the  side  of  the  road  and  were  being  used  in 
building  a  fence  along  the  highway.  The  finding  in  respect  to  the  stones 
was  "that  they  were  ordinary  stones,  such  as  are  used  to  build  stone 
walls,  and  had  nothing  peculiar  or  strange  about  them."  In  an  action 
to  recover  for  the  injuries  so  sustained  it  was  held  that  there  was  no 
proof  of  negligence  upon  the  part  of  the  town  officers  and  the  town  was 
not  liable. 

McCord  V.  Town  of  Ossining,  10  St.  Rep.  407. 

Municipal  corporations  are  liable  for  the  improper  management  and  use 
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bridge.    This  hole  was  caused  by  two  of  the  planks  slipping  from 

their  place  towards  the  northerly  side  of  the  bridge,  thus  leaving 

a  hole  at  the  southerly  side  of  the  bridge  of  about  the  dimensions 

above  stated. 
» 

The  court,  in  charging  the  jury,  used  the  following  language : 

"To  repeat,  the  claim  and  contention  on  the  part  of  this  plaintiff  is  that 
the  horse,  in  the  first  instance,  became  frightened  at  this  hole  in  the  bridge ; 
that  in  consequence  of  that  fright  he  backed  from  the  bridge ;  and  that,  in 
consequence  or  by  reason  of  the  fact  that  the  timber  had  been  removed, 
that  the  buggy  went  over  the  embankment;  whereas,  as  the  plaintiff  5ay> 
and  argues,  if  that  timber  had  been  left  in  its  place,  the  accident  wou'  1 
not  have  happened.    That  is  the  claim,  and  it  is  within  very  narrow  lines." 

Subsequently  the  defendant  asked  the  court  to  charge — 

"That  the  hole  in  the  edge  of  the  sixteen- foot  roadway,  caused  by  the 
slipping  of  the  planks,  was  not  such  a  defect  in  the  roadway  as,  according 
to  common  experience,  would  reasonably  be  expected  to  cause  fright  to  a 

LlABttFTY  FOR  FrICHT  OF  HORSES  AT  OBJECTS  IN  HIGHWAY, — continued. 

of  their  property  to  the  same  extent  and  in  the  same  manner  as  private 
corporations  and  natural  persons. 

Mullen  V.  Village  of  Glens  Falls,  11  App.  Div.  275;  42  N.  Y.  Supp.  113. 

Where  there  is  a  defect  in  the  highway,  one  whose  horse  becomes 
frightened  and  runs  away,  can  recover  for  injuries  sustained  although 
the  conduct  of  the  horse  was  a  proximate  cause  of  the  injury,  if  the 
negligence  of  the  officers  of  the  town  was  another  proximate  cause  of 
the  injury. 

Wood  v.  Town  of  Gilboa,  T(i  Hun,  175;  57  St.  Rep.  300;  27  N.  Y. 
Supp.  586. 

In  Champlin  v.  Penn  Yan,  34  Him,  33,  the  court  says:  "We  are  un- 
able to  discover  any  sensible  reason  for  holding  that  an  object  permanently 
suspended  directly  over  the  traveled  part  of  a  highway,  although  fastened 
to  supports  outside  the  limits  of  the  same,  is  not  an  obstruction  to  travel, 
if  it  naturally  tends  to  frighten  horses  of  ordinary  gentleness.' 

13 


>» 
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horse  of  ordinary  gentleness  traveling  over  the  bridge,  and  that  the 
plaintiff  cannot  recover  if  the  horse  took  fright  at  such  hole." 

In  response  the  court  stated : 

'That  is  the  very  gist  of  the  claim — ^that  the  fright  was  taken  at  the 
hole.    That  is  where  it  originated.    I  refuse  to  charge  in  that  language." 

Again  the  court  was  requelsted  to  charge  "that  the  hole  in  the 
bridge  was  not  such  a  defect  as  was  obviously  calculated  to 
frighten  horses."  This  was  also  refused,  and  an  exception  duly 
taken. 

There  were  several  other  requests,  and  among  them  the  follow- 
ing: 

"That  if  two  independent  causes  of  fright  concurred,  which  may  have 
frightened  the  horse  (that  is,  the  hole  in  the  floor,  and  the  rattling  of  the 
loose  planking  upon  the  floor  of  the  bridge),  for  one  of  which  causes  the 
defendant  would  not  be  liable,  then  it  is  incumbent  upon  the  plaintiff  to 

Liability  for  Fright  of  Horses  at  Objects  in  Highway, — continued. 

Where  a  municipal  corporation  uses  a  steam  roller  upon  its  streets  its 
liability  for  injury  caused  by  frightening  horses  is  governed  by  the  same 
rules  that  would  be  applied  to  a  private  corporation,  or  to  a  natural 
person. 

Mullen  V.  Village  of  Glens  Falls,  ii  App.  Div.  275;  42  N.  Y.  Supp.  113. 

An  advertising  banner  was  suspended  across  one  of  the  streets  of  the 
defendant  village.  The  plaintiff's  horse  became  frightened  by  the  banner 
while  passing  under  it  and  ran  away  injuring  the  plaintiff. 

In  an  action  to  recover  damages  for  the  injury  sustained  it  was  held 
that  it  was  the  duty  of  the  board  of  trustees  of  the  village  to  remove  it 
and  that  by  permitting  it  to  remain  there  for  a  considerable  length  of  time 
they  were  guilty  of  negligence  which  rendered  the  village  liable  for  the 
injuries  which  the  plaintiff  had  sustained. 

Champlin  v.  Penn  Yan,  34  Hun,  33. 

Where  a  turnpike  company  placed  beside  the  traveled  part  of  its  road 
a  pile  of  stones  for  the  purpose  of  making  repairs,  which  had  a  tendency 
to  and  did  frighten  horses  traveling  upon  the  road,  of  which  it  had  notice. 


NEW  YORK  ANNOTATED  CASES.  131 


igpS]  Wallace  v.  Town  of  New  Albion. 


show  affirmatively  that  the  horse  did  not  take  the  fright  from  the  cause 
for  which  the  defendant  is  not  liable. 

"By  the  Court:  Entirely  so.  For  instance,  if  the  hole  in  the  bridge, 
which  the  plaintiff  says  the  horse  looked  at  before  it  began  to  back —  If 
that  was  not  the  sole  cause  of  the  fright  of  the  horse  in  the  first  in- 
stance, she  cannot  recover." 

This  seems  to  have  been  settled  as  the  law  of  the  case  for,  upon 
a  further  request  that :  "If  it  may  have  been  the  rattling  of  the 
plank,  then  she  cannot  recover.  The  plaintiff  must  affirmatively 
show  that  it  was  not  that  cause" — the  court  stated:  "I  agree 
with  you  perfectly.  The  plaintiff  must  show  the  horse  took  fright 
in  the  first  instance  at  the  hole  in  the  bridge." 

There  was  another  request  to  charge,  namely : 

"That  if  it  is  found  that  the  loose  planking  on  the  bridge  were  replaced 
and  put  back  in  their  places  on  the  Sunday  before  the  accident,  and  if  it  is 
also  found  that  after  such  repair,  and  before  the  accident,  the  defendant's 
commissioner  of  highways  had  no  actual  notice  of  the  existence  of  the  hole 
at  the  time  of  the  accident,  the  plaintiff  cannot  recover." 

LlABH^ITV  FOR  FrIGHT  OF  HORSES  AT  OBJECTS  IN  HIGHWAY,— continued. 

and  neglected  to  remove  the  stones;  it  was  held,  that  it  was  liable  for 
damages  to  a  traveler  upon  the  road,  occurring  after  the  lapse  of  a  rea- 
sonable time,  after  such  notice,  occasioned  by  his  horse  having  been  so 
frightened. 

Eggleston  v.  Columbia  Turnpike  Road,  82  N.  Y.  278. 

Where  it  appeared  that  the  plaintiff*s  horse  was  frightened,  not  by  the 
general  aspect  of  a  wood  pile  on  the  side  of  the  road,  but  by  the  sudden 
and  unexplained  slipping  and  falling  of  a  stick  as  he  went  by;  it  was  held 
that  the  occurrence  was  so  unusual  that  the  commissioner  of  highways 
was  not  bound  to  anticipate  or  guard  against  it  and  the  plaintiff  could 
not  recover  for  the  injury  sustained. 

Hoffart  V.  Town  of  West  Turin,  90  App.  Div.  348;  85  N.  Y.  Supp.  471. 

In  an  action  brought  to  recover  damages  for  injuries  resulting  from  the 
alleged  negligence  of  a  village,  it  appeared  that  a  steam  roller  owned 
by  the  village  was  being  propelled  along  one  of  its  public  streets,  and 
without  giving  any  notice  or  warning  of  its  approach,  came  within  twenty 
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The  court  refused  to  charge  in  the  language  requested,  but  did 
charge  generally  that  the  commissioner  was  bound  to  exercise 
reasonable  diligence  to  keep  the  bridge  in  order,  and,  if  he  failed 
to  do  so,  that  the  town  was  liable. 

The  accident  occcurred  on  Friday,  and  there  was  evidence  tend- 
ing to  show  that  the  planking  in  the  bridge  had  been  replaced  on 
the  Sunday  before. 

We  think  the  defendant  was  entitled  to  the  instruction  with 
reference  to  the  hole  in  the  bridge,  namely,  that  it  was,  as  matter 
of  law,  not  such  a  defect  as  would  render  the  town  liable.  Com- 
mon experience  is  that  planks  of  a  bridge  will  at  times  become 
loose,  and  the  evidence  shows  that  the  carriageway  on  this  bridge 
was  i6  feet  wide,  and  of  sufficient  width  to  permit  teams  to  pass 
upon  the  planking  of  the  bridge.  There  was  ample  room  for 
people  passing  as  the  plaintiff  was,  with  a  single  conveyance,  and 
we  think  the  theory  that  the  jury  might  find  that  that  was  such 
a  defect  that  it  would  obviously  tend  to  frighten  horses  is  not 
correct.  A  town  is  not  bound  to  look  out  and  prevent  all  possible 
danger  of  fright  to  all  sorts  of  horses  that  may  happen  to  be  on 

Liability  for  Fright  of  Horses  at  Objects  in  Highway,— continued. 

feet  of  an  intersecting  street  on  which  the  plaintiff  was  driving,  whose 
horse  caught  sight  of  the  roller,  became  frightened  and  threw  the  plain- 
tiff out  of  the  carriage,  causing  the  injuries  complained  of. 

It  was  held,  that  it  was  proper  to  submit  the  question  whether  reasonable 
care  required  warning  to  be  given  at  the  street  crossings  of  the  approach 
of  the  steam  roller,  and  that  a  verdict  in  favor  of  the  plaintiff  would  not 
be  disturbed. 

Mullen  V.  Village  of  Glens  Falls,  ii  App.  Div.  275;  42  N.  Y.  Supp.  113. 

The  plaintiff's  horse  became  frightened  by  a  steam  roller  which  was 
being  operated  on  the  defendant's  street.  A  man  seventy-six  years  old 
who  was  there  for  the  purpose  of  protecting  travelers  from  injury  by  the 
roller  seized  the  horse  but  was  thrown  down,  and  the  plaintiff  and  his 
wife  were  thrown  out  and  the  buggy  and  other  property  injured.  The 
evidence  tended  to  show  that  the  defendant  was  guilty  of  negligence  in 
keeping  the  engine  in  motion  when  the  plaintiff's  horse  was  approach- 
ing; also,  in  omitting  to  provide  proper  signals  and  protection. 
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its  highways  and  bridges.  If  so,  it  may  be  said  that  a  particularly 
sensitive  animal  might  be  frightened  at  the  sight  of  the  water  over 
the  edges  of  the  bridge,  and  that,  in  order  to  protect  travelers 
on  the  highways  who  saw  fit  to  use  such  animals,  the  bridge 
should  be  so  inclosed  and  barricaded  that  the  surface  of  the 
stream  could  not  be  seen.  Presumably,  people  driving  upon  a 
bridge  of  this  character  would  see  any  defect  such  as  here  existed 
— ^the  slipping  of  a  plank  a  foot  or  more  from  its  bearings,  and 
there  being  14  or  15  feet  left,  within  which  they  could  guide 
their  horses  and  travel  with  safety.  We  do  not  understand  that 
a  jury  can  speculate  upon  so  obvious  a  condition,  and  say  that 
but  for  the  hole  in  the  bridge  the  horse  would  not  have  been 
frightened,  and  the  accident  would  not  have  happened.  This 
seems  quite  at  variance  with  common  experience — not  a  condi- 
tion where  common  experience  would  tend  to  show  any  danger 
to  be  apprehended,  but  a  condition  which  so  often  exists,  and 
from  which  danger  has  not  been  experienced,  that  it  may  be  said, 
as  matter  of  law,  that  the  condition  was  such  as,  according  to 
common  experience,  would  not  be  reasonably  expected  to  cause 

Liability  for  Fright  of  Horses  at  Objects  in  Highway, — continued. 

A  judgment  for  the  plaintiff  in  an  action  for  the  injuries  was  sustained 
on  appeal. 
Paine  v.  Rochester,  yj  St.  Rep.  587;  14  N.  Y.  Supp.  180. 

The  plaintiff  brought  an  action  to  recover  for  injuries  resulting  from 
the  alleged  negligence  of  a  village.  It  appeared  that  the  plaintiff  was 
driving  with  her  husband  in  the  evening  on  one  of  the  defendant's  streets, 
when  the  horse  became  frightened  and  shied  in  passing  a  steam  roller 
some  twenty  feet  long  and  ten  feet  high  which  had  been  used  in  im- 
proving the  street  and  had  been  left  covered  with  a  blanket  by  the  side 
of  the  street  In  an  attempt  to  control  the  horse  the  bit  broke,  the  horse 
became  unmanageable,  and  the  plaintiff,  by  direction  of  the  husband, 
jumped  from  the  rear  of  the  buggy  and  sustained  the  injuries  com- 
plained of.  The  horse,  which  was  gentle,  and  had  on  a  new  harness,  had 
shown  some  signs  of  fright  on  passing  the  roller  on  the  morning  of  that 
day.  It  was  held  that  the  question  of  the  defendant's  negligence  should 
have  been  submitted  to  jury. 

Halstead  v.  Village  of  Warsaw,  43  App.  Div.  39;  59  N.  Y.  Supp.  518. 
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fright  to  a  horse  of  ordinary  gentleness  traveling  over  the  bridge. 
It  seems  to  us  that  under  the  charge  the  jury  were  left  prac- 
tically to  determine  that  the  plaintiff  was  entitled  to  recover  upon 
proof  of  the  existence  of  the  hole,  if  the  jury  determined  that 
the  defendant  had  failed  to  exercise  ordinary  care  in  maintaining 
the  bridge.  It  may  be  that  the  plaintiff  may  recover  upon  some 
other  theory  in  the  case,  but  it  seems  to  us  that  under  the  instruc- 
tion of  the  court,  and  he  refusal  to  instruct  the  jury  as  to  the 
liability  of  the  defendant  with  reference  to  the  hole,  the  jury 
may  have  been  misled,  and  must  have  found  that  the  primary 
cause  of  the  accident  was  the  frightening  of  the  horse  by  the 
hole  in  the  bridge,  and  we  deem  that  a  verdict  based  upon  such 
instruction  and  ruling  cannot  be  upheld.  We  think  the  defendant 
was  entitled  to  the  instruction  asked  for  with  reference  to  the 
obvious  character  of  the  hole  in  the  bridge,  and  that  the  refusal 
to  so  charge  was  reversible  error. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the. event.    All  concur. 

Liability  for  Fright  of  Horses  at  Objects  in  Highway,-— continued. 

In  an  action  brought  against  a  town  to  recover  for  personal  injuries 
caused  to  the  plaintiff  who,  while  driving  in  a  buggy,  was  injured  in  con- 
sequence of  the  horse  taking  fright  while  passing  an  irregular  pile  of 
hub  timber  lying  along  the  side  of  the  highway,  it  appeared  that  the 
timber  had  been  piled  there  about  February  aS,  1897,  and  a  part  of  it 
remained  there  on  the  evening  of  April  6,  when  the  accident  occurred. 

The  commissioner  of  highways  knew  of  the  existence  of  the  obstruction 
between  the  tenth  and  twentieth  of  March,  at  which  time  he  had  funds 
in  his  hands  for  highway  purposes  but  he  took  no  steps  to  have  the  timber 
removed. 

It  was  held  that  the  evidence  presented  two  questions  of  fact  which 
should  have  been  submitted  to  the  jury: 

First,  whether  a  man  of  ordinary  intelligence  and  experience  with  horses 
and  highways  should  have  foreseen  that  this  irregular  pile  of  timber, 
lying  by  the  roadside,  was  likely  to  frighten  horses;  and  second,  whether 
the  commissioner  of  highways  was  negligent  in  permitting  this  timber 
to  remain  by  the  roadside  after  notice.  If  both  of  those  questions  were 
found  in  the  plaintiff's  favor  he  would  be  entitled  to  a  verdict. 
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Burns  v.  Town  of  Farmington,  31  App.  Div.  364;  52  N.  Y.  Supp.  229. 

The  plaintiffs  horses  were  frightened  by  several  steam  boilers  belonging 
to  the  defendant  lying  between  the  sidewalk  and  the  gutter  in  the  street, 
and  run  away  and  were  killed.  In  an  action  to  recover  damages  for  the 
injury  it  was  held  that  a  person  owning  property  next  to  the  street  has 
a  right,  temporarily,  to  obstruct  traffic  in  the  street  when  it  is  necessary, 
to  take  property  from  or  to  his  place  of  business,  but  not  to  use  the  street 
for  the  purpose  of  storing  property  to  the  damage  of  persons  having 
occasion  to  use  the  street. 

Stewart  v.  Porter  Mfg.  Co.,  13  St.  Rep.  220. 

The  plaintiff  brought  an  action  to  recover  for  a  personal  injury  sus- 
tained through  the  running  away  of  his  horse.  The  acts  of  the  defendant 
relied  upon  as  creating  a  liability  were  the  erection  of  a  tent  and  the 
building  of  a  fire  in  the  highway  whereby  the  plaintiff  claimed  his  horse 
became  frightened.  The  defendant  requested  the  court  to  instruct  the 
jury  *'that  the  plaintiff  could  not  recover  without  proof  to  the  satisfaction 
of  the  jury  that  the  frightening  of  the  plaintiff's  horse  was  the  cause 
of  the  accident"  which  request  was  refused.  On  appeal  the  court  says: 
"We  think  that  the  defendant  was  entitled  to  have  the  jury  instructed, 
either  literally  or  substantially,  in  accords  nee  with  the  request  presented 
to  the  court." 

Mitchell  V.  Turner,  149  N.  Y.  39;  43  N.  E.  403. 

W^ile  a  person  may  travel  along  a  public  highway  with  a  conveyance 
or  loaded  vehicle  liable  to  frighten  horses,  he  must  while  doing  so,  exer- 
cise reasonable  care  to  avoid  accident  and  injury  to  others  traveling  along 
such  highway. 

Murphy  v.  Wait,  102  App.  Div.  121 ;  92  N.  Y.  Supp.  253. 

The  plaintiff  while  driving  along  a  public  street  with  her  father  ap- 
proached the  railroad  crossing  of  the  defendant,  at  which  gates  were  so 
constructed  that  they  could  be  raised  or  lowered.  The  gates  were  up, 
and  no  warning  or  signal  was  given  that  a  train  was  approaching  until 
the  wagon  had  passed  the  first  gate.  When  they  began  to  descend,  the 
horse  became  frightened,  and  as  he  was  passing  the  last  gate  a  portion 
of  it  struck  him,  and  he  became  unmanageable.  One  of  the  reins  broke 
and  he  ran  and  overturned  the  wagon  and  threw  the  plaintiff  to  the 
ground  and  injured  her.  The  evidence  tended  to  show  that  the  horse 
was  tractable  and  properly  manage .  and  that  the  reins  were  in  good 
condition.    It  was  held  that  the  defendant  was  liaole. 

Phillips  V.  N.  Y.  Central  &  H.  R.  R.  Co.,  127  N.  Y.  657 ;  38  St.  Rep.  675 ; 
3  Silv.  Ct.  App.  467. 
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MATTER  OF  BURTIS. 
[107  App.  Div.  SI,  94N.  Y.  Supp.  961.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

1.  Wills — Probate — Denial — Appeal— Questions    of    Fact— 'Reversal- 

Trial  BY  Jury. 

Where,  on  appeal,  it  appears  that  the  disposition  by  the  surrogate  of 
questions  of  fact  raised  in  an  application  for  probate  of  a  will  are  not 
free  from  doubt,  and  the  surrogate's  decision  is  not  entirely  satis- 
factory, the  decree  will  be  reversed,  and  the  questions  of  fact  sent  to 
a  jury  for  determination,  as  provided  by  Code  Civ.  Proc.  §  2588. 

2.  Same — Forgery — Evidence. 

Where,  on  an  application  for  probate  of  a  will  by  which  testator  left 
all  his  property  to  proponent,  a  young  lady,  in  whom  testator  had 
manifested  a  lively  interest,  though  not  of  kin  to  him,  it  was  claimed 
that  the  will  was  a  forgery,  but  the  testimony  on  such  issue  was 


Note. — Re-trial  by  Jury  of  Issues  on  Probate  of  Will  after  Reversal 

OF  Surrogate. 

a.  Statute,  136. 

b.  In  general,  137. 

c.  When  jury  trial  directed,  140. 

d.  Question  of  fact,  144. 

e.  Practice,  146. 

I.  New  trial,  150. 


a.  Statute. 

Where  the  reversal  or  modification  of  a  decree  by  the  appellate  court 
is  founded  upon  a  question  of  fact,  the  appellate  court  must,  if  the  appeal 
was  taken  from  a  decree  made  upon  a  petition  to  admit  a  will  to  probate, 
or  to  revoke  the  probate  of  a  will,  make  an  order,  directing  the  trial,  by 
a  jury,  of  the  material  questions  of  fact,  arising  upon  the  issues  between 
the  parties.  (Such  an  order  must  state,  distinctly  and  plainly,  the  questions 
of  fact  to  be  tried;  and  must  direct  the  trial  to  take  place,  either  at  a 
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involved  in  doubt,  evidence  of  testator's  intention  with  respect  to 
proponent  as  to  the  disposition  of  his  property  was  material. 

3.  Same—Evidence. 

On  an  application  for  probate  of  a  will,  evidence  that  testator's 
signature  thereto  was  a  forgery  held  involved  in  such  doubt  as  to 
require  a  finding  that  the  will  " '"'  ^  forgery  to  be  reversed,  and  the 
questions  of  fact  submitted  to  the  jury. 

Hiscock  and  Spring,  J  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Cayuga  County. 

Application  by  Elizabeth  Cook  Burgess  for  probate  of  the  will 
of  Albert  G.  Burtis,  deceased.  From  a  surrogate's  decree  (43 
Misc.  437;  89  N.  Y.  Supp.  441)  denying  probate,  proponent  ap- 
peals.   Reversed. 

The  contestants,  who  were  the  father  and  brother  of  the  decedent,  inter- 
posed an  answer  by  which  they  alleged,  in  substance,  that  the  will  pro- 
pounded for  probate  was  not  the  last  will  and  testament  of  the  decedent; 
that  it  was  caused  to  be  made  by  undue  influence;  that  it  was  not  signed 
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trial  term  of  the  supreme  court,  specified  in  the  order;  or  in  the  county 
court  of  the  county  of  the  surrogate.  After  the  trial,  a  new  trial  may 
be  granted,  as  prescribed  in  section  2548  of  this  act. 

§  2588,  Code  of  Civil  Procedure. 

§  2548.  A  new  trial  may  be  granted  by  the  surrogate  or  the  court  in 
which  the  trial  took  place,  or,  if  it  took  place  at  a  trial  term  of  the 
supreme  court,  by  the  supreme  court,  in  a  case  where  a  new  trial  of 
specific  questions  of  fact,  tried  by  a  jury  pursuant  to  an  order  for  such 
trial  made  in  an  action,  would  be  granted.  The  verdict  of  the  jury  must 
be  certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in  which 
the  trial  took  place. 

b.  In  general. 

Upon  an  appeal  from  a  decree  made  in  a  probate  proceeding,  when  it 
appears  that  the  disposition  which  should  be  made  of  the  Questions  of 
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by  the  testator,  or  published  and  attested  as  required  by  law,  and  by  an 
amended  answer  it  is  alleged  that  the  alleged  testator  was  mentally  incom- 
petent to  make  a  valid  will.  Practically  the  only  issue  litigated  before  the 
surrogate  was  whether  or  not  the  signature  to  the  alleged  will  was  a> 
forgery.  After  hearing  all  the  evidence,  the  Surrogate's  Court  deter- 
mined that  it  was,  and  a  decree  denying  probate  of  the  alleged  will  was 
duly  made  and  entered,  from  which  this  appeal  is  taken. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIL- 
LIAMS, HISCOCK,  and  STOVER,  JJ. 

John  D,  Teller,  for  appellant. 
Frederick  E,  Storke,  for  respondent. 

McLENNAN,  P.  J.  The  question  presented  by  this  appeal  is 
whether  or  not  the  determination  of  the  Surrogate's  Court  that 
the  syg^ature  to  the  alleged  last  will  and  testament  of  Albert  G. 
Burtis,  deceased,  is  a  forgery,  and  therefore  that  such  instrument 
is  null  and  void,  should  be  regarded  as  final,  or  should  such  issue 
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fact  presented  by  the  evidence  is  not  free  from  doubt  and  the  result 
reached  in  the  surrogate's  court  is  not  entirely  satisfactory,  the  appellate 
division  will  send  the  case  to  a  trial  term  for  a  jury  trial. 

Matter  of  "Warnock,  103  App.  Div.  61 ;  92  N.  Y.  Supp.  643. 

Matter  of  Tompkins,  69  App.  Div.  474;  74  N.  Y.  Supp.  1002. 

The  question,  in  such  case,  does  not  depend  on  whether  the  surrogate 
might  have  found  from  the  evidence  that  the  will  was  the  understood 
and  voluntary  act  of  the  testator,  or  that  a  jury  might  so  find,  but  is  to 
be  solved  by  a  consideration  of  the  whole  evidence  as  a  de  novo  question 
and,  if  the  mind  of  the  appellate  court  is  in  doubt,  it  must  direct  a  trial 
of  the  issues  by  a  jury. 

Matter  of  Brunor,  21  App.  Div.  259;  47  N.  Y.  Supp.  681. 

Where  it  is  apparent  that  a  surrogate's  decision  was  made  to  insure 
what  he  considered  justice  as  between  the  parties,  rather  than  to  deter- 
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be  submitted  to  a  jury  pursuant  to  the  provisions  of  section  2588 
of  the  Code  of  Civil  Procedure. 

It  is  the  settled  rule  in  this  state  that  in  such  cases,  if  upon 
appeal  it  appears  that  the  disposition  of  the  questions  of  fact 
raised  by  the  evidence  is  not  free  from  doubt,  and  the  surrogate's 
decision  is  not  entirely  satisfactory,  the  questions  of  fact  will  be 
sent  to  a  jury  for  determination.  Such  was  expressly  stated  to 
be  the  rule  in  Matter  of  Dixon,  42  App.  Div.  481,  59  N.  Y. 
Supp.  421,  recently  decided  by  this  court.  Matter  of  Drake,  45 
App.  Div.  206,  60  N.  Y.  Supp.  1020. 

In  Matter  of  Brunor,  21  App.  Div.  259,  47  N.  Y.  Supp.  681,  the 
court  said : 

"The  evidence  given  upon  the  part  of  the  proponent  tended  to  establish 
that  the  will,  as  made  and  executed,  was  the  voluntary  act  of  the  testatrix, 
and  that  she  was  uninfluenced  by  any  other  considerations  than  a  desire  to 
leave  all  of  the  property  then  at  her  disposal  to  her  husiband.  A  jury,  upon 
a  trial  of  such  issue,  would  be  justified  in  so  finding  upon  the  testimony 
now  before  us.  The  question,  however,  in  cases  of  this  kind,  does  not 
depend  upon  the  consideration  as  to  whether  the  surrogate  might  have 
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mine  whether  the  testatrix  was  competent  to  make  a  will,  the  case  will 
be  remanded  for  a  jury  trial. 

Matter  of  Wells,  45  App.  Div.  626;  60  N.  Y.  Supp.  iioa 

Although,  as  a  general  rule,  when  there  is  a  conflict  of  evidence,  a 
decision  will  not  be  disturbed,  in  the  absence  of  strong  grounds  therefor, 
yet  where  the  testimony  on  the  part  of  the  contestants  as  to  the  proper 
execution  of  a  will  is  decidedly  inferior,  in  quantity,  quality  and  dis- 
interestedness, to  that  given  for  the  proponents,  a  decree  refusing  probate 
should  be  reversed  and  the  issues  ordered  to  be  tried  by  a  jury. 

McKinley  v.  Lamb,  56  Barb.  284. 

The  appellate  division,  upon  reversing  a  probate  decree  upon  a  question 
of  fact,  must  direct  a  trial  by  a  jury,  unless  the  evidence  disclosed  by 
the  record  is  such  that  in  case  of  a  trial  before  a  jury  the  court  could 
properly  take  the  facts  from  the  jury  and  determine  the  question  as  one 
of  law. 

Matter  of  Laudy,  148  N.  Y.  403;  43  N.  Y.  Supp.  689;  42  N.  E.  1061. 
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found  from  the  evidence  that  the  will  was  the  free  and  voluntary  act  of 
the  testatrix,  or  that  a  jury  might  so  find,  but  rather  it  is  to  be  solved 
by  a  consideration  of  the  whole  evidence  as  a  de  novo  question;  and  if, 
upon  such  consideration,  the  mind  of  the  court  is  in  doubt  upon  the 
question  of  whether  the  will  is  the  free  and  voluntary  act  of  the  testatrix, 
it  becomes  a  question  of  fact  for  the  determination  of  a  jury,  and  it  is 
the  duty  of  the  court  to  set  aside  the  probate,  and  direct  a  trial  of  the 
issues." 

In  Matter  of  Lansing,  17  St.  Rq).  440;  2  N.  Y.  Supp.  117,  the 
court  (per  Learned,  J.)  said: 

"It  is  our  duty  to  examine  the  case  de  novo,  and,  unless  we  are  satisfied 
that  the  probate  should  be  granted,  and  have  no  doubt  on  that  point,  we 
should  reverse  the  decree,  and  order  issues  to  be  tried.  Rowland  v. 
Taylor,  53  N.  Y.  627." 

In  Matter  of  Ellick  (Sup.)  19  N.  Y.  Week.  Dig.  231,  a  case 
decided  by  the  General  Term,  Third  Department,  the  court  said : 

"Where  upon  appeal  from  a  decree  of  a  surrogate  refusing  to  admit  a 
will  to  probate  on  the  ground  of  undue  influence  the  court  is  in  doubt, 
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c.  When  jury  trial  directed. 

If  a  careful  consideration  of  the  evidence  in  the  record  leads  to  the 
conclusion  that  there  is  doubt  whether  the  deceased  had  mental  capacity 
and  understanding  of  his  relation  to  all  the  persons  who  might  be  the 
objects  of  his  bounty  and  as  to  whether  the  will  was  the  product  of  an 
independent  and  intelligent  understanding  or  induced  by  the  exercise  of 
undue  influence  upon  the  testator,  these  questions  should  be  submitted 
to  a  jury  to  determine. 

Matter  of  Drake,  45  App.  Div.  206;  60  N.  Y.  Supp.  102a 

Matter  of  Coe,  47  App.  Div.  177;  62  N.  Y.  Supp.  376. 

There  is  doubt  as  to  the  finding  of  the  surrogate  that  there  was  not 
a  sufficient  publication  and  attestation,  where  the  scrivener  and  one  of  the 
witnesses  of  the  will  of  a  deaf  and  dumb  man  testified  to  the  signs  by 
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upon  the  testimony,  as  to  the  correctness  of  the  surrogate's  decision,  the 
proponent  is  entitled  to  have  the  case  reconsidered  before  a  jury,  and  the 
court  may  order  it  to  be  tried  by  a  jury  at  the  circuit" 

Matter  of  Tompkins,  69  App.  Div.  474,  74  N.  Y.  Supp.  1002. 

There  are  many  decisions  to  the  same  effect.  In  fact,  no  case 
has  been  called  to  our  attention  where  the  correctness  of  the  rule 
above  stated  has  been  questioned.  It  therefore  becomes  the  duty 
of  this  court  to  determine,  not  simply  whether  the  determination 
of  the  Surrogate's  Court  is  supported  by  evidence,  but  whether 
or  not  the  correctness  of  such  decision  is  reasonably  free  from 
doubt  and  is  entirely  satisfactory.  If  not,  then  the  question  of 
fact  should  be  sent  to  a  jury  for  its  determination. 

We  shall  not  attempt  to  call  attention  in  detail  to  the  voluminous 
evidence  contained  in  the  record,  covering  nearly  1,000  pages, 
bearing  upon  the  question  of  the  genuineness  of  the  signature  to 
the  alleged  will,  which  is  the  only  issue  involved;  but  will  con- 
tent ourselves  with  a  reference  to  its  general  features,  which  we 
think  very  clearly  show  that  such  issue  is  not  free  from  the  debt, 
but  is  involved  in  great  uncertainty.     In  reviewing  the  deter- 

Re-trial  by  Jury  of  Issues  on   Probate  or  Will  after  Reversal  of 

Surrogate,— continued. 

which  the  latter  declared  it  to  be  his  will  and  requested  the  witnesses 
to  sign. 
Matter  of  Pcrego,  65  Hun,  478;  48  St.  Rep.  496;  20  N.  Y.  Supp.  394. 

When  the  evidence  tends  to  show  that  the  will  was  the  result  of  undue 
influence,  to  exercise  which  there  was  great  opportunity,  and  it  is  in 
opposition  to  the  often-declared  intention  of  the  testator,  an  aged  ex-slave, 
who  was  in  a  feeble  condition  of  mind  and  body,  the  question  of  undue 
influence  and  incapacity  should  be  submitted  to  a  jury. 

Matter  of  Dixon,  42  App.  Div.  4S1 ;  59  N.  Y.  Supp.  421. 

The  correctness  of  the  surrogate's  order  denying  probate  is  sufficiently 
doubtful  to  render  proper  the  direction  of  a  jury  trial,  when  the  attesting 
witnesses  and  the  draftsman  of  the  will  testify  that  all  the  requirements 
pertaining  to  a  valid  execution  were  complied  with  and  that  testatrix 
was  competent  and  free  from  any  restraint  and  her  attending  physician 
•  does  not  seriously  impugn  her  testamentary  capacity. 

Matter  of  Rayner,  93  App.  Div.  114;  87  N.  Y.  Supp.  23. 
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mination  of  the  learned  surrogate  in  that  regard  it  is  important  to 
consider  the  situation  of  the  deceased  and  of  the  parties  proponent 
and  contestant,  the  relations  which  they  respectively  sustained  to 
him,  and  all  the  surrounding  circumstances,  as  well  as  the  direct 
and  expert  testimony  bearing  directly  upon  the  genuineness  of 
the  disputed  signature.  At  the  time  the  alleged  will  purports  to 
have  been  executed,  May  26,  1902,  the  deceased  was  about  59 
years  of  age.  He  died  on  the  8th  day  of  May,  1903.  He  had 
accumulated  and  was  managing  property  of  the  value  of  about 
$250,000,  consisting  mostly  of  securities,  and,  so  far  as  appears, 
he  managed  the  same  in  a  reasonably  careful  and  prudent  man- 
ner, invested  and  reinvested  it  as  occasion  required,  squandered 
none  of  it,  and  was  regarded  by  his  business  associates  as  entirely 
competent  to  manage  his  comparatively  large  fortune.  The  de- 
cedent was  a  bachelor;  had  no  children;  his  nearest  relatives 
being  a  father  and  brother.  The  evidence  quite  conclusively 
shows  that  he  did  not  intend  either  of  them  should  be  the  recipient 
of  his  bounty.  He  had  a  cousin,  a  Mrs.  Scott,  for  whom  he  evi- 
dently had  feelings  of  affection,  and  had  frequently  expressed  the 
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The  action  of  the  surrogate  is  not  entirely  satisfactory  in  refusing 
probate  on  the  ground  that  the  testatrix  did  not  understand  the  provisions 
of  her  will  because,  after  a  specific  legacy  of  $200  to  a  stranger  for 
taking  care  of  her  during  illness,  she  bequeathed  to  such  legatee  the 
residue  of  her  estate  amounting  to  $5,ooa 

Matter  of  Shannon,  93  App.  Div.  ^73 ;  87  N.  Y.  Supp.  656. 

The  question  of  testamentary  capacity  and  undue  influence  should  be 
submitted  to  a  jury,  where  it  appears  that  the  testatrix,  who  was  very 
weak  and  on  her  deathbed,  was  supported  in  bed  while  she  made  her 
mark  to  a  codicil  in  favor  of  her  husband,  who  had  been  with  her  con- 
stantly during  her  illness,  that  she  had  previously  expressed  a  desire  to 
so  change  her  will  and  her  attorney  and  physician,  the  subscribing  wit- 
nesses to  the  codicil,  testify  that  she  was  competent  and  under  no  restraint 
or  duress. 

Matter  of  Stapleton,  71  App.  Div.  i ;  75  N.  Y.  Supp.  657. 
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intention  of  making  her  his  sole  legatee.  In  fact,  in  the  year  1899 
the  deceased  executed  a  will  in  due  form,  bequeathing  to  her  his 
entire  estate.  There  is  evidence  tending  to  show,  however,  that 
such  will  was  made  upon  the  understanding  that  she  would 
execute  a  reciprocal  will,  which  she  failed  to  do.  At  all  events, 
after  her  marriage  it  appears  that  his  intentions  in  respect  to  her 
had  changed,  and  if  it  was  the  testator's  wish  that  his  estate  should 
go  to  Mrs.  Scott  the  evidence  fails  to  indicate  it  with  any  degree 
of  certainty.  There  is  no  evidence  which  even  tends  to  show 
that  the  alleged  testator  intended  or  wished  his  property  to  go 
to  his  blood  relatives  or  next  of  kin.  The  decedent  first  became 
acquainted  with  the  proponent  when  she  was  15  or  16  years  of 
age,  in  1896  or  1897,  about  7  years  prior  to  his  death.  She  was 
then  living  with  her  mother  in  the  city  of  Auburn.  So  far  as 
appears,  she  was  an  ordinarily  bright  and  attractive  girl.  At  the 
time  when  such  acquaintance  began  the  deceased  had  a  home  or 
establishment  on  Owasco  Lake,  where  he  spent  the  greater 
part  of  his  time,  and  where  he  entertained  lavishly,  not  always 
elegantly  or  in  such  manner  as  becomes  a  gentleman,  yet  in  such 
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The  fact  that  an  old  man  in  a  childish  condition  had  often  been  im- 
portuned by  his  brother,  the  principal  beneficiary  under  the  will,  who 
lived  with  the  testator  during  his  last  illness,  to  make  a  will  in  his  behalf, 
which  the  testator  had  persistently  refused  to  do  up  to  within  two  weeks 
•of  his  death,  raises  a  sufficient  issue  of  fact  to  warrant  the  appellate  court 
in  ordering  that  the  question  of  undue  influence  be  tried  by  a  jury. 

Matter  of  Manton,  32  App.  Div.  626;  52  N.  Y.  Supp.  511. 

Where  the  testimony  of  one  of  the  subscribing  witnesses  tends  to  show 
that  the  signature  of  the  testatrix  was  upon  the  instrument  at  the  time 
it  was  presented  to  him  for  his  signature  and  that  she  then  stated  that 
she  had  signed  it,  while  the  evidence  of  the  other  subscribing  witness  was 
to  the  effect  that  at  the  time  the  paper  was  presented  to  her  it  was  so 
folded  that  she  saw  only  the  signature  of  the  other  subscribing  witness 
and  that  she  recalled  no  expression  on  the  part  of  the  testatrix,  in  the 
conversation  between  the  testatrix  and  the  other  5vb scribing  witness, 
in  which  she  stated  that  she  had  signed  the  instrument,  the  appellate 
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fashion  as  to  lead  men  of  business  and  social  standing  in  the  com- 
munity to  partake  of  his  hospitality.  It  is  beyond  doubt  that  the 
deceased  was  dissipated,  was  addicted  to  the  excessive  use  of 
liquor,  absinthe,  and  cordials,  and  to  such  extent  as  at  times^ 
when  on  a  protracted  spree,  to  practically  incapacitate  him  from 
intelligently  transacting  business.  Such  condition  most  frequently 
occurred  at  his  home  on  the  lakeside,  and  then  it  was  his  habit 
to  seclude  himself  from  his  associates,  and  to  absolutely  refuse 
to  transact  any  business.  There  is  no  evidence  which  estab- 
lishes with  any  degree  of  certainty  that  the  deceased,  whether 
under  the  influence  of  liquor  or  otherwise,  ever  made  an  im- 
provident or  foolish  ^'Vgain  or  any  agreement  which  was  not  the 
result  of  intelligent  deliberation  and  good  business  judgment. 
When  intoxicated,  the  evidence  does  indicate  that  he  was  profuse 
in  making  verbal  promises  of  gifts  to  those  about  him,  but  in  no 
case,  under  such  circumstances,  did  he  divest  himself  of  any  part 
of  his  property.  The  deceased  was  a  man  of  affairs,  managed  a 
large  property  successfully,  appreciated  its  extent,  and  apparently 
understood  fully  the  situation  of  all  his  relatives  and  next  of  kin, 
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division,  instead  of  directing  the  admission  of  the  will  to  probate,  should 
order  a  trial  by  a  jury. 
Matter  of  Laudy,  148  N.  Y.  403;  43  N.  Y.  Supp.  689;  42  N.  £.  1061. 

d.  Question  of  fact. 

The  appellate  court  must  direct  a  trial  of  the  issues  by  a  jury,  when- 
the  reversal  is  founded  upon  a  question  of  fact,  and  it  may  do  so  in  any 
other  case  where,  in  its  opinion,  it  would  seem  that  the  ends  of  justice 
might  be  best  promoted  by  such  a  course. 

Matter  of  Hopkins,  176  N.  Y.  595;  68  N.  E.  11 13. 

Section  2588  does  not  require  the  direction  of  a  jury  trial,  when  the 
evidence  appearing  upon  the  record  of  the  appeal  is  insufficient  to  raise 
a  question  of  fact  within  the  legal  meaning  of  that  term. 

Matter  of  Rapplee,  66  Hun,  558;  50  St.  Rep.  239;  21  N.  Y.  Supp.  801. 

A  re-trial  before  a  jury  is  not  necessary,  when  there  is  no  conflict  lit 
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and  any  claims  which  they  or  any  of  them  had  upon  his  bounty. 
The  alleged  testator  was  competent  to  make  a  will^ — indeed,  the 
learned  surrogate  has  made  no  finding  to  the  contrary — ^and 
therefore  he  was  free  to  devise  his  property  as  love,  friendship, 
duty,  or  passion  might  dictate.  Nor  is  there  any  support  in  the 
evidence  for  the  proposition,  and  there  is  no  finding  to  the  effect, 
that  whatever  the  deceased  did  in  the  premises  was  not  his  free 
and  voluntary  act. 

Soon  after  the  deceased  became  acquainted  with  the  proponent, 
she  commenced  to  make  secret  visits  to  his  house,  where  there 
were  only  male  servants  and  attendants.  At  first  she  remained 
only  a  short  time,  but  afterwards  for  days  and  weeks  at  a  time, 
all  with  the  knowledge  and  apparent  acquiescence  of  her  mother. 
The  deceased  was  also  a  frequent  caller  or  visitor  at  the  home 
of  proponent's  mother.  It  is  undisputed  that  after  the  decedent 
became  acquainted  with  the  proponent  he  manifested  a  very 
lively  interest  in  her,  whether  for  an  improper  purpose,  and  be- 
cause infatuated,  or  as  the  result  of  true  friendship  and  regard, 
is  in  doubt.    Her  apparent  relations  with  him  are  certainly  open 
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the  facts,  but  the  matter  in  question  is  as  to  the  conclusion  to  be  drawn 
from  the  facts. 

Matter  of  Hunt,  no  N.  Y.  278;  18  St.  Rep.  118;  18  N.  E.  106. 

When  the  surrogate  finds  all  the  facts  in  favor  of  the  proponent,  except 
as  to  undue  influence,  and  there  is  no  evidence  to  establish  that  fact,  on 
reversal  of  his  decree,  it  i^  proper  for  the  appellate  court  to  direct  judg- 
ment admitting  the  will  to  probate. 

Matter  of  Martin,  9C  N.  Y.  193. 

If  there  was  no  evidence  before  the  surrogate  in  behalf  of  petitioners 
for  revocation  which,  standing  alone,  was  sufficient  to  overcome  the  evi- 
dence of  the  subscribing  witnesses  and  the  deductions  to  be  made  from 
the  undisputed  facts  relating  to  the  execution  of  the  will,  on  reversing 
the  decree  revoking  prdbate,  the  appellate  court  should  regard  such  failure 
of  proof  as  raising  a  question  of  law  and  need  not,  therefore,  order  a 
trial  by  jury. 

Matter  of  Rapplee,  66  Hun,  558;  50  St.  Rep.  239;  21  St.  Rep.  801. 
14 
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to  criticism.  However,  many  of  his  acts  respecting  her  do  not 
indicate  an  illicit  relation.  He  sent  her  to  school  at  Ithaca,  N.  Y., 
also  to  Chicago,  and  sent  her  on  a  trip  to  Europe,  he  paying  all 
her  expenses,  and  during  all  the  time  she  was  practically  absent 
from  him.  If  the  only  relation  sustained  by  the  deceased  to  the 
proponent  was  that  of  mistress,  it,  to  say  the  least,  is  quite  unusual 
that  he  should  have  arranged  and  paid  for  a  course  of  action  on 
her  part  which  would  deprive  him  of  her  society.  As  further 
indicating  the  feeling  of  regard  which  the  decedent  entertained 
for  the  proponent,  it  is  shown  that  he  went  abroad  in  1900,  but 
that  before  going  he  transferred  to  proponent  a  considerable 
amount  of  his  property,  consisting  of  stocks  and  securties,  which 
were  indorsed  in  blank,  and  placed  in  a  sealed  envelope  with 
proponent's  name  and  address  written  thereon  in  his  handwriting, 
and  he  placed  same  in  a  vault  in  Fay's  Bank  in  Auburn,  where 
they  were  found  intact  after  his  death.  These  and  many  other 
facts  disclosed  by  the  evidence  very  conclusively  show  that  the 
alleged  testator  was  very  greatly  interested  in  the  proponent,  and 
that,  whatever  may  have  been  its  basis,  whether  passion  and  lust. 
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e.  Practice. 

A  direction  for  a  jury  trial  can  properly  emanate  only  from  an  appellate 
court. 

Matter  of  Hopkins,  95  App.  Div.  57 ;  87  N.  Y.  Supp.  793. 

But  such  a  recital  in  the  surrogate's  order,  entered  on  a  remittur  from 
the  court  of  appeals  upon  its  reversal  of  the  order  of  the  appellate  division 
affirming  a  probate  decree,  directing  a  trial  before  a  jury  of  the  issue 
of  revocation,  though  improper,  is  matter  of  surplusage,  which  does  not 
vitiate  the  order. 

Id. 

Though  the  surrogate  rejects  a  will  on  the  ground  of  mental  incapacity 
without  considering  the  objection  of  undue  influence,  it  is  proper  to  direct 
a  jury  trial  without  first  requiring  him  to  pass  upon  the  question  of 
undue  influence. 

Matter  of  Mahoney,  38  St.  Rep.  344;  14  N.  Y.  Supp.  335. 
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or  love,  friendship,  and  regard,  it  largely  exceeded  that  enter* 
tained  by  him  for  any  of  his  relatives  or  next  of  kin. 

If  the  evidence  in  the  case  clearly  established  that  the  signature 
to  the  will  in  question  was  a  forgery,  the  intention  of  the  de- 
ceased in  respect  to  the  proponent  as  to  the  disposition  of  his  prop- 
erty would  be  wholly  immaterial.  But  if,  upon  the  direct  and 
expert  testimony,  that  issue  is  involved  in  doubt,  then  the  inten- 
tion of  the  alleged  testator  in  that  regard  becomes  of  very  great 
importance.  Concededly,  if  it  were  undisputed  that  the  testator 
intended  the  proponent  should  have  his  entire  estate,  his  alleged 
signature  to  an  instrument  giving  effect  to  such  intention,  al- 
though its  genuineness  were  in  dispute,  would  be  subject  to  much 
less  severe  scrutiny  than  if  by  means  of  such  signature  his  prop- 
erty were  to  be  disposed  of  in  a  manner  contrary  to  his  intelligent- 
ly expressed  intention.  The  circumstances  presented  by  the  evi- 
dence in  this  case  bearing  upon  the  intention  of  the  alleged  testator 
are  somewhat  unusual.  As  contended  by  the  proponent,  the  de- 
ceased, having  no  family  or  imniediate  relatives  for  whom  he 
cared,  became  acquainted  with  and  interested  in  her,  then  15  or 
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The  power  of  the  executor  nominated  in  the  will  does  not  continue, 
after  reversal  of  the  decree  admitting  it  to  probate,  until  after  the  deter- 
mination of  the  questions  of  fact  submitted  to  a  jury,  unless  an  express 
order  to  that  effect  is  made  by  the  surrogate. 

Matter  of  Hopkins,  95  App.  Div.  57;  87  N.  Y.  Supp.  793. 

But  pending  the  trial  by  the  jury,  the  surrogate  has  authority  to 
appoint  a  temporary  administrator. 

Id. 

The  verdict  of  the  jury  should  be  certified  by  the  clerk  of  the  court  in 
which  the  trial  took  place  and  sent  directly  to  the  surrogate's  court;  it 
is  not  necessary  to  have  it  returned  circuitously  through  the  appellate 
court  which  ordered  the  jury  trial. 

Matter  of  Hatten,  22  Abb.  N.  C  66. 

The  supreme  court  has  no  authority,  upon  the  rendition  of  the  verdict 
by  the  jury  at  a  trial  term,  to  enter  judgment  and  direct  the  surrogate 
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i6  years  of  age.  For  six  or  seven  years  after  such  acquaintance 
began  he  sought  to  improve  her  mind  by  sending  her  to  school 
and  affording  her  opportunity  to  travel  in  Europe,  to  the  end  that 
she  might  become  his  companion,  helpmate,  and  eventually  his 
wife.  On  behalf  of  the  contestants  it  is  urged  that  the  decedent's 
relations  with  the  proponent  were  of  an  illicit  nature,  and  that 
they  were  entered  into  by  the  procurement  or  with  the  consent 
of  the  mother,  for  the  purpose  of  obtaining  as  a  price  of  such 
relation  the  property  of  the  deceased.  These  are  the  two  con- 
flicting theories  presented  by  the  evidence  in  this  case  bearing 
upon  the  real  intention  of  the  deceased  in  respect  to  the  disposition 
of  his  property,  and  it  is  confidently  asserted  that  such  issue,  so 
far  as  it  is  important  to  be  considered,  is  not  free  from  doubt 
While  apparently  conceding  that  the  decedent  expressed  an  in- 
tention to  make  the  proponent  his  sole  legatee,  and  especially 
as  indicatd  by  the  preparation  of  the  two  wills  to  which  attention 
will  be  hereafter  called,  it  is  urged  by  the  contestants  that  such 
intention  was  only  indicated  for  the  purpose  of  deceiving  the 
proponent  and  her  mother.    The  suggestion  is  that  the  deceased 
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to  enter  the  decree,  but  all  the  papers  must  be  remitted  to  the  surrogate 
in  order  that  he  may  render  his  decree. 

Matter  of  Laudy,  35  App.  Div.  542 ;  55  N.  Y.  Supp.  98. 

Where  the  jury  decides  that  the  will  was  not  revoked,  upon  that  issue 
being  sent  to  them,  upon  reversal  of  the  original  decree  of  probate,  before 
a  new  decree  can  be  entered,  formal  proof  will  have  to  be  taken  de  novo 
in  the  surrogate's  court  as  to  the  factum  of  the  will. 

Matter  of  Hopkins,  41  Misc.  83 ;  83  N.  Y.  Supp.  890. 

Where  all  of  the  issues  of  fact  are  determined  by  the  jury  in  accordance 
with  the  direction  of  the  appellate  division,  application  for  final  judg- 
ment may  be  made  at  special  term  as  upon  a  motion. 

Matter  of  Moss,  68  St.  Rep.  720 ;  34  N.  Y.  Supp.  798 ;  24  Civ.  Pro.  438. 

The  court  before  which  the  issues  are  tried  cannot  enter  judgment  and 
award  costs  and  an  extra  allowance,  but  can  only  certify  the  verdict  to 
the  surrogate,  who  should  grant  or  refuse  probate  accordingly  and  may 


NEW  YORK  ANNOTATED  CASES.  149 

igos]  Matter  of  Burtis. 

debauched  the  proponent  when  a  mere  child,  and  with  the  consent 
and  connivance  of  her  mother,  and  that  as  an  inducement  to  the 
continuance  of  such  criminal  relation  he  had  promised  and  was 
leading  them  to  believe  that  he  would  give  to  the  proponent  his 
property,  make  her  by  will  his  sole  legatee,  but  that  he  had  no 
intention  so  to  do,  and  that  all  his  words  and  acts  indicating  such 
intention  were  spoken  or  done  only  for  the  purpose  and  with  the 
intention  of  deceiving,  and  to  the  end  that  the  proponent  might 
continue  to  sustain  the  relation  of  mistress  to  him  and  gratify  his 
lusts.  The  proposition  is  so  abhorrent,  alike  disgraceful  to  all  the 
parties  concerned,  we  hesitate  to  adopt  it  as  the  true  explanation 
of  the  many  declarations  and  acts  of  the  decedent,  which,  unless 
thus  explained,  indisputably  indicate  that  he  intended  the  pro- 
ponent should  be  his  sole  legatee. 

The  chief  acts  done  by  the  decedent  indicative  of  his  intention 
to  make  the  proponent  his  sole  legatee  relate  to  the  will  offered 
for  probate,  and  to  another  of  practically  the  same  import,  and 
which  bears  date  October  23,  1901,  about  seven  months  prior  to 
the  date  of  the  will  in  suit.    Concededly,  the  deceased  wrote  and 
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decide  the  matter  of  costs,  unless  the  appellate  court  has  acted  upon  that 
question  when  it  determined  the  appeal. 

Matter  of  Gtmpbell,  48  Hun,  417;  16  St.  Rep.  483;  i  N.  Y.  Supp.  231; 
14  Civ.  Pro.  406;  a8  Week.  Dig.  400. 

When  a  decree  refusing  probate  is  reversed  and  the  issues  sent  to  a 
jury  with  costs  to  the  appellant  to  abide  the  event,  upon  the  rendition 
of  a  verdict  in  favor  of  the  appellant,  the  respondent  should  be  required 
to  pay  the  costs  of  the  first  trial,  the  appeal  and  all  subsequent  proceedings. 

Matter  of  Moss,  68  St  Rep.  720;  34  N.  Y.  Supp.  798;  24  Civ.  Pro.  438. 

A  decree,  admitting  a  will  to  probate,  entered  by  the  surrogate's  court 
on  a  verdict  rendered  on  a  re-trial  of  the  issues  by  a  jury,  is  not  a  bar 
to  an  action  by  an  h^ir  for  partition  of  land  devised  to  a  third  person. 

Bowen  v.  Sweeney,  89  Hun,  359;  69  St.  Rep.  785;  35  N.  Y.  Supp.  400; 
25  Civ.  Pro.  12a 


ISO  VOLUME  XVII. 


Appellate  Division.  [July*  J 


signed  the  alleged  will  of  1901.  Every  word  and  figure  in  it  is 
written  by  him,  except  the  signatures  of  the  two  witnesses.  It 
was  written  upon  a  plain  sheet  of  paper,  is  very  brief,  and  pur- 
ports to  devise  all  his  property  to  proponent,  and  she  is  named 
as  sole  executor.  It  is  written  in  a  bold,  steady  hand,  the  arrange- 
ment and  construction  are  not  faulty,  and  there  is  no  doubt  of  its 
import,  or  of  the  meaning  intended  to  be  expressed.  This  instru- 
ment, however,  was  not  executed  as  required  by  statute,  although 
signed  by  two  witnesses.  There  is  evidence  to  the  effect  that  the 
witnesses  to  such  alleged  will  did  not  sign  the  same  in  the  pres- 
ence of  the  decedent,  that  one  of  them  at  least  was  not  present 
at  the  date  when  it  purports  to  have  been  executed.  At  all 
events,  it  is  conceded  that  such  will  was  not  executed  as  required 
by  statute,  and  so  as  to  make  it  valid  for  any  purpose.  The  evi- 
dence, however,  relating  to  the  genuineness  of  the  signatures  of 
the  witnesses  thereto  as  such,  as  voluminous,  and,  as  we  think,  i 

is  involved  in  great  doubt.  If  Mrs.  Bell,  the  mother  of  the  pro- 
ponent, improperly  signed  that  will  as  a  witness,  and  without  the 
knowledge  of  the  deceased,  it  would  have  a  very  important  bear- 

Re-tual  by  Jury  of  Issues  on  Probate  of  Will  after  Reversal  of 

Surrogate,— continued. 

The  court  of  appeals  cannot  review  an  order  of  the  appellate  division 
reversing  on  the  facts  a  surrogate's  probate  decree  and  directing  a 
re-trial  by  a  jury  of  the  issues. 

Matter  of  Budlong,  126  N.  Y.  423;  38  St.  Rep.  436;  27  N.  E.  945- 

Burger  v.  Burger,  in  N.  Y.  523;  20  St.  Rep.  105;  19  N.  E.  99;  21 
N.  E.  50. 

Sutton  V.  Ray,  72  N.  Y.  482. 

But  if  an  error  of  law  is  made  in  such  an  order,  it  can  be  corrected 

Matter  of  Bartholick,  141  N.  Y.  166;  56  St.  Rep.  684;  36  N.  E.  i. 
by  appeal. 

I.  New  trial. 

Since  the  adoption  of  the  Code  of  Civil  Procedure,  a  motion  for  a  new 
trial,  after  a  re-trial  by  a  jury,  should  be  made  at  special  term  and  not,  < 

as  formerly,  at  general  term. 

Matter  of  Clark,  40  Hun,  233. 
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ing  upon  her  testimony  when  she  asserts  that  she  signed  as  stich 
witness  the  will  in  question.  The  purpose  in  this  connection,  of 
alluding  to  the  will  of  1901,  is  to  indicate  that  at  that  time  it  was 
apparently,  and  so  far  as  appears  upon  the  face  of  the  instru- 
ment, the  intention  of  the  decedent  that  the  proponent  should 
be  his  sole  legatee.  As  we  have  seen,  the  deceased  was  a  man 
of  affairs  and  of  large  property,  and  it  would  seem  incredible  that 
he  should  draw  a  will  in  his  own  handwriting,  and  sign  it,  dis- 
posing absolutely  of  his  entire  estate,  if  he  had  no  intention  that 
it  should  have  such  effect,  and  depend  entirely  upon  the  chance 
or  suggestion  that  it  would  be  declared  void  because  not  executed 
in  conformity  with  the  provisions  of  the  statute  in  that  regard. 
As  we  have  suggested,  the  evidence  in  respect  to  the  genuineness 
of  the  signatures  of  the  witnesses  to  that  alleged  will  is  vol- 
uminous, and  is  involved  in  great  doubt.  To  our  mind,  the  im- 
portant feature  of  the  transaction  is  not  whether  or  not  the  de- 
cedent made  a  valid  will,  which  it  is  now  conceded  he  did  not, 
but  whether  or  not  the  preparation  by  him  of  such  instrument 
which  he  duly  signed  is  indicative  of  an  intention  on  his  part 

Re-trial  by  Jury  of  Issues  on  Probate  of  Will  after  Reversal  of 

Surrogate,— continued. 

Where  the  issues  have  been  tried  by  a  jury  pursuant  to  a  direction  by 
the  appellate  court,  a  motion  for  a  new  trial  may  be  made  at  the  trial 
term  and  need  not  be  made  at  the  special  term,  where  the  motion  for 
final  judgment  is  made. 

Matter  of  Laudy,  14  App.  Div.  160;  43  N.  Y.  Supp.  689. 

An  order  denying  such  a  motion  for  a  new  trial  is  appealable. 

Id. 

A  motion  for  a  new  trial  may  be  made  either  before  the  judge  presiding 
at  the  trial  of  the  issues  at  the  time  the  verdict  is  rendered,  or  at  special 
term  on  a  case  and  exceptions. 

Matter  of  Booth,  2  Silv.  S.  Ct.  213;  24  St.  Rep.  647;  6  Supp.  41. 

Matter  of  Laudy,  14  App.  Div.  160;  43  N.  Y.  Supp.  689. 

The  surrog?.te  has  no  power  to  entertain  an  application  for  a  new  trial. 

Matter  of  Patterson,  63  Hun,  529;  44  St.  Rep.  842;  18  N.  Y.  Supp.  499. 

>Mhen,  for  any  reason,  the  verdict  of  the  jury  is  set  aside,  the  case  must 
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that  the  proponent  should  have  his  property  upon  his  death.  As 
we  have  seen,  such  will,  whatever  may  have  been  the  intention 
of  the  deceased,  was  discovered  to  be  invalid  because  not  exe- 
cuted in  compliance  with  the  requirements  of  the  statute.  The 
question  recurs,  what  was  the  purpose  on  the  part  of  the  dece- 
dent in  drawing  and  signing  an  instrument  upon  its  face  pur- 
porting to  give  to  the  proponent  his  entire  estate?  Was  it  to 
induce  the  proponent  to  continue  illicit  relations  with  him?  Or 
did  it  indicate  his  real  intentions  toward  her  in  respect  to  his 
property?  We  are  inclined  to  adopt  that  view  of  the  evidence 
which  does  not  brand  the  parties  concerned  as  infamous. 

Seven  months  later  the  alleged  will  in  suit  was  drawn.  Then  a 
regular  blank  was  used.  Every  written  word  and  figure  was  in 
'.he  handwriting  of  the  deceased,  as  were  also  the  words  and 
figures  in  the  attestation  clause.  By  the  terms  of  such  alleged 
will  all  the  property  of  which  the  deceased  should  die  seised 
went  to  the  proponent.  She  was  named  as  sole  executrix,  and 
the  will  provided  that  she  should  not  be  required  to  give  a  bond 
r-3  such  executrix.     Concededly  the  signatures  of  the  witnesses 

r.E-TRIAL    BY    JURY    OF    ISSUES    ON    PrOBATE    OF    WiLL    AFTER    REVERSAL    OF 

Surrogate, — continued. 

h '.  submitted  to  another  jury  for  the  hearing  and  decision  of  the  issues. 
Matter  of  Booth,  13  St.  Rep.  344. 

While  an  appeal  was  pending  before  the  general  term  from  an  order 
(!2nying  a  new  trial,  a  motion  thereat  for  judgment  upon  the  verdict  was 
pr::mature  and  would  be  denied  without  costs. 

Matter  of  Booth,  2  Silv.  S.  Ct.  213;  24  -St.  Rep.  647;.  6  Supp.  41. 

Entry  of  judgment  at  special  term  would  not  be  stayed  pending  a 
motion  for  a  ne-.^'  trial  made  upon  the  minutes  of  the  judge  presiding  at 
the  trial  of  the  issues  before  the  jury. 

Matter  of  Moss,  68  St.  Rep.  720;  34  N.  Y.  Supp.  798;  24  Civ.  Pro.  438. 

When  the  answer  given  by  the  jury  to  one  of  the  questions  shows  that 
they  were  prepared  to  find  a  verdict  unsupported  by  evidence,  a  new 
trial  should  also  be  granted  as  to  all  other  issues  submitted  at  the  same 
time,  although  as  to  such  other  issues  the  verdict  is  not  contrary  to  the 
evidence. 

Matter  of  Booth,  2  Silv.  5.  Ct.  213;  24  St.  Rep.  647;  6  Supp.  41. 
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to  such  will  are  genuine,  and  they  both  swear  positively  that  it 
was  executed  by  the  deceased  in  their  presence,  all  as  required  by 
law.  It  is  contended,  however,  that  the  deceased  did  not  in  fact 
sign  or  execute  such  will,  but  that  his  signature  thereto  was 
forged.  Again,  it  is  said  that  the  deceased  prepared  this  formal 
document  only  for  the  purpose  of  deceiving  the  proponent  and 
her  mother ;  that  he  did  not  intend  what  the  words  which  he  had 
plainly  written  indicated,  the  suggestion  still  being  that  a  farce 
was  being  enacted  by  the  decedent,  the  purpose  of  which  was  to 
deceive  the  proponent  and  her  mother.  It  should  be  said  in  this 
connection  that  the  alleged  will  is  written  in  a  clear,  bold,  and 
steady  hand,  there  is  no  evidence  of  tremulousness,  the  language 
employed  is  in  all  respects  suitable  to  express  the  idea  apparently 
intended,  the  arrangement  is  beyond  criticism.  In  fact,  there  is 
nothing  about  the  paper  to  suggest  that  the  deceased  was  intoxi- 
cated, or  that  he  was  not  in  the  possession  of  all  his  faculties.  It 
cannot  be  seriously  contended  upon  the  evidence  that  the  testator 
at  the  time  in  question  did  not  have  sufficient  testamentary  ca- 
pacity to  enable  him  to  make  a  valid  will,  and  that  whatever  act 
he  did  in  that  regard  was  not  free  and  voluntary. 

Thus  far  we  have  indicated  that  the  evidence  shows  quite  as 
conclusively  as  otherwise  that  the  decedent  intended  the  pro- 
ponent should  at  his  death  receive  his  entire  property.  Such  con- 
clusion practically  absolves  the  decedent,  the  proponent,  and  her 
mother  from  any  criminal  or  disgraceful  purpose  on  their  part. 
Any  other  conclusion  must  be  based  upon  a  theory  or  proposition 
alike  infamous  to  them  all.  There  ought  to  be  no  misunder- 
standing about  the  proposition  involved  in  this  regard.  The 
decedent,  who  was  competent  to  make  a  will,  either  made  such 
will  in  favor  of  the  proponent  because  of  the  love,  affection,  or 
regard  which  he  entertained  for  her,  or  he  pretended  to  make 
such  will  in  her  favor  to  the  end  that  he  might  continue  illicit 
relations  with  her,  commenced  and  continued  under  such  circum- 
stances that  by  the  statutes  of  the  state  he  was  guilty  of  the 
crime  of  rape.  As  above  suggested,  we  hesitate  to  conclude 
that  the  evidence  in  this  case  clearly  indicates  that  the  decedent 
was  a  criminal,  guilty  of  the  crime  of  rape,  that  the  proponent  was 
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a  whore,  and  that  her  mother  was  a  procuress.  We  prefer  to 
believe  that  the  evidence  fairly  indicates  that  all  the  declarations 
and  acts  of  the  decedent  toward  the  proponent  were  bom  of  true 
regard,  and  indicated  his  real  intention  toward  her,  to  wit,  that 
she  should  receive  at  his  death  his  entire  estate. 

As  above  suggested,  if  the  decedent  did  not  sign  the  will  in 
question,  no  matter  what  his  intention  respecting  the  proponent, 
she  took  no  interest  in  his  property,  and  the  decree  of  the  learned 
surrogate  should  be  affirmed.  As  bearing  upon  that  sole  issue, 
viz.,  as  to  whether  or  not  the  signature  to  the  will  offered  for 
probate  is  genuine,  the  direct  evidence  is  positive  to  the  effect 
that  it  was  signed  by  the  deceased  as  required  by  the  statute. 
The  two  alleged  witnesses  so  testified  positively.  But  it  may  be 
said  that  their  evidence  was  more  or  less  discredited  by  the  cross- 
examination,  or  by  other  evidence  and  circumstances.  It  cannot 
be  said,  however,  that  the  evidence  in  that  regard  wholly  pre- 
ponderates against  the  proponent's  contention.  A  large  number 
of  expert  witnesses,  so  called,  were  called,  who  testified  that  the 
alleged  signature  was  a  forgery,  and  about  an  equal  number  were 
called  by  the  proponent,  who  testified  with  equal  positiveness  that 
such  signature  was  genuine.  Without  passing  upon  the  merits 
of  the  testimony  of  those  learned  gentlemen,  we  are  of  the  opinion 
that  their  evidence  left  the  question  in  dispute  quite  as  involved 
in  doubt  as  before  their  evidence  was  given.  The  contestants 
assert  that  the  signature  to  the  alleged  will  is  a  tracing  of  the 
name  written  by  the  deceased  at  the  beginning  and  in  the  body 
of  the  will.  Concededly,  if  one's  signature  conforms  in  every 
particular  to  another,  one  of  them  must  be  a  forgery,  because  for 
all  practical  purposes  no  person  can  write  his  name  twice  exactly 
alike.  Such  similarity  is  not  claimed  to  exist  in  the  case  of  the 
two  signatures  in  question,  but  rather  it  is  insisted  that  the  tracing 
is  poorly  done,  and  that  such  discrepancies  as  concededly  exist 
are  the  result  of  poor  workmanship.  Concededly,  if  the  alleged 
tracing  were  exact  in  all  its  details,  a  forgery  would  have  been 
proven;  but  the  alleged  tracing  is  so  imperfect  that  the  con- 
clusion is  in  doubt.  In  this  case,  as  in  all  other  similar  cases, 
the  experts  upon  handwriting  are  at  variance.     A  very  large 
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number  of  reputable  bankers,  business  associates  of  the  deceased^ 
and  others  express  the  opinion  that  the  signature  to  the  will 
offered  for  probate  is  a  forgery ;  while,  on  the  other  hand,  prac^ 
tically  an  equal  number  of  men  accustomed  to  making  comparisons 
of  signatures  and  determining  as  to  their  genuineness  express  it 
as  their  opinion  that  the  signature  toirthe  will  in  question  is  that 
of  Albert  G.  Burtis,  the  alleged  testator.  Some  of  these  attempt 
to  explain  or  support  the  opinion  expressed  by  them  by  diagrams, 
measurements,  and  other  tests.  Others  declare  that  they  can 
best  judge  of  the  genuineness  of  such  signature  by  comparing  it 
with  signatures  concededly  genuine  in  an  offhand  way,  and  with- 
out reference  to  the  particular  lines,  or  what  may  be  called  the 
technical  features  of  the  signature.  Almost  without  exception 
these  men  declare  that,  in  their  opinion,  the  signature  to  the  will 
in  question  is  that  of  Albert  G.  Burtis,  the  alleged  testator.  The 
conflict  in  the  expert  testimony,  so  called,  is  so  great  that  it  would 
be  futile  for  this  court  to  attempt  to  learn  from  it  whether  or 
not  the  signature  in  question  was  genuine  or  a  forgery.  If  it 
depended  upon  that  evidence,  we  cannot  say  that  the  issue  is  free 
from  doubt,  or  that  we  are  entirely  satisfied  with  the  decision  of 
the  learned  surrogate.  As  between  the  two  classes  of  experts, 
the  mind  of  the  court  might  incline  to  one  or  the  other;  but  in 
view  of  the  conflict  of  testimony  in  that  regard,  and  in  view  of 
the  conflict  as  to  the  other  circumstances  respecting  the  pro- 
ponent, and  the  other  facts  to  which  attention  has  been  called, 
we  think  this  court  ought  not  to  say  that  the  issue  as  to  whether 
or  not  the  signature  to  the  will  in  question  is  genuine  or  a 
forgery  is  free  from  doubt  and  that  it  is  entirely  satisfactory.  We 
do  not  deem  it  appropriate  or  proper  to  indicate  what,  in  our 
opinion,  the  final  decision  in  this  case  should  be  as  to  the  genuine- 
ness of  the  signature  to  the  will  in  question,  or  to  the  other 
questions  of  fact  raised  by  the  pleadings,  and  which  may  become 
important  in  any  future  trial.  It  is  only  held  upon  this  appeal 
that,  in  our  opinion,  the  questions  involved  are  in  serious  doubt, 
and  that  we  are  not  entirely  satisfied  with  the  decision  of  the 
learned  surrogate.  We  do  not  intend  to  hold  or  intimate  that  the 
decision  of  a  Surrogate's  Court  admitting  or  rejecting  a  will  for 
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probate  may  not  be  affirmed  notwithstanding  it  may  be  incapable 
of  accurate  demonstration  that  such  decision  is  correct,  but  we 
adhere  to  the  rule  as  enunciated  in  the  cases  to  which  attention 
has  been  called  that  when  the  appellate  court  is  in  doubt,  and  is 
not  entirely  satisfied  with  the  decision  of  the  surrogate,  the  ques- 
tions of  fact  should  be  sent  to  a  jury  under  the  provisions  of 
section  2588  of  the  Code  of  Civil  Procedure. 

It  would  seem  that,  in  view  of  all  the  circumstances  disclosed  by 
jrhe  evidence  in  this  case,  especially  in  view  of  the  fact  that  the 
body  of  the  will  in  question  was  written  by  the  decedent,  that  six 
months  before  practically  the  same  disppsition  was  made  of  his 
property  in  a  will  concededly  written  and  signed  by  him  although 
informally  executed,  and  in  view  of  all  the  other  circumstances  to 
which  attention  has  been  called,  this  court  should  not  say  that  the 
issue  as  to  the  genuineness  of  the  signature  to  the  will  offered  for 
probate  is  free  from  doubt,  and  that  it  is  entirely  satisfied  with  the 
determination  of  the  learned  surrogate  in  that  regard.  We  are 
led  to  conclude  that  the  decree  appealed  from  should  be  reversed 
on  questions  of  fact  and  that  the  following  questions  should  be 
sent  to  a  jury  for  its  determination  in  this  case:  (i)  Was  the 
alleged  testator  competent  to  make  a  last  will  and  testament  at 
the  time  the  will  proposed  for  probate  was  alleged  to  have  been 
executed?  (2)  Was  such  will,  if  executed,  the  free  and  volun- 
tary act  of  the  decedent?  (3)  Was  the  will  offered  for  probate 
signed  and  duly  executed  by  the  decedent  ? 

Decree  of  Surrogate's  Court  reversed  on  questions  of  fact,  with 
costs  to  the  appellant  to  abide  event,  payable  out  of  the  estate,  and 
the  questions  of  fact  stated  above  are  hereby  ordered  to  be  tried 
by  a  jury  at  a  Trial  Term  of  the  Supreme  Court  to  be  held  in  and 
for  the  county  of  Cayuga,  commencing  on  the  9th  day  of  Oc- 
tober, 1905. 

WILLIAMS  and  STOVER,  JJ.,  concur.  SPRING,  J.,  dis- 
sents; HISCOCK,  J.,  also  dissents  in  following  opinion: 

HISCOCK,  J  (dissenting).  The  surrogate,  in  reaching  his  de- 
cision adverse  to  the  alleged  will,  has  reviewed  the  great  mass  of 


NEW  YORK  ANNOTATED  CASES.  157 

1905]  Matter  of  Burtis. 

testimony  and  discussed  the  many  issues  directly  and  incidentally 
involved  in  an  opinion  which  is  so  painstaking,  comprehensive, 
and  excellent  that  in  an  ordinary  case  it  might  well  be  adopted  as 
the  expression  of  our  views  in  voting  to  affirm  his  decree.  But 
the  character  of  the  case,  the  amount  involved,  and  especially  the 
fact  that  a  large  amount  of  evidence  has  been  presented  for  the 
first  time  upon  the  appeal  to  this  court,  seem  to  render  it  proper 
that  I  should,  as  briefly  as  possible,  state  the  reasons  which  in- 
fluence part  of  this  court.  Even  though  the  opinion  may  go  to  a 
greater  length  than  is  desirable,  it  still  will  be  impossible  to  dis- 
cuss in  detail  all  of  the  facts  and  issues  which  the  counsel  have 
zealously  and  skillfully  urged  upon  our  attention,  or  to  enumerate 
all  of  the  reasons  which  lead  us  to  our  conclusions. 

The  fundamental  question  considered  upon  this  appeal  is 
whether  this  court  is  justified,  nipon  a  mere  printed  record,  in 
setting  aside  the  judgment  of  a  careful  surrogate  upon  an  issue 
of  fact  after  he  has  spent  weeks  in  hearing  the  evidence  and 
watching  the  appearance  of  witnesses,  and  in  sending  back  the 
case  to  be  tried  over  at  great  expense  before  a  jury,  who  cannot 
possibly  give  to  ascertaining  the  truth  the  care  and  attention 
which  he  did.  I  do  not  believe  the  facts  and  the  law  warrant 
this  course,  and  I  shall  take  up  their  consideration  in  the  order 
stated. 

Albert  G.  Burtis  died  May  8,  1903,  aged  59  years,  possessed  of 
an  estate  of  about  $250,000,  and  leaving  as  his  immediate  relatives 
his  father  and  brother,  the  original  contestants.  Some  years 
before  this  his  wife  had  obtained  a  decree  of  absolute  divorce 
from  him  in  this  state,  and  there  appeared  after  his  death  an 
alleged,  common-law  wife,  who,  however,  seems  to  have  been 
eliminated.  He  established  near  Auburn  a  country  home  known 
as  "Springside,"  where  during  the  last  years  of  his  life  he  mainly 
devoted  himself  to  the  gratification  of  his  social  tastes  and  sensual 
instincts.  He  indulged  in  periodical  drinking  debauches,  which 
were  continued  until  his  physical  condition  rebelled  and  compelled 
him  to  desist,  and  it  was  as  the  result  of  one  of  these  that  he 
seems  to  have  died.  There  was  no  recognized  female  member 
of  his  household,  even  in  the  capacity  of  a  servant.    At  the  time 
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of  decedent's  death  the  proponent  was  an  unmarried  woman 
about  22  years  old,  ostensibly  residing  with  her  mother  in  Auburn. 
She  sustained  no  relations  of  kinship  to  the  testator,  but  became 
acquainted  with  him  in  1897  or  1898,  and  during  the  last  yearj 
of  her  life  was  an  undoubted,  though  surreptitious,  member  of 
his  household  for  a  considerable  portion  of  the  time,  and  upon 
one  occasion  accompanied  him  to  a  distant  health  resort  under 
the  guise  of  a  daughter.  He,  in  turn,  supplied  the  money  which 
^enabled  her  to  enjoy  various  trips  and  advantages.  Without  dis- 
cussing it  in  detail,  the  evidence  leaves  no  doubt  in  my  mind,  as 
it  evidently  did  not  in  that  of  the  learned  surrogate,  about  the 
nature  of  the  relations  which  existed  between  the  two.  The 
mother,  Mrs.  Bell,  whether  she  originally  procured  them  or  not, 
unquestionably  knew  of,  acquiesced  in,  and  by  her  conduct  per- 
mitted these  relations.  She  attempted  upon  the  trial  to  cloak 
them  with  the  suggestion  that  her  daughter  was  accustomed  to 
act  as  secretary  for  the  dead  man,  and  also  that  upon  his  part 
there  was  desire  for  and  contemplation  of  marriage.  There  is  an 
abundance  of  proof,  however,  which  demonstrates  that  they  did 
■not  have  for  their  end  any  such  legitimate  object  as  this,  and  that 
the  only  purpose  of  their  maintenance  must  have  been  to  secure 
as  their  price  the  Burtis  property.  It  seems  as  if  any  doubt  which 
any  reasonable  person  might  have  about  these  relations  would  be 
dispelled  by  reading  the  evidence  drawn  from  the  mother  herself, 
stating  how,  after  having  a  Christmas  dinner  at  the  house  of 
Burtis  with  him  and  her  daughter,  she  drove  back  to  Auburn  just 
at  night,  leaving  her  daughter  alone  with  him  for  three  or  four 
•days.  It  is  impossible  to  interpret  this  kind  of  thing  as  indicating, 
as  suggested  in  the  prevailing  opinion,  true  regard  by  the  man 
for  the  woman,  and  a  character  upon  the  part  of  the  mother  and 
•daughter  which  should  place  them  above  suspicion  of  plotting  for 
the  Burtis  money  and  engineering  fraudulent  wills.  It  is  urged 
that  it  is  an  imputation  upon  the  good  repute  of  this  mother  and 
•daughter  to  approve  the  views  held  by  the  surrogate.  That  is 
probably  so.  But  if,  as  it  seems,  the  evidence  shows  beyond  the 
possibility  of  reasonable  doubt  that  one  has  encouraged  and  the 
other  sustained  improper  relations  with  the  testator  for  years. 
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the  denial  of  wrongdoing  in  connection  with  the  alleged  will  must 
find  other  support  than  claims  of  general  good  character.  And 
if  these  relations  were  maintained  years  without  marriage,  what 
was  their  object  other  than  to  secure  money?  The  only  question 
is  whether  the  scheme  has  been  made  effective  by  the  alleged  will. 
It  was  known  that  the  deceased  some  time  before  his  death  had 
made  a  will  in  favor  of  his  cousin,  Elizabeth  Cornell,  now  Scott. 
Soon  after  his  death  the  proponent  produced  two  purported  wills 
— one,  that  which  was  offered  for  probate,  dated  May  26,  1902; 
and  the  second  apparently  executed  October  23,  1901.  The  body 
of  each  was  in  the  conceded  handwriting  of  the  testator,  and  each, 
in  effect,  was  the  duplicate  of  the  other  in  giving  all  the  testator's 
property  to  the  proponent.  The  scene  of  the  execution  of  each 
was  laid  in  the  house  of  proponent's  mother.  Except  for  one 
Marshall,  a  former  servant  of  the  deceased,  and  to  whose  position 
reference  will  be  made  hereafter,  no  one  outside  of  the  Bell 
family  came  in  contact  with  the  alleged  execution  of  either  instru- 
ment ;  Mrs.  Bell  and  her  daughter  Mrs.  Atkins  being  the  alleged 
witnesses  to  the  first  one,  and  Mrs.  Bell  and  Marshall  the  wit- 
nesses to  the  last  one.  In  reaching  a  decision  as  to  the  validity 
of  the  purported. will  offered  for  probate,  the  respective  parties 
and  the  surrogate  have  treated  the  earlier  alleged  will  as  an  im- 
portant feature,  and  manifestly  this  is  so.  If  at  that  time  Burtis 
did  actually  execute  a  will  leaving  all  of  his  property  to  the 
proponent,  it  is  certainly  a  very  influential  indication  of  his  feel- 
ing and  testamentary  intentions  towards  her,  and  it  is  a  founda- 
tion upon  which  properly  may  rest  very  beneficial  inferences  in 
her  favor  as  one  approaches  the  consideration  of  the  purported 
will  of  the  following  May.  Upon  the  other  hand,  if  contestants 
have  proved  that  this  former  instrument  never  was  seriously 
regarded  or  intended  by  testator  as  a  will,  and  that  the  purportea 
execution  by  him  is  a  fraud,  then  certainly  they  have  demon- 
strated that  Mrs.  Bell  and  her  daughter  were  possessed  of  a 
desire  for  the  estate  of  Burtis  which  was  not  bounded  by  any 
scruples  of  conscience,  and  which  would  not  be  abandoned  even 
if  its  fruition  entailed  the  employment  of  criminal  means.  The 
claim  of  the  contestants  is  that  this  first  instrument  was  written 
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out  by  the  testator  when  hie  was  somewhat  under  the  influence  of 
liquor,  and  that  it  was  never  intended  to  be,  and  never  was  in 
fact,  executed  by  him ;  that  at  the  time  when  it  was  claimed  that 
it  was  executed  and  witnessed  in  Auburn  by  Mrs.  Bell  and  her 
daughter  Mrs.  Atkins  the  latter  was  not  there  at  all,  but  was  in 
the  city  of  Chicago.  In  determining  the  validity  of  this  first  will 
the  counsel  for  proponent  insists  that  great  weight  must  be  given 
to  the  fact  that  the  body  of  the  instrument  and  the  signature 
itself  are  in  the  conceded  handwriting  of  the  testator,  and,  inas- 
much as  he  same  thing  is  true  of  the  handwriting  in  the  body  of 
the  second  will,  that  circumstance  will  be  briefly  discussed.  It 
appears  by  the  evidence  of  many  witnesses,  some  of  them  called 
by  the  proponent  herself,  that  it  was  not  unusual  for  Burt  is,  espe- 
cially after  convivial  drinking  without  extreme  intoxication,  to 
indulge  in  promises  of  generous  gifts  resting  in  future  fulfill- 
ment. This  was  so  habitual  with  him  that  those  familiar  with 
his  ways  attached  no  serious  importance  whatever  to  his  promises. 
The  witnesses  Nino  and  Murphy,  and  proponent's  witness  Mar- 
shall and  others,  have  fully  described  his  characteristics  in  this 
respect,  and  the  understanding  upon  their  part  that  these  bursts  of 
generosity  did  not  indicate  any  actual  consummation.  In  the 
opportunity  for  influence  furnished  by  his  frequent  fits  of  intoxi- 
cation more  or  less  complete,  and  in  the  disposition  to  indulge 
in  these  fits  of  inchoate  generosity,  might  be  found  a  sufficient 
explanation  of  the  composition  by  Burtis  of  two  unexecuted  and 
ineffective  wills.  But  in  this  case  we  can  easily  conceive  of 
causes  which  might  make  indulgence  in  these  forms  more  forced 
than  spontaneous.  If,  under  the  controlling  guidance  of  Mrs. 
Bell,  she  and  her  daughter  were  engaged  in  a  scheme  to  procure 
the  property  of  Burtis  in  return  for  the  daughter's  favors,  it  is 
not  at  all  violent  to  presume  that  invitations  were  pressed  upon 
the  man  to  make  property  provision  for  the  woman,  which  in  no- 
other  way  could  be  so  peacefully  and  cheaply  satisfied  as  by  an 
appearance  of  intended  compliance.  Direct  evidence  is  not  want- 
ing that  he  did  thus  temporize  with  their  desires.  The  deposit 
by  him  in  the  bank  of  a  package  of  securities  with  pro'^onentV 
knowledge,  marked  with  her  name,  but  apparently  under  his. 
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control  in  the  light  of  the  advice  given  to  him  by  the  witness 
Fanning  as  to  the  ineffectiveness  of  such  a  purported  gift,  seems 
to  indicate  a  willingness  to  trifle  with  this  subject  of  giving  away 
property.  The  witness  Nino,  who  was  for  a  long  time  his  personal 
servant  and  attendant,  and  who,  so  far  as  one  is  able  to  discover, 
has  no  object  in  committing  perjury,^  testified  specifically  upon 
this  subject  in  connection  with  the  first  will.  He  says  that  one 
evening  after  a  period  of  convivial  drinking,  while  witness,  pro- 
ponent, and  testator  were  alone  at  Springside,  the  latter  wrote 
out  and  signed  that  instrument  with  remarks  and  signs  to  wit- 
ness which  fully  indicated  that  he  did  not  intend  it  as  a  serious 
document,  but  as  a  joke ;  that  as  a  matter  of  fact,  when  a  short 
time  after  witness  put  his  employer  to  bed  the  paper  was  left 
unexecuted  upon  the  table,  from  which  it  had  next  morning  dis- 
appeared under  circumstances  which  might  readily  account  for 
its  subsequent  possession  by  proponent.  So  that  while,  under 
ordinary  circumstances,  the  fact  that  the  purported  will  was  in 
the  handwriting  of  the  testator  might  be  very  significant  as  bear- 
ing upon  its  validity,  and  while  that  circumstance  in  the  case  is 
undoubtedly  a  subject  for  due  consideration,  I  do  not  regard  it 
as  by  any  means  controlling,  or  as  outweighing  the  other  testi- 
mony that  neither  instrument  as  a  matter  of  fact  was  executed. 

Much  stress  is  laid  upon  the  fact  that  the  handwriting  of  Burtis 
is  clear  and  firm  and  free  from  tremulousness,  as  indicating  that 
he  was  not  intoxicated  when  he  wrote  them.  There  is  no  evidence 
as  to  his  condition  when  the  last  one  was  written,  or  that  he  was 
intoxicated  to  the  extent  of  physical  incapacity  when  the  first 
one  was  written.  The  evidence  shows  over  and  over  again  that 
he  possessed  capacity  to  drink  enough  to  bring  on  his  fits  of 
pseudo  generosity  without  at  all  impairing  his  physical  powers. 
Then,  too,  it  is  said  that  it  would  have  been  very  immoral  for 
Burtis  to  pretend  to  execute  a  will  in  favor  of  proponent  without 
intent  actually  to  do  so,  and  in  the  meantime  to  maintain  his  rela- 
tions with  her;  and  there  are  suggestions — ^not  warranted,  as  it 
seems  to  me,  by  the  evidence — ^about  debauching  of  a  mere  child. 
It  may  be  conceded,  so  far  as  this  case  is  concerned,  that  Burtis 
was  not  exemplary.     But  that  does  not  lead  to  the  other  con- 
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elusion  that  the  proponent  and  her  mother  were  either  innocent 
in  their  relations  or  duped  by  him.  At  the  time  of  his  death  the 
proponent  was  about  22  years  old,  and  there  is  no  evidence  of 
unworldly  innocence  upon  the  part  of  the  mother.  They  knew 
whether  he  executed  the  will  or  not,  and  I  fail  to  discover  in  the 
history  of  what  took  place  at  Springside  any  controlling  moral 
reasons  for  diverting  this  estate  to  the  proponent.  It  is  not  an 
uncommon  history  that  illicit  relations  produce  fraud,  deception, 
and  crime,  and  I  do  not  believe  that  either  the  community  or  the 
courts  have  yet  reached  the  point  of  making  them  an  equitable 
basis  for  diverting  a  man's  estate  from  his  legal  heirs. 

The  parties  have  offered  some  general  observations  as  to  the 
probability  that  the  testator  would  have  made  and  executed  the 
second  will  if  he  had  in  fact  executed  the  former  one,  making  just 
the  same  disposition  of  his  property  as  the  later  instrument.  Mrs. 
Bell  swears  that  the  explanation  of  this  lay  in  the  desire  to  have 
his  will  written  upon  a  blank  form.  It  seems  to  us,  however,  that 
if  he  had  executed  the  later  instrument  as  a  mere  formal  expres- 
sion of  his  testamentary  desires  after  executing  the  prior  instru- 
ment, he  would  have  been  apt  to  take  up  and  destroy  the  earlier 
one,  which  was  thus  superseded,  and  not  leave  them  both  out- 
standing in  the  possession  of  the  proponent.  There  would  be  no 
excuse  or  reason  for  leaving  them  both  with  her.  Upon  this  issue, 
however,  general  observations  must  yield  to  specific  proofs.  The 
parties  have  accepted  and  proceeded  upon  the  theory  that  if  Mrs. 
Atkins  was  present  in  Chicago  at  the  date  of  the  purported  execu- 
tion, then  the  instrument  was  not  executed  as  claimed,  but  is 
fraudulent.  Much  testimony  has  been  offered  upon  this  point. 
A  large  part  of  it  was  heard  and  considered  by  the  learned  surro- 
gate upon  the  production  before  him  of  the  witnesses  who  gave 
it,  but,  as  stated,  considerable  new  evidence  has  been  taken  in 
Chicago  since  the  case  came  upon  appeal  into  this  court.  A 
careful  review  of  all  of  this  testimony  does  not  create  in  my 
mind  a  disposition  to  reverse  the  conclusion  adverse  to  pro- 
ponent which  the  surrogate  formed  after  listening  to  so  many 
of  the  witnesses  as  were  produced  before  him.  If  we  leave  out 
of  account  the  quectio*^.  of  Mrs.  Atkins'  absence  from  AubuTi, 
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the  evidence  of  the  witness  Nino  read  by  itself,  if  true,  makes  it 
very  improbable  that  the  testator  ever  intended  to  or  did  execute 
this  paper  as  his  last  will  and  testament  and  there  are  many  rea- 
sons which  persuade  us  to  believe  that  the  witness  did  tell  the 
truth.  Passing  by  his  testimony,  I  believe  that  a  fair  preponder- 
ance of  the  remaining  evidence  warrants  the  conclusion  that  Mrs. 
Atkins  was  in  Chicago,  instead  of  Auburn,  at  the  date  involved. 

It  is  proper  to  keep  in  mind  certain  facts  undisputed,  or  over- 
whelmingly established  by  all  of  the  evidence,  as  a  basis  by  which 
to  weigh  other  testimony  of  the  witnesses.  Mrs.  Atkins  was  in 
Auburn  in  August,  1901,  and  again  in  the  spring  or  summer  of 
1902.  She  and  her  family  moved  from  one  apartment  house  in 
Chicago  to  another  in  October,  1901.  The  household  goods  were 
moved  into  the  latter  apartment  October  15th.  The  family  did  not 
move  in  until  the  afternoon  or  evening  of  October  19th.  I  speak 
of  these  details  because  I  believe  that  what  I  regard  as  the  in- 
accurate evidence  of  certain  witnesses  as  to  her  absence  from  the 
Chicago  flat  after  October  19th  and  her  presence  in  Auburn 
during  that  time  results  from  a  confusion  with  the  periods  when 
she  was  absent  from  her  Chicago  flat  prior  to  October  19th  and 
was  present  in  Auburn  before  and  after  October,  1901.  While 
many  of  the  witnesess  sworn  in  behalf  of  proponent  both  from 
Chicago  and  Auburn  to  sustain  the  claim  that  Mrs.  Atkins  was 
in  the  latter  city  when  the  will  was  executed  are  subject  to  cir- 
cumstances which  discredit  their  testimony,  others  there  were 
who  undoubtedly  intended  to  tell  the  truth,  but  who,  without  any 
adequate  means  of  fixing  dates,  made  errors  in  their  testimony. 
Upon  the  other  hand,  there  were  various  reliable  book  entries 
and  other  facts  which  strongly  corroborate  the  evidence  of  con- 
testant's witnesses  as  to  the  whereabouts  of  Mrs.  Atkins,  and  I 
think  that  the  evidence  of  the  persons  who  roomed  in  Mrs.  Bell's 
house  at  the  time  Mrs.  Atkins  was  said  to  be  staying  there  in 
October,  1901,  that  they  neither  saw  nor  heard  of  her,  is  espe- 
cially convincing.  I  can  understand  how  a  witness  with  nothing 
to  aid  his  memory  might  be  mistaken  in  his  recollection  of  the 
particular  time  two  or  three  years  past  when  he  saw  a  certain 
person,  but  it  seems  to  me  quite  improbable  that  witnesses  of  the 
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class  called  by  contestants  should  be  mistaken  in  their  positive 
testimony  that  they  did  not  see  or  hear  of  a  person  in  the  same 
house  with  them  for  a  long  period  of  time  covering  the  one  in 
dispute.  If  Mrs.  Atkins  had  been  in  the  house,  her  presence 
would  have  been  made  manifest  in  some  way  to  these  people; 
and  if  they  had  seen  her,  or  even  heard  of  her  being  in  the  house 
with  them,  I  do  not  believe  that  this  fact  would  be  so  obliterated 
from  their  memory  as  to  leave  it  blank  upon  that  subject.  It  is 
perhaps  not  so  trifling  as  to  be  unworthy  of  notice  that  Mrs.  Bell 
herself,  as  we  must  assume  after  more  or  less  consideration  of 
this  subject,  fixed  the  date  of  her  daughter's  alleged  arrival  at 
Auburn  in  October,  1901,  differently  than  did  the  daughter,  and 
her  version  was  subsequently  overwhelmingly  contradicted  and 
abandoned  by  the  other  witnesses.  Assuming  an  intention  to  be 
truthful,  she  furnished  a  significant  illustration  of  the  errors 
which  may  have  crept  into  the  testimony  of  proponent's  wit- 
nesses upon  this  point. 

Concluding,  therefore,  that  the  evidence  produced  before  the 
surrogate  warranted  his  decision  that  this  instrument  never  was 
executed  as  claimed,  and  that  the  additional  evidence  presented 
to  us  does  not  seem  to  be  sufficient  to  change  the  resslt  arrived  at 
by  him,  we  come  to  the  consideration  ui  ihe  mstrument  offered 
for  probate.  The  evidence  of  the  pro^ovent  is  to  tne  effect  that 
this  paper  was  written  by  Burtis  at  his  home ;  that  11  the  evening 
of  the  day  in  question  he,  with  Mar^all,  came  to  Mrs.  Bell's 
house,  where  the  instrument  was  signed  by  the  testator  and  ac- 
knowledged before  and  executed  by  Mrs.  Bell  and  Marshall  as 
witnesses.  No  outsider  was  present.  In  disputing  the  validity 
of  this  instrument  and  the  genuineness  of  testator's  purported 
signature,  the  contestants  have  largely,  although  not  exclusively, 
by  their  witnesses  urged  the  theory  adopted  by  the  surrogate  of 
a  double  tracing,  first  from  the  name  at  the  top  of  the  will  to  an 
independent  piece  of  paper  and  then  from  the  latter  to  the  signa- 
ture at  the  bottom  of  the  will.  A  great  volume  of  evidence  has 
been  presented  upon  this  question  of  the  genuineness  of  the  signa* 
ture.  Several  professional  experts  of  high  standing  have  been 
sworn  upon  either  side.    In  addition,  a  very  large  number  of  men 
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experienced  in  the  examination  of  signatures,  such  as  bank 
officers,  have  been  sworn  upon  each  side.  Many  of  those  called 
in  behalf  of  the  contestants  by  actual  experience  during  his  life 
had  become  acquainted  with  the  signature  of  Mr.  Burtis.  Many 
hundreds  of  exhibits  of  the  signature  were  put  in  evidence.  It 
is  impossible  in  the  most  general  way  to  even  summarize  all  of 
this  evidence  so  as  to  state  all  of  the  reasons  found  therein 
which,  in  my  opinion,  amply  sustain  the  finding  of  fact  made  by 
the  surrogate  against  the  genuineness  of  the  signature.  The  wit- 
nesses for  the  contestants  have  especially  referred  to  four  features 
which  distinguish  the  disputed  from  the  ordinary  standard  signa- 
ture of  Mr.  Burtis,  namely :  ( i )  The  difference  in  pen  pressure 
or  shading  in  letters,  which  in  a  general  way  in  the  genuine  signa- 
ture ordinarily  commenced  with  the  beginning  of  the  downward 
stroke,  and  in  the  disputed  is  most  apparent  near  the  base  line. 
(2)  The  manner  in  which  lines  in  various  letters,  especially 
capitals,  in  the  disputed  signature,  commence  bluntly  as  from  a 
point,  instead  of  what  might  be  called  a  ''flying  start,"  as  is  seen 
in  the  standard.  (3)  The  difference  in  formation  of  particular 
letters  in  the  disputed  as  compared  with  the  standard  signature. 
It  may  be  mentioned  as  a  very  limited  illustration  of  this  that  in 
an  examination  of  between  1,300  and  1,400  signatures  pro- 
ponent's expert  witness  Hamilton  only  claims  to  have  found  a 
very  few  formations  similar  to  that  seen  in  the  disputed  signature 
of  the  well  formed  three-sided  "r"  in  "Albert,"  of  an  initial  "A" 
with  a  blunt  closed  top  and  a  loop  feature  at  the  left  of  the  stem 
of  the  close  proximity  of  the  letters  "1"  and  "b"  in  "Albert,"  and 
of  the  stilted  or  long  stem  feature  of  the  capital  "G,"  and  the 
blunt  appearing  stem  of  the  capital  "B."  It  is  a  matter  of  interest 
to  compare  the  formation  of  the  letter  "r"  referred  to  in  "Albert" 
with  the  same  letter  in  the  word  "Sarah"  of  the  witness  Mrs.  Bell. 
(4)  The  hesitation,  change  in  direction,  change  in  movement,  and 
the  tremulous,  labored,  halting,  self-conscious  general  appearance 
of  the  disputed  signature,  as  compared  with  the  free,  vigorous, 
and  rapid  appearance  found  in  the  genuine  one.  This  last  feature 
is  especially  noticeable  to  any  one  who  examines  the  signatures 
and  the  enlarged  photographs  which  have  been  used. 
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The  theory  of  a  tracing  is  sustained  by  a  large  number  of  point 
measurements  showing  an  exact  similarity  between  the  name  at 
the  top  of  the  will  and  the  disputed  one  at  the  bottom,  and  also 
by  superimposing  the  photograph  of  one  over  the  other.  It  is 
urged  that  the  doctrine  of  tracing  and  that  of  dissimilarity  in 
letters  do  not  go  together.  The  evidence,  however,  of  the  wit- 
nesses Osborn  and  Truesdell,  as  well  as  of  others,  makes  it  very 
clear  that  an  inexperienced  person  attempting  to  make  a  tracing 
of  one  signature  over  another  would  find  the  greatest  difficulty 
in  making  all  of  the  letters  exactly  coincide  in  all  of  their  details, 
and  that  especially  in  a  double  tracing  one  would  expect  to  find 
just  such  dissimilarities  as  have  been  pointed  out  between  the 
disputed  and  the  standard  signatures.  Moreover,  it  might  very 
well  happen  that  a  person  attempting  to  make  a  forgery  in  this 
manner,  while  preserving  the  general  accuracy  of  the  main 
features  in  the  signature,  would  attempt  to  fill  in  parts  of  letters 
by  a  free-hand  forgery  which  would  result  in  dissimilarities. 
Upon  the  other  side  I  am  impressed  that  the  proponent  is  con- 
stantly put  in  the  attitude  of  explaining  and  apologizing  for  and 
defending  the  abnormal  features  and  characteristics  of  the  pur- 
ported signature.  Several  of  the  semiprofessional  experts  called 
by  her  admit  that  the  difference  between  it  and  the  standard 
signatures  is  such  as  would  have  excited  suspicion  and  exacted 
investigation  before  payment  of  a  check.  One  of  her  most  im- 
portant and  learned  experts,  Prof.  Frazer,  admitted  that  when,  as 
the  result  of  two  or  three  weeks  of  investigation,  he  came  to  the 
conclusion  that  the  signature  was  genuine,  he  was  astonished  that 
he  did  so  come  to  it.  His  means  of  journeying  thither  was  a 
subtle  and  refined  theory  of  similarity  in  tremograms  and  serra- 
tions which  was  peculiarly  his  own,  and  which  was  bitterly  at- 
tacked by  the  other  experts.  Another  of  proponent's  important 
experts  (Hamilton)  admits  that,  if  the  signature  is  genuine,  it  is 
one  "with  abnormal  features,"  and  as  the  result  of  an  infinite 
amount  of  pains  and  experimenting  with  pens  and  ink  he  is  con- 
strained to  conclude  that  this  signature  could  only  be  produced 
by  a  pen  with  one  broken  nib  held  between  the  first  and  second 
fingers  at  an  unusual  angle  and  passing  slowly  over  the  will 
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when  laid  upon  a  book  covered  with  a  corrugated  surface  exact 
to  the  thousandth  part  of  an  inch,  and  using  ink  which  could  be 
most  nearly  reproduced  by  combining  two  different  kinds,  which, 
mixed  up,  were  allowed  to  stand  for  a  time  with  rusty  pens 
thrown  in.  In  addition  to  attempting  to  supply  these  unfavorable 
conditions  as  an  excuse  for  what  is  seen,  Mrs.  Bell  places  the 
testator  at  the  time  of  writing  his  signature  in  rather  a  low  rock- 
ing chair.  And  so  we  find  urged  one  theory  that  the  slow  and 
labored  appearance  of  the  signature  is  due  to  the  extreme  care 
which  the  testator  may  have  been  supposed  to  exercise  in  sign- 
ing so  important  a  documnt,  and  another  one  that  he  was  so  in- 
different that  he  wrote  it  under  all  the  adverse  conditions  which 
could  well  be  imagined.  The  attempt  also  is  made  to  sustain  the 
validity  of  the  signature  by  showing  that  the  interlined  words 
"I  give"  in  the  body  of  the  will  were  written  in  the  same  ink 
as  the  signatures  of  the  testator  and  witnesses,  and  which  was 
different  from  that  used  in  the  remaining  body  of  the  instrument, 
the  inference  urged  being  that  the  genuineness  of  the  interlined 
words  and  of  the  witnesses*  signatures  create  a  presumption  in 
favor  of  the  genuineness  of  the  testator's  signature  if  made  at 
the  same  time.  The  evidence  of  proponent's  witness  Frazer,  how- 
ever, shows  that  this  claim  of  similarity  of  ink  is  not  at  all  reliable, 
and  he  further  shatters  the  proposition  that  the  interlined  words, 
the  testator's  signature,  and  the  witnesses'  signatures  were  all 
written  at  the  same  time  at  Mrs.  Bell's  house  by  stating  that,  so 
far  as  his  experiments  show  anything,  they  show  that  three  dif- 
ferent kinds  of  ink  were  used,  one  for  each.  Moreover,  I  think 
that  the  interlined  words  display  a  characteristically  free  and  easy 
style  of  writing,  which  strongly  rebuts  the  claim  that  at  the  same 
time  the  writer  produced  the  halting  and  deformed  signature  in 
dispute. 

Upon  the  trial  the  parties  attempted  to  fortify  their  respective 
positions  with  reference  to  the  signature  by  various  corroborative 
lines  of  proof.  There  were  alleged  statements  by  the  testator 
upon  the  one  side  that  he  had  willed  or  was  going  to  will  his 
property  to  Miss  Burgess,  and  upon  the  other,  in  effect,  con- 
tradicting any  such  act  or  intention.     There  was  evidence  by 
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several  witnesses  tending  to  show  that  the  witness  Marshall, 
upon  the  evening  of  the  purported  execution  of  the  will,  was  not 
in  Auburn  at  all,  but  in  Springside.  And  there  were  alleged  ad- 
missions by  him  to  various  reputable  witnesses  utterly  at  va- 
riance with  the  fact  that  he  had  witnessed  this  will.  And  still 
further  his  reputation  was  directly  impeached  by  witnesses  sworn 
for  that  purpose,  and  to  all  of  which  he  attempted  to  reply  by 
the  sustaining  evidence  of  himself  and  others.  In  addition  to  the 
package  of  securities  already  referred  to,  which,  if  a  valid  gift, 
gives  her  about  $60,000,  proponent  claims  to  possess  two  notes 
made  by  testator,  one  dated  May  12,  1899,  for  $1,000,  and  another 
dated  February  4,  1903,  for  $10,000,  and  it  is  urged  that  these — 
especially  the  last — are  not  consistent  with  the  existence  of  ?. 
prior  will  giving  all  of  the  maker's  property  to  the  payee.  In 
addition,  we  have  the  significant  fact  that  the  proponent  did  not 
offer  herself  as  a  witness  to  explain  and  fortify  many  things 
which  lay  within  her  personal  knowledge.  It  is  hardly  an  answer 
to  say  that  she  would  have  been  disqualified  and  prevented  from 
testifying  to  many  things.  Even  if  it  be  assumed  that  this  objec- 
tion would  have  been  made  at  various  points,  we  think  there  were 
others  at  which  she  could  not  have  been  stopped  from  strength- 
ening her  case  if  true. 

But  it  is  not  necessary  to  go  this  length  in  order  to  affirm  the 
decision  of  the  surrogate.  The  proponent  oflFered  the  will  for 
probate,  and  the  burden  rested  upon  her  of  establishing  by  a  pre- 
ponderance of  evidence  that  it  was  legally  executed,  and  was  not 
a  forgery  and  a  fraud.  If  she  has  failed  to  meet  this  burden,  and 
has  left  the  solution  of  the  question  upon  evenly  balanced  testi- 
mony, she  must  fail.  Matter  of  Cottrell,  95  N.  Y.  329;  Roll- 
wagen  v.  Rollwagen,  63  N.  Y.  504.  But  it  is  urged,  and  the 
majority  of  this  court  seems  to  hold,  that  a  different  rule  applies 
to  the  consideration  of  this  appeal  upon  the  facts  from  that  which 
would  govern  the  disposition  of  a  similar  appeal  from  the  decision 
of  another  tribunal  upon  such  an  issue,  and  it  is  said : 


"If    *    *    *    it  appears  that  the  disposition  of  the  questions  of  fact 
raised  by  the  evidence  is  not  free  from  doubt,  and  the  surrogate's  decision 
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is  not  entirely  satisfactory,  the  questions  of  fact  will  be  sent  to  a  jury 
for  determination." 


It  is  diiKcult  to  determine  just  what  significance  is  given  in  the 
controlling  opinion  to  the  qualification  that  the  surrogate's  de- 
cision must  be  "entirely  satisfactory."  If  this  rule  means  that 
every  surrogate's  decision  will  be  reversed  where  either  the  evi- 
dence fails  to  make  a  mathematical  demonstration  free  from  all 
doubt,  or  the  appellate  court  does  not  like  the  effects  of  the  de- 
cision, then  it  is  an  imposition  upon  litigants  to  require  them  to 
waste  time  and  money  in  trying  their  cases  in  Surrogate's  Court ; 
for  it  is  almost  impossible  to  conceive  of  any  disposition  of  a 
question  of  undue  influence,  testamentary  capacity,  or  forgery 
which  would  comply  with  these  requirements.  The  more  severely 
contested,  and  the  longer  and  the  more  burdensome  in  expense 
any  contest  was  in  Surrogate's  Court,  the  more  certain  it  would 
be  under  this  rule  that  time  and  money  were  being  wasted,  and 
that  the  decree  of  the  surrogate  would  be  reversed,  and  a  new 
trial  ordered.  The  case  of  Matter  of  Lansing,  17  St.  Rep.  440; 
2  N.  Y.  Supp.  117,  cited  with  approval  in  the  learned  prevailing 
opinion,  would  almost  seem  to  imply  that  this  was  the  rule  therein 
contended  for,  because  the  opinion  in  that  case  states,  "It  is  our 
duty  to  examine  the  case  de  novo,  and  unless  we  are  satisfied  that 
the  probate  should  be  granted  and  have  no  doubt  on  that  point, 
we  should  reverse  the  decree,  and  order  issues  to  be  tried."  It 
does  not  seem  to  me  that  either  common  sense,  the  statutes,  or  the 
decisions  sustain  any  such  rule,  or  require  a  reversal  of  the  decree 
involved.  It  is  to  be  noticed  that,  as  we  read  it,  the  prevailing 
opinion  nowhere  argues  that  the  findings  of  the  surrogate  were 
against  the  weight  of  evidence,  but  simply  reiterates  the  idea  that 
the  evidence  did  not  settle  the  issues  beyond  any  doubt  or  ques- 
tion. There  is  nothing  in  the  statutes  relating  to  the  consideration 
of  appeals  from  Surrogate's  Court  which  in  terms  lays  down 
any  such  rule  as  the  one  suggested,  and  it  seems  to  me  that  the 
well-considered  cases,  several  of  them  decided  by  this  department, 
which  ought  to  be  binding  upon  us,  have  applied  this  principle  of 
reversing  a  surrogate's  decree  and  ordering  a  new  trial  only 
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where  the  evidence  presented  unusual  features  which  weighed 
against  the  decision  rendered,  or  was  such  as  to  make  the  appellate 
court  in  a  legal  sense  dissatisfied  with  the  decision  rendered  be- 
•  cause  the  evidence  did  not  satisfy  them  of  its  correctness  but  pre- 
ponderated against  it. 

In  Rowland  v.  Taylor  et  al.,  53  N.  Y.  627  (cited  as  an  authority 
for  the  Lansing  case,  referred  to  17  St.  Rep.  440;  2  N.  Y.  Supp. 
117),  the  surrogate  had  admitted  a  will  against  the  claim  of 
forgery,  and  in  a  brief  memorandum  the  court  held  that,  while 
the  facts  appearing  were  not  sufficient  to  satisfy  them  that  the 
will  was  a  forgery,  yet  they  were  riot  sufficient  to  convince  them 
of  its  genuineness,  leaving  the  matter  in  doubt  and  uncertainty. 
That  was  a  perfectly  natural  and  sensible  decision.  The  burden 
rested  upon  the  proponent  to  establish  that  the  will  was  properly 
executed,  and  not  a  forgery;  and,  if  the  evidence  failed  to  meet 
that  burden  and  satisfy  the  court  by  a  fair  preponderance  that  the 
decision  was  correct,  it  was  its  duty  to  reverse  it  upon  the  facts 
under  the  ordinary  principles  applicable  to  the  consideration  of 
an  appeal  upon  questions  of  fact. 

In  Matter  of  Brunor,  21  App.  Div.  259,  47  N.  Y.  Supp.  681, 
cited  in  the  prevailing  opinion,  a  decree  had  been  made  admitting 
a  will  to  probate  over  various  objections.  The  court  starts  out 
with  the  language,  "In  many  respects  the  case  presents  unusual 
and  remarkabble  features,  to  which  we  may  briefly  refer,"  and 
then  concludes  that  the  proponent  had  so  far  failed  to  sustain 
the  burden  resting  upon  him  as  to  leave  the  questions  in  doubt 
and  a  new  trial  was  ordered. 

In  Matter  of  Dixon,  42  App.  Div.  481,  59  N.  Y.  Supp.  421,  the 
decree  appealed  from  again  had  admitted  the  will  to  probate.  Mr. 
Justice  Hardin,  in  writing  the  opinion,  takes  occasion,  after  a  re- 
view of  the  facts,  to  expressly  state  that  the  evidence  given  by  the 
lawyer  who  drafted  the  will  and  the  testimony  of  the  physician 
and  attendants,  who  were  the  material  witnesses  for  the  pro* 
ponent,  "leave  much  doubt  in  the  mind  as  to  whether  the  will 
was  the  product  of  an  independent,  intelligent  understanding." 
Again,  it  is  evident  that  the  court  felt  that  the  proponent  had 
failed  to  meet  the  burden  of  proof,  but  had  left  the  issues  in 
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evenly  balanced  doubt,  which  of  necessity  required  a  rejection 
of  the  probate  and  the  reversal  of  the  decree. 

The  case  of  Matter  of  Tompkins,  69  App.  Div.  474,  74  N.  Y. 
Supp.  1002,  contains  a  very  brief  opinion,  which  is  predicated 
upon  cases  already  referred  to,  and  needs  no  particular  comment. 

The  case  of  Matter  of  McGraw,  9  App.  Div.  372,  75  St.  Rep. 
872,  41  N.  Y.  Supp.  481,  was  decided  by  this  department,  and 
the  surrogate  had  refused  to  admit  a  will  to  probate  because 
of  alltged  lack  of  testamentary  capacity.  The  case  was  decided 
by  a  divided  vote,  and  the  majority  concurred  in  the  opinion  that 
upon  the  substantial  question  involved,  "that  the  decedent  was 
not  of  sound  mind,  we  fail  to  discover  sufficient  evidence  to 
sustain  this  proposition ;  not  an  irrational  act  or  word  on  the  part 
of  the  deceased  in  connection  with  this  whole  affair  appears  in 
the  evidence." 

In  Matter  of  Shannon,  11  App.  Div.  581,  42  N.  Y.  Supp.  670 
(decided  by  this  department),  the  surrogate  decided  that  a  cer- 
tain codicil  was  null  and  void,  and  this  part  of  his  decree  was 
under  consideration  upon  the  appeal.  In  reversing  it  and  order- 
ing a  new  trial  before  a  jury,  the  court  says : 

"A  full  consideration  of  all  the  evidence  disclosed  in  the  appeal  book 
leaves  an  impression  that  the  bequest  to  the  Dundee  Baptist  Church  was 
not  induced  by  improper  influences,  and  that  the  finding  of  the  surrogate 
to  the  effect  that  the  bequest  *  *  *  was  the  result  of  fraudulent 
practices,  amounting  to  undue  influence,  is  of  doubtful  propriety." 

And  further: 

''We  are  not  satisfied  with  the  finding  made  by  the  surrogate  that  the 
bequest  ♦  *  *  was  induced  by  undue  influence,  and  we  must  there- 
fore direct  the  issues,  as  settled,  to  be  tried  at  a  Trial  Term." 

This  opinion  is  significant  as  indicating  the  belief  of  the  court 
that  the  decree  was  against  the  weight  of  evidence,  and  that  the 
meaning  of  the  words  "not  satisfied  with"  a  decree  in  such  a  case 
is  intended  to  define  the  feeling  that  it  is  unsatisfactory  because 
against  the  weight  of  evidence." 
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In  Matter  of  Van  Dawalker,  63  App.  Div.  550,  71  N.  Y.  Supp. 
705,  decided  by  this  department  upon  the  opinion  of  Mr.  Justice 
Williams,  it  appeared  that  the  surrogate  had  at  first  admitted 
the  will  to  probate,  and  that  then,  opening  the  case  for  more  evi- 
dence, he  had  reversed  his  first  decision.  The  court,  in  reversing 
his  last  decision  and  ordering  a  new  trial  before  a  jury,  says : 


"We  are  of  the  opinion  that  the  evidence  so  received  was  incompetent, 
and  *  *  *  was  not  of  sufficient  importance  to  justify  the  surrogate  in 
changing  his  former  opinion  and  refusing  probate  to  the  will.' 


»f 


And  again : 

"Moreover,  we  are  unable  to  see  how  these  admissions  or  declarations 
could  have  induced  the  surrogate  to  change  his  well-considered  decision 
already  made.  They  were  at  best  the  opinions  of  nonexperts,  *  ♦  *  and 
ought  not  to  have  outweighed  the  considerations  referred  to  in  the  surro- 
gate's opinion  already  handed  down." 

In  Matter  of  Rayner,  93  App.  Div.  114,  87  N.  Y.  Supp.  23, 
decided  by  this  department,  where  the  surrogate  had  refused  to 
admit  a  will  to  probate,  the  court  says,  "The  testimony  of  Dr. 
York,  her  attending  physician,  does  not  seriously  impugn  her 
testamentary  capacity;"  and,  inasmuch  as  reliance  was  placed 
upon  his  testimony  to  accomplish  this  result,  the  court  held  that 
there  was  sufficient  doubt  about  the  correctness  of  the  decision  so 
that  a  new  trial  ought  to  be  granted. 

In  Matter  of  Laudy,  148  N.  Y.  403,  42  N.  E.  1061,  43  N.  Y. 
Supp.  689,  an  appeal  was  taken  from  a  judgment  upon  the  de- 
cision of  the  General  Term  which  reversed  a  decree  of  the  surro- 
gate which  refused  probate  to  a  will.  The  court,  in  passing  upon 
the  powers  of  the  appellate  court,  under  section  2586  of  the  Code, 
says : 

"That  court  is  given  broad  powers  under  the  provisions  of  the  Code 
referred  to,  and  in  the  exercise  of  its  sound  judgment  and  discretion  may 
reverse  in  case  it  becomes  satisfied  that  substantial  justice  has  not  been 
done." 
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The  rule  thus  enunciated  seems  to  me  to  be  about  the  same  one 
which  is  applicable  in  other  cases,  and  not  to  sustain  the  rule  for- 
mulated in  this  case.  I  do  not  overlook  the  fact  that  the  attempt 
is  made  to  escape  from  an  interpretation  of  the  rule  as  meaning 
that  there  should  be  a  reversal  unless  the  evidence  practically 
amounts  to  a  conclusive  demonstration.  But  a  consideration  of 
the  entire  opinion  seems  to  oppose  the  qualification  thus  attempted 
to  be  made,  because  the  review  of  the  evidence  each  time  simply 
leads  up  to  the  proposition  that  some  question  is  left  "in  doubt." 

As  an  aid  to  the  practical  consideration  and  interpretation  ot 
the  principles  to  be  applied  to  the  decision  of  this  case,  it  might 
well  be  asked  whether  it  is  probable  that  any  doubts  now  existing 
will  be  more  satisfactorily  eliminated  when  the  parties  have  spent 
a  great  amount  of  time  and  money  in  resubmitting  the  evidence 
which  fills  1,000  pages,  and  exhibits  which  number  in  the  neigh- 
borhood of  2,000,  to  the  necessarily  cursory  and  limited  considera- 
tion of  a  jury.  It  is  possible  that  upon  such  retrial  before  a  jury 
a  fuller  opportunity  will  be  given  for  magnifying  extraneous  con- 
siderations and  urging  alleged  equitable  considerations  than  upon 
the  former  hearing,  but  it  is  practically  impossible  that  a  jury, 
within  the  time  and  methods  at  their  disposal,  should  be  able  to 
give  to  the  study  of  the  legal  evidence  and  exhibits  the  painstaking 
care  and  consideration  which  were  manifestly  given  by  the  sur- 
rogate. 

The  decree  should  be  affirmed. 


174  VOLUME  XVII. 


Appellate  Division.  [July. 


PEOPLE  V.  YORK  et  al.,  Police  Com'rs. 


[io6  App,  Div.  sgo;94N.  Y,  Supp.  812.] 


(Supreme  Court,  Appellate  Division,  First  Department.    July  7,  1905.) 


I.  DisMissAi^— Neglect  to  Prosecute. 

•Code  Civ.  Proc.  §  822,  provides  that  when  plaintiff  unreasonably 
neglects  to  proceed  the  court  may  dismiss  the  complaint,  and  Gen. 
Rules  Prac.  36,  provides  that,  where  plaintiff  fails  to  bring  an  issue 
of  fact  to  trial,  the  defendant,  at  any  time  after  younger  issues  shall 
have  been  tried,  may  move  for  a  dismissal.  Held,  that  where  younger 
issues  on  the  calendar  had  been  tried  in  their  regular  order,  and  no 
excuse  was  offered  for  plaintiff's  delay,  defendant  was  entitled  to  a 
dismissal. 


Note. — ^Dismissal  for  Neglect  to  Prosecute. 

a.  Statute. — 174. 

b.  In  general. — 176. 

c.  Neglect  to  serve  pleading. — 177. 

d.  Neglect  to  proceed  in  action. — 179. 

1.  Excuse  for  delay. — 180. 

2.  Terms. — 181. 

This  note  is  an  extension  of  one  on  fie  same  subject  in  i  Ann.  Cas.  326. 


a.  Statute. 

Where,  in  an  action  against  two  or  more  defendants,  the  plaintiff  un- 
reasonably neglects  to  serve  the  summons  upon  one  or  more  of  them, 
without  whose  presence  a  complete  determination  of  the  controversy  can- 
not be  had,  the  court  may,  in  its  discretion,  i-pon  the  application  of  a 
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1905]  People  V.  York  et  al.,  Police  Com'rs. 

2.  Mandamus — ^Dismissal— Order— Recitals. 

Where,  in  mandamus,  the  proceedings  were  heard  on  the  merits  on 
appeal  from  a  final  order  dismissing  an  alternative  writ,  and  there 
were  inserted  in  the  order  of  affirmance  the  words  "without  prejudice 
to  the  rights  of  the  relator  to  payment,"  and  subsequently  another 
party  commenced  similar  proceedings  to  obtain  the  same  result,  and 
an  order  dismissing  them  for  want  of  prosecution  contained  a  recital 
that  the  motion  was  granted  for  the  reasons  given  in  the  former  case, 
referring  to  it  by  title,  such  recital  was  erroneous,  there  having  been 
no  decision  on  the  merits,  and  there  being  no  basis  for  a  claim  that 
the  proceedings  would  be  a  bar  to  an  action. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  people,  on  the  relation  of  George  L.  Arfken, 
to  compel  Bernard  J.  York  and  others,  as  police  commissioners  of 
the  city  of  New  York,  to  pay  relator  a  salary  as  detective  sergeant. 
From  an  order  denying  a  motion  to  dismiss  the  proceeding  for 
want  of  prosecution  and  from  an  order  denying  a  motion  to  re- 
settle the  same,  defendants  appeal.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  MC- 
LAUGHLIN, PATTERSON,  and  INGRAHAM,  JJ. 

Dismissal  for  Neglect  to  Prosecute,— continued. 

defendant   who   has   appeared   in   the  action,   dismiss   the  complaint  as 
against  him,  and  render  judgment  accordingly. 

§  821,  Code  of  Civil  Procedure. 

Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  action 
against  the  defendant,  or  one  or  more  defendants  against  whom  a  separate 
judgment  may  be  taken,  the  court  may  in  its  discretion,  upon  the  applica- 
tion of  the  defendant  or  defendants,  or  any  of  them,  against  whom  he 
so  neglects  to  proceed,  dismiss  the  complaint  as  against  the  moving  party 
or  parties,  and  render  judgment  accordingly. 

!  822,  Id. 

Whenever  an  issue  of  fact,  in  any  action  pending  in  any  court  has  been 
joined,  and  the  plaintiff  therein  shall  fail  to  bring  the  same  to  trial 
according  to  the  course  and  practice  of  the  court,  the  defendant,  at  any 
time  after  younger  issues  shall  have  been  tried  in  their  regular  order, 
may  move  at  Special  Term  for  the  dismissal  of  the  complaint,  with  costs. 
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Terence  Farley,  for  appellant. 

Abram  I,  Elkus,  for  respondent. 

McLaughlin,  J.  This  appeal  is  from  an  order  denying  a 
motion  to  dismiss  the  proceeding  for  want  of  prosecution,  and 
also  from  an  order  denying  a  motion  to  resettle  the  same.  The 
motion  to  dismiss  was  granted  not  for  want  of  prosecution,  but 
for  "the  reasons  given  in  the  opinion  *  *  *  in  People  ex  rel. 
Daly  V.  York,  66  App.  Div.  453,  73  N.  Y.  Supp.  331."  The  de- 
fendants thereupon  moved  to  resettle  the  order  by  striking  out  the 
words  quoted  and  inserting  in  place  thereof  words  to  the  effect 
that  the  proceeding  was  dismissed  for  want  of  prosecution.  This 
motion  was  denied,  and  an  appeal  has  been  taken  from  both 
orders. 

I  am  of  the  opinion  that  the  orders  should  be  reversed.  The 
proceeding  was  instituted  on  the  14th  of  June,  1900,  for  the  pur- 
pose of  compelling  the  police  commissioners  to  pay  the  relator,  a 
member  of  the  police  force  of  the  city  of  New  York,  then  doing 

Dismissal  for  Neglect  to  Prosecute,— continued. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff 
to  bring  the  action  to  trial  has  not  been  unreasonable,  the  court  may  per- 
mit the  plaintiff,  on  such  terms  as  may  be  just,  to  bring  the  said  action 
to  trial  at  a  future  term. 

Rule  36,  General  Rules  of  Practice. 

b.  In  general. 

Dismissal  of  the  complaint  for  neglect,  either  to  serve  a  pleading,  or 
to  bring  the  case  to  trial,  is  discretionary  with  the  court. 
Henriques  v.  Sterling,  26  App.  Div.  30;  49  N.  Y.  Supp.  IQ71. 
Silverman  v.  Baruth,  42  App.  Div.  21 ;  58  N.  Y.  Supp.  663. 

The  discretionary  power  of  the  special  term  on  such  a  motion  is  re- 
viewable by  the  appellate  division. 

Jacot  V.  Marks,  46  App.  Div.  531 ;  61  N.  Y.  Supp.  1040. 
Silverman  v.  Baruth,  42  App.  Div.  21 ;  58  N.  Y.  Supp.  663. 
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detective  work,  the  salary  of  a  detective  sergeant.  An  alternative 
writ  of  mandamus  was  obtained,  and  issue  joined  by  filing  a  re- 
turn on  the  i20th  of  August,  1900.  Younger  issues  upon  the 
calendar  have  been  tried  in  their  regular  order,  and  no  excuse 
was  offered  for  the  delay  on  the  part  of  the  relator.  Therefore, 
under  section  822  of  the  Code  of  Civil  Procedure  and  rule  36  of 
the  general  rules  of  practice,  the  defendants  were  entitled  to  have 
the  proceeding  dismissed.  The  relator  had  failed  to  bring  the 
proceeding  to  trial  in  accordance  with  the  course  and  practice  of 
the  court,  and  his  failure  to  do  so  was  unreasonable.  Defendants' 
motion  should  therefore  have  been  granted.  Silverman  v.  Baruth, 
42  App.  Div.  21,  58  N.  Y.  Supp.  663 ;  Zafarano  v.  Baird,  80  App. 
Div.  144,  80  N.  Y.  Supp.  510;  McMann  v.  Brown,  92  App.  Div. 
249,  87  N.  Y.  Supp.  38. 

The  counsel  for  the  relator  does  not  contend  but  what  the  pro- 
ceeding should  have  been  dismissed,  but  he  •claims  it.  was  proper 
to  insert  in  the  order  that  it  was  dismissed  for  the  reasons  given 
in  the  opinion  in  the  Daly  Case.  In  that  case  the  appeal  was  from 
a  final  order  dismissing  an  alternative  writ  of  mandamus  and  from 
judgment  entered  thereon.    The  proceeding  had  been  heard  upon 

Dismissal  for  Neglect  to  Prosecute, — continued. 

Upon  a  motion  to  dismiss,  defendant  cannot  recover  any  affirmative  relief. 
Jacot  v.  Marks,  46  App.  Div.  531 ;  61  N.  Y.  Supp.  1040. 

c.  Neglect  to  serve  pleading. 

The  neglect  for  a  year  and  a  half  to  serve  the  summons  upon  neces- 
sary defendants,  when  no  substantial  excuse  is  shown  why  they  could 
not  have  been  served  during  that  time  in  the  way  in  which  service  was 
eventually  made  upon  them,  justifies  a  dismissal  of  the  complaint. 

Henriques  v.  Sterling,  26  App.  Div.  30;  49  N.  Y.  Supp.  1071. 

But,  notwithstanding  such  neglect,  if  it  appears  that  there  are  merits  in 
plaintiffs'  cause  of  action  and  that  they  have  rights  to  be  protected,  they 
should  be  relieved  from  its  consequences  upon  fitting  terms. 

Id. 

16 
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the  merits,  and  there  were  inserted  in  the  order  of  affirmance  the 
words  "without  prejudice  to  the  rights  of  the  relator  to  sue." 
These  words  were  inserted,  as  stated  in  People  ex  rel.  Allen  v. 
York,  84  App.  Div.  440,  82  N.  Y.  Supp.  863,  not  for  the  purpose 
of  saving  any  cause  of  action  which  the  relator  might  have,  or 
preventing  the  city  interposing  the  statute  of  limitations  as  a  de- 
fense, but  for  the  sole  purpose  of  showing  that  the  final  order  in 
the  mandamus  proceeding  was  not  intended  to  be  a  bar  to  any 
action  which  the  relator  might  bring.  In  the  case  now  before  us 
there  has  been  no  decision  or  determination  on  the  merits.  Noth- 
ing has  been  done  since  issue  was  joined,  and  there  is  no  basis 
for  a  claim  that  the  commencement  of  the  proceeding  would  be  a 
bar  to  an  action  if  the  relator  should  see  fit  to  bring  one  to  en- 
force his  alleged  claim.  The  reasons  given  in  the  opinion  in  the 
Daly  Case  therefore  have  no  application,  and  the  words  referring 
to  it  were  improperly  incorporated  in  the  order.  People  ex  rel. 
Allen,  supra. 

The  orders  appealed  from  therefore  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  dismiss  for  want 
of  prosecution  granted,  with  $10  costs.    All  concur. 

Dismissal  for  Neglect  to  Prosecute,— continued. 

The  incubus  of  a  litigation,  however,  based  upon  a  claim  of  heirship, 
maintained  simply  in  a  passive  attitude  for  that  length  of  time  by  persons 
not  entitled  in  any  event  to  a  portion  of  the  estate,  should  not  be  suffered 
to  remain  as  a  quasi  injunction  against  the  executors  and  trustees,  re- 
straining them  from  discharging  their  trusts,  or  as  a  cloud  upon  the 
rights  of  the  beneficiaries  to  receive  and  enjoy  the  bounties  of  the  testator. 

Id. 

When  plaintiff  neglects  to  serve  an  amended  complaint  for  over  a  year 
and  uses  the  pendency  of  the  action  to  defeat  affirmative  relief  for  de- 
fendant in  an  independent  action,  it  is  error  to  deny  a  dismissal. 

Jacot  V.  Marks,  46  App.  Div.  531 ;  61  N.  Y.  Supp.  1040. 

The  fact  that  defendant  has  interposed  a  counterclaim  affords  no  reason 
for  denying  the  motion. 

Id. 
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d.  Neglect  to  proceed  in  action. 

Court  rule  36  in  substance  provides  that  unreasonable  neglect  within 
section  822  of  the  Code  is  prima  facie  neglect  to  bring  the  action  to  trial 
before  younger  issues  have  been  tried. 

•Seymour  v.  Lake  Shore  &  M.  S.  R.  Co.,  12  App.  Div.  joo;  42  N.  Y. 
Supp.  92. 

Fisher  Malting  Co.  v.  Brown,  92  App.  Div.  251 ;  87  N.  Y.  Supp.  37. 
Upon  such  fact  the  court  has  authority  in  its  discretion  to  dismiss  the 
complaint. 

Graham  V.  Ackley,  21  App.  Div.  416;  47  N.  Y.  Supp.  562. 

The  fact  that  an  action  has  remained  at  issue  for  nearly  six  years, 
or  even  three  years,  without  any  step  having  been  taken  by  the  plaintiff 
to  bring  it  to  trial  is  prima  facie  evidence  of  an  unreasonable  neglect 
to  prosecute 

Seymour  v.  Lake  Shore  fk  M.  S.  R.  Co.,  12  App.  Div.  500;  42  N.  Y. 
Supp.  92. 

Graham  v.  Ackley,  21  App.  Div.  416;  47  N.  Y.  Supp.  562. 

Zafarano  v.  Baird,  80  App.  Div.  144;  80  N.  Y.  Supp.  510. 

Unreasonable  neglect  being  thus  shown,  the  burden  of  excusing  the 
neglect  is  thrown  upon  the  plaintiff. 

Seymour  v.  Lake  Shore  &  M.  S.  R.  Co.,  12  App.  Div.  300;  42  N.  Y. 
Supp.  92. 

Fisher  Malting  Co.  v.  Brown,  92  App.  Div.  251 ;  87  N.  Y.  Supp.  37. 

Where  a  motion  to  dismiss  for  want  of  prosecution  for  four  years  is 
denied,  though  the  only  excuse  was  that  his  attorney  forgot  that  the  action 
was  pending,  upon  plaintiff's  promise  to  pay  motion  costs  and  place  the 
cause  on  the  next  term's  calendar,  a  denial  of  a  renewal  of  the  motion 
four  months  later,  upon  plaintiff's  unexcused  failure  to  comply  with  the 
conditions  imposed,  is  an  improper  exercise  of  the  court's  discretion,  which, 
upon  review,  will  be  reversed  by  the  appellate  court. 

Silverman  v.  Baruth,  42  App.  Div.  21 ;  58  N.  Y.  Supp.  663. 

A  motion  for  the  dismissal  of  an  action  on  the  ground  of  an  unexplained 
delay  of  more  than  five  years  should  not  be  denied  on  condition  that 
plaintiff  file  a  note  of  issue  and  serve  a  notice  of  trial  for  the  next  term 
of  the  court. 

Zafarano  v.  Baird,  80  App.  Div.  144;  80  N.  Y.  Supp.  510. 
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'W^ere  the  defense  of  laches  was  not  interposed  to  a  motion  for  leave 
to  serve  a  supplemental  complaint,  so  that  it  will  be  presumed  that  up  to 
that  time  there  has  been  none,  the  complaint  should  not  be  dismissed 
and  the  lis  pendens  canceled  for  neglect  to  proceed  in  the  action,  when 
there  has  been  no  laches  in  bringing  the  case  to  trial  since  the  service 
of  the  supplemental  complaint. 

Munson  v.  Munson,  51  App.  Div.  429;  64  N.  Y.  Supp.  662. 

I.  Excuse  for  delay. 

It  is  no  ttxcuse  that  the  case  is  on  the  general  calendar  and  that  notice 
of  trial  has  been  served  by  plaintiff,  when  such  service  was  made  after  a 
motion  for  dismissal. 

Fisher  Malting  Co.  v.  Brown,  $2  App.  Div.  251 ;  87  N.  Y.  Supp.  37. 

The  bare  statement  that  through  inadvertence  the  notice  of  trial  was 
not  sooner  served  is  not  an  adequate  excuse  for  a  delay  of  over  three 
years  and  does  not  furnish  any  basis  for  the  exercise  of  judicial  discretion 
in  refusing  to  dismiss  the  complaint. 

McMann  v.  Brown,  92  App.  Div.  249 ;  87  N.  Y.  Supp.  38. 

The  filing  of  a  note  of  issue  and  the  service  of  a  notice  of  trial,  shortly 
before  a  motion  to  dismiss,  simply  evince  present  readiness  to  proceed, 
but  do  not  tend  to  excuse  past  neglect. 

Seymour  v.  Lake  Shore  &  M.  S.  R.  Co.,  12  App.  Div.  300;  42  N.  Y. 
Supp.  92. 

While  a  defendant  is  not  called  upon  to  put  a  case  on  the  calendar 
and  may  rely  upon  his  motion  to  dismiss,  if  younger  issues  are  tried  before 
plaintiff  moves  the  case,  yet,  if  he  sees  fit  to  pursue  that  course  and  shows 
no  disposition  on  his  part  to  press  the  case  for  trial,  that  fact  is  of  some 
weight  as  excusing  plaintiff  upon  a  motion  for  dismissal. 

Graham  v.  Ackley,  21  App.  Div.  416;  47  N.  Y.  Supp.  562. 

Inadvertence  and  the  fact  that  one  of  plaintiff's  attorneys  did  not  know 
that  the  case  was  not  on  the  calendar  is  not  a  sufficient  excuse  for  failure 
to  bring  it  to  trial  for  upwards  of  two  years  after  joinder  of  issue. 

p  

Brown  v.  Gauss,  95  N.  Y.  Supp.  538. 

A  vague  statement  that  the  action  would  have  been  tried  long  since 
but  for  the  ill-health  of  his  attorney  for  several  years,  in  the  absence 
of  anything  showing  the  character  or  extent  of  the  illness  or  that  the 
attorney  has  been  prevented  from  practicing  his  profession  or  attending 
to  business  generally,  does  not  excuse  a  delay  of  almost  six  years. 

Seymour  v.  Lake  Shore  &  M.  S.  R.  Co.,  12  App.  Div.  300;  42  N.  Y. 
Supp.  92. 
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Although  plaintiff  has  been  neglectful  and  younger  issues  have  been 
tried,  where  defendant  has  not  exercised  his  right  to  notice  the  case  for 
trial  and  other  parties  to,  simultaneously  commenced,  similar  actions 
brought  by  plaintiff  are  awaiting  the  result  of  one  of  them,  which  is  on 
the  calendar,  ready  for  trial,  the  court  may  properly  deny  upon  con- 
ditions a  motion  to  dismiss  the  complaint. 

Graham  v.  Ackley,  21  App.  Div.  416;  47  N.  Y.  Supp.  562. 

The  reason  for  a  delay  of  twelve  years  that  the  parties  became  reconciled 
and  that  neither  party  desired  the  action  to  be  further  prosecuted  will 
not  justify  the  court,  after  this  practical  abandonment,  in  reviving  the 
action. 

Rosenheim  v.  Rosen<field,  83  App.  Div.  640;  82  N.  Y.  Supp.  70. 

Where  an  attorney,  to  whom  plaintiff  came  with  the  statement  that 
he  was  surprised  to  learn  that  his  action  had  not  been  put  on  the*  calendar 
by  his  attorney,  procures  plaintiff's  papers  from  his  attorney  and,  upon 
explaining  the  circumstances  to  defendant's  attorney,  obtains  an  adjourn- 
ment of  a  motion  to  dismiss  for  a  week  on  condition  that  he  place  the 
case  on  the  calendar  meanwhile  and  serve  a  notice  of  trial,  which  he 
does,  such  an  agreement  is  a  waiver  of  the  delay. 

Stowe  V.  White,  84  N.  Y.  Supp.  156. 

2.  Terms. 

A  condition  requiring  the  plaintiff,  in  an  ejectment  action,  who,  on 
recovering,  would  take  the  premises  free  from  all  liens,  to  consent  to  the 
creation  of  a  $50,000  mortgage  lien  upon  the  land  in  question  in  favor  of 
defendant,  in  addition  to  paying  costs,  is  unreasonable. 

Graham  v.  Ackley,  21  App.  Div.  416;  47  N.  Y.  Supp.  562. 

An  order  dismissing  the  complaint  unless  plaintiff  places  the  cause  on 
the  calendar  within  three  days  from  the  entry  thereof  is  not  an  abuse  of 
the  court's  discretion. 

Wuppermann  v.  Valentine,  84  N.  Y.  Supp.  150. 

The  terms  upon  which  permission  to  prosecute  further  an  ejectment 
action  were  that  plaintiff  should,  within  five  days  after  entry  and  service 
of  the  order,  pay  defendant  ten  dollars  motion  costs  and  tender  to  him  a 
stipulation  to  refer  the  case  to  a  referee  to  hear  and  determine  and  to 
proceed  forthwith  with  the  reference. 

Graham  v.  Ackley,  21  App.  Div.  416;  47  N.  Y.  Supp.  562. 
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PEOPLE  V.  REGAN. 

[107  App.  Div,  608;  94  AT.  Y.  Supp,  841.] 

{Supreme  Court,  Appellate  Division,  First  Department,    July  7,  1905.) 

Homicide— Self-Defensk— Defense  of  Another. 

Evidence  that  defendant,  while  accompanying  his  sister,  engaged  in 
an  altercation  With  deceased,  who  was  hostile  towards  defendant's 
sister,  during  which  he  wrested  a  pistol  from  deceased,  and,  some 
time  after  this  altercation  had  ceased,  shot  deceased  while  neither 
defendant  nor  his  sister  were  in  a  perilous  situation  which  they  could 
not  have  escaped,  but  after  deceased  had  thrown  some  stones  at  de- 
fendant, was  insufficient  to  present  the  defense  of  justifiable  homicide, 
under  Pen.  Code,  §  205,  declaring  homicide  justifiable  when  com- 
mitted in  the  lawful  defense  of  the  slayer  or  of  another,  when  there  is 
reasonable  ground  to  apprehend  a  design  on  the  part  of  the  person 
slain  to  commit  a  felony  or  to  do  some  great  personal  injury  to  the 
slayer  or  the  other,  and  there  is  imminent  danger  of  such  design  being 
accomplished. 


Note. — ^Justifiable  Homicide  in   Self-Defense. 

a.  Statutory  provisions. — 182. 

b.  In  general. — 183. 

c.  Burden  of  proof. — 191. 

d.  Evidence  of  character. — 193. 


a.  Statutory  provisions. 


Homicide  is  also  justifiable  when  committed,  either,  i.  In  lawful  de- 
fense of  the  slayer,  or  of  his  or  her  husband,  wife,  parent,  child,  brother, 
sister,  master  or  servant,  or  of  any  other  person  in  his  presence  or  com- 
pany, when  there  is  reasonable  ground  to  apprehend  a  design  on  the  part 
of  the  person  slain  to  commit  a  felony,  or  to  do  some  great  personal 
injury  to  the  slayer,  or  to  any  such  person,  and  there  is  imminent  danger 
of  such  design  being  accomplished;  or,    2.  In  the  actual  resistance  of  an 
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Appeal  from  Trial  Term,  New  York  County. 

Martin  Regan  was  convicted  of  murder  in  the  second  degree, 
and  appeals.   AMmted. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  MC- 
LAUGHLIN, PATTERSON,  and  INGRAHAM,  JJ. 

5".  /.  O'Hare,  for  appellant. 

/?.  C  Taylor,  for  the  People. 

PATTERSON,  J.  The  defendant  was  indicted  for  the  crime 
of  murder  in  the  first  degree.  On  the  trial  he  was  convicted  of 
murder  in  the  second  degree.  The  evidence  shows  that  on  the 
night  of  the  26th  of  October,  1899,  he  shot  Francis  E.  Slater, 
who  died  on  the  31st  of  October,  in  the  same  year,  from  the 
wound  he  had  received.  It  was  urged  in  defense  that  the  homi- 
cide was  justifiable;  that  the  defendant  discharged  the  pistol  in 
dread  of  physical  harm  being  inflicted  upon  him  by  the  deceased, 
or  in  an  eflFort  to  protect  a  sister  from  violence  which  the  de- 
fendant apprehended  the  deceased  might  inflict  upon  her. 

Justifiable   Homicide  in   Selp-Defence,— continued. 

attempt  to  commit  a  felony  upon  the  slayer,  in  his  presence,  or  upon  or 
in  a  dwelling  or  other  place  of  abode  in  which  is. 

§  205,  Penal  Code. 

An  act,  otherwise  criminal,  is  justifiable  when  it  is  done  to  protect  the 
person  committing  it,  or  another  whom  he  is  bound  to  protect,  from 
inevitable  and  irreparable  injury,  and  the  injury  could  only  be  prevented 
by  the  act,  nothing  more  being  done  than  is  necessary  to  prevent  the 
injury. 

§  26  Penal  Code. 

b.  In  general. 

One  who  is  without  fault  himself,  when  attacked  by  another,  may 
kill  his  assailant,  if  the  circumstances  be  such  as  to  furnish  reasonable 
ground  for  apprehending  a  design  to  take  away  his  life  or  do  him  some 
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The  record,  as  it  is  presented  to  us  on  this  appeal,  fully  jus- 
tifies the  verdict  of  the  jury,  and  conclusively  shows,  on  the  de- 
fendant's own  narrative  of  the  circumstances  attending  the  com- 
missions of  the  act,  that  he  was  guilty  of  the  crime  of  murder. 
That  the  defendant  fired  the  shot  is  admitted,  and  that  the  de- 
ceased died  from  the  eflFects  of  the  wound  inflicted  upon  him  is 
also  admitted.  The  facts  proven  are  the  following:  The  de- 
fendant was  the  brother-- -^-'^w  of  Francis  E.  Slater,  referred  to 
in  the  record  at  times  as  Edward  Slater.  The  relations  existing 
between  Slater  and  his  wife,  the  sister  of  the  defendant,  were 
unfriendly.  There  can  be  no  doubt,  on  the  evidence,  that  Slater 
abused  and  maltreated  his  wife,  and  they  were  living  separately 
and  apart.  Mrs.  Slater  was  a  member  of  a  theatrical  company, 
and  as  such  was  engaged  at  a  theater  in  Brooklyn.  Her  husband, 
the  deceased,  was  haunting  the  theater,  and  undoubtedly  had  made 
threats  against  her,  and  also  against  the  defendant.  That  hostile 
relations  existed  between  the  deceased  and  his  wife,  and  that 
the  defendant  in  some  way  associated  himself  with  those  relations, 
is  clear ;  but,  on  the  whole  testimony,  it  is  apparent  that  there  was 

Justifiable   Homicide   in   Self-Defence, — continued. 

great  bodily  harm,  and  there  is  also  reasonable  ground  for  believing  the 
danger  imminent  that  such  design  will  be  accomplished. 

Shorter  v.  People,  2  N.  Y.  193. 

Patterson  v.  People,  46  Barb.  625. 

It  is  not  material  whether  the  prisoner's  impressions  were  correct  or 
not;  but  the  true  inquiry  is  whether  he  had  reasonable  grounds  to  suppose 
he  was  in  danger,  and,  if  such  grounds  existed,  whether  the  danger  was 
imminent,  or  whether  he  could  have  avoided  the  danger  by  departing. 

People  V.  Lamb,  54  Barb.  342. 

When  a  combat  could  be  avoided,  or  where,  after  it  is  commenced, 
the  party  could  withdraw  from  it  in  safety  before  he  killed  his  adversary 
a  defense  of  justifiable  homicide  is  not  made  out. 

Shorter  v.  People,  2  N.  Y.  193. 

To  excuse  taking  human  life,  in  self  defense,  the  jury  must  be  satisfied 
that  the  accused  was  justified,  in  forming  the  conclusion  from  the  facts 
before  him,  that  his  life  was  in  danger. 

People  v.  Lamb,  2  Abb.  N.  S.  148 ;  2  Keyes,  360. 
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nothing  in  such  relations  to  impel  the  defendant  to  resort  to  vio- 
lence towards  the  deceased  before  the  night  of  the  occurence  which 
resulted  in  Slater's  death.  For  all  the  purposes  of  this  case,  it  is 
only  necessary  to  take  into  consideration  the  incidents  as  they 
occurred  on  that  night.  It  is  i>*.own  that  then  the  defendant  went 
to  Brooklyn  to  take  his  sister  home  after  the  conclusion  of  a  per- 
formance in  which  she  took  part  as  an  actress.  He  met  her  at 
the  stage  door  of  the  theater,  and  they  went  to  the  Twenty-Third 
Street  Ferry.  Before  the  parties  left  Brooklyn,  an  altercation 
took  place  between  the  defendant  and  Slater.  The  lattc  produced 
a  pistol,  which  was  wrested  from  him  by  the  defendant,  and  it 
was  from  pistol  that  the  fatal  shot  was  discharged  in  New  York. 
The  deceased  was  on  the  same  ferryboat  on  which  the  defendant 
crossed,  and  kept  walking  back  and  forth,  with  his  hands  in  his 
pockets,  while  the  boat  was  crossing  the  river.  There  is  nothing 
in  the  evidence  to  indicate  that  the  deceased  showed  any  violence 
either  towards  the  defendant  or  Mrs.  Slater  while  the  ferry- 
boat was  in  transit,  but  after  it  reached  the  New  York  side  the 
deceased  took  some  stones  from  his  pocket  and  threw  them  at  the 

Justifiable   Homicide   in    Self-defence,— continued. 

It  is  not  sufficient  to  excuse  a  person  from  the  consequences  of  a  fatal 
assault  upon  another,  that  he  was  provoked  thereto  by  an  angry  con- 
troversy of  words  alone,  however  aggravating. 

People  v.  Kelly,  113  N.  Y.  647;  22  St.  Rep.  969;  21  N.  E.  122. 

Where  one  believes  himself  about  to  be  attacked  by  another  and  to 
receive  great  bodily  injury  it  is  duty  to  avoid  the  attack  if  in  his  power 
to  do  so,  and  the  right  of  attack  for  the  purpose  of  defense  does  not  arise 
until  he  has  done  everything  in  his  power  to  avoid  its  necessity. 

People  v.  Sullivan,  7  N.  Y.  396. 

To  justify  a  homicide  on  the  ground  that  it  was  in  self-defense,  the 
defendant  must  show  that  there  were  reasonable  grounds  for  believing 
that  he  was  in  great  peril,  that  the  killing  was  necessary  to  enable  him 
to  escape  from  the  peril,  and  that  no  other  means  of  escape  was  open  to 
him. 

People  V.  Johnson,  139  N.  Y.  358;  54  St.  Rep.  587;  34  N.  E.  920. 

People  V.  Constantino,  153  N.  Y.  24 ;  47  N.  E.  37. 

Pecp'-^  V  T.'ennedy,  159  N.  Y.  346;  54  N.  E.  51. 
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defendant.  Those  stones  were  picked  up  on  the  New  York  side, 
and  after  they  were  thrown  a  pistol  in  the  hands  of  the  defendant 
was  discharged,  and  the  deceased  received  the  wound  from  which 
he  died.  A  careful  reading  of  the  record  in  the  case  discloses 
that  when  the  shot  was  fired  the  defendant  had  no  reason  what- 
ever to  apprehend  any  violence  of  the  deceased  towards  Mrs. 
Slater.  When  the  parties  left  the  boat  on  its  arrival  at  the  New 
York  side  of  the  ferry,  according  to  the  statement  of  the  de- 
fendant himself,  Slater  and  his  wife  were  behind  him.  He  neither 
saw  nor  had  reason  to  apprehend  that  an  attempt  would  be  made 
by  the  deceased  to  harm  Mrs.  Slater;  nor  does  her  testimony,  or 
that  of  the  witnesses  on  behalf  of  the  defendant,  indicate  in  any 
way  that  she  was  in  peril  from  any  act  or  apprehended  act  of  her 
husband.  She  says  she  anticipated  some  difficulty  with  her  hus- 
band, but  she  pushed  him  to  the  side  of  the  street  when  he  began 
to  throw  stones  at  her  b-r'  There  is  not  one  word  of  evi- 

dence to  indicate  that  Mrs.  Slater  had  reason  to  apprehend,  or 
that  the  defendant  had  reason  to  apprehend,  that  she  wa.^  in 
peril.     So  far,  therefore,  as  a  defense  of  justifiablbe  homicide. 

Justifiable   Homicide  in    Self-Defence, — continued. 

When  a  fatal  blow  is  struck  in  self-defense,  the  homicide  will  not  be 
justifiable  unless  the  perpetrator  has  first  retreated  as  far  as  he  could. 

People  V.  Harper,  i  Edm.  Sel.  Cas.  i8o. 

A  person  is  not  responsible  for  a  mistake  which  he  makes  in  self- 
defense  in  supposing  a  deadly  design  which  does  not  exist.  But  he  must 
be  actually  assailed  and  he  must  show  reasonable  ground  for  supposing 
that  his  only  recourse  was  to  kill  his  assailant. 

People  V.  Cole,  4  Park.  Cr.  35. 

If  a  person  acts  honestly  and  upon  reasonable  ground  he  will  not  be 
held  accountable. 

People  V.  Cole,  4  Park.  Cr.  35. 

A  person  charged  with  the  crime  of  manslaughter  in  the  first  degree, 
who  interposes  the  plea  of  self-defense,  is  not  obliged  to  establish  that,  if 
he  had  not  committed  the  deed,  great  personal  injury  would  actually  have 
been  inflicted  upon  him  by  the  deceased.    It  is .  sufficient  that  he  proves 
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liased  upon  section  205  of  the  Penal  Code,  is  concerned,  there 
is  nothing  in  the  case  that  would  authorize  a  jury  even  to  con- 
sider that  question.  That  section  provides  that  homicide  is  jus- 
tifiable when  committed  either  in  the  lawful  defense  of  the  slaver^ 
or  of  his  or  her  husband,  wife,  parent,  child,  brother,  i.%tcr, 
master,  or  servant,  or  of  any  other  person  in  his  presence  or  com- 
pany, when  there  is  reasonable  ground  to  apprehend  a  design  on 
the  part  of  the  person  slain  to  commit  a  felony,  or  to  do  some 
great  personal  injury  to  the  slayer  or  to  any  such  person,  and 
there  is  imminent  danger  of  such  design  being  accomplished.  Here 
it  is  manifest  that  there  was  no  imminent  danger  of  a  design 
being  executed  by  the  deceased  to  inflict  harm  upon  the  defend- 
ant's sister.  On  the  contrary,  the  evidence  shows  that  she  had 
no  apprehension  of  that  character,  sLnd  it  is  quite  apparent  that 
the  defendant  could  not  have  apprehended  it,  for  he  knew  noth- 
ing of  what  was  transpiring  between  the  deceased  and  Mrs. 
Slater;  he  (the  defendant)  being  much  in  advance  of  them  at  the 
time  the  fatal  shot  was  discharged.  So  far  as  his  being  in  peril 
himself  is  concerned,  there  is  no  evidence  to  show  that  he  was 

Justifiable   Homicide   in    Self-Defence, — continued. 

that  the  appearances  were  of  such  a  character  as  to  furnish  a  reasonable 
ground  for  believing  the  danger  of  great  personal  to  be  imminent. 

People  V.  Cantor,  71  App.  Div.  185;  75  N.  Y.  Supp.  688. 

If  one  takes  life  though  in  defense  of  his  own  life  in  a  quarrel  which  he 
himself  has  commenced  with  intent  to  take  life  or  inflict  grievous  bodily 
harm,  the  jeopardy  in  which  he  has  been  placed  by  the  act  of  his  an- 
tagonist constitutes  no  defense. 

People  V.  Filippelli,  173  N.  Y.  509;  66  N.  E.  402. 

The  following  charge  was  held  not  to  be  erroneous :  "To  establish  the 
defense  of  justifiable  homicide  it  is  the  duty  of  one  engaged  in  a  quarrel 
to  avoid  an  attack  and  not  become  the  aggressor  unless  other  means  are 
tmavailable,  and  if  you  find  that  the  defendant  in  this  case  having,  ^  *  *, 
been  engaged  in  a  quarrel  with  the  deceased,  and  desiring  to  continue  that 
quarrel,  and  for  the  purpose  of  making  that  quarrel  effective,  took  with 
him  a  dangerous  weapon,  and  if  under  those  circumstances  the  defendant 
sought  out  the  deceased  in  the  public  street  and  entered  upon  the  quarrel 
which  had  been  interrupted,  even  though  the  deceased,  under  such  cir- 
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in  a  perilous  situation  from  which  he  could  not  escape.  The 
facts,  as  proven,  even  on  the  defendant's  own  statement,  are  that 
the  deceased,  who  was  walking  some  feet  behind  him,  took  from 
his  pocket  some  stones  and  threw  them  at  the  defendant,  who 
was  not  struck  by  them.  The  defendant  says  that  he  apprehended 
the  deceased  had  another  pistol  than  the  one  which  he  (the  de- 
fendant) had  taken  from  him  in  Brooklyn,  but  there  is  nothing 
to  show  that  such  apprehension  had  any  foundation  whatever. 
The  defendant  was  assailed  by  the  throwing  of  missiles,  not  by 
the  use  of  a  pistol ;  and,  from  his  own  account  of  the  situation 
in  which  he  stood  to  the  deceased,  it  is  impossible  that  he  could 
have  had  ground  for  apprehending  that  the  deceased  had  another 
pistol  than  the  one  which  had  been  taken  from  him. 

The  jury  were  justified  in  finding  that,  from  anger  and  passion 
arising  from  the  throwing  of  the  stones,  the  defendant  discharged 
the  pistol  upon  the  body  of  the  deceased.  He  may  have  been  in 
part  aflFected  by  the  antecedent  relations  existing  between  him  and 
his  brother-in-law,  but  it  is  evident  upon  the  whole  testimony  that 
he  could  have  escaped  and  got  beyond  the  reach  of  harm  from 

Justifiable   Homicide   in   Self-Defence, — continued. 

cumstances,  merely  drew  a  revolver,  the  defendant  may  be  regarded  as 
the  assailant  and  the  wrongdoer,  and  his  action  in  stabbing  the  deceased 
is  not  justifiable  homicide." 

People  V.  Filippelli,  173  N.  Y.  509;  66  N.  E.  402. 

Upon  the  trial  of  an  indictment  for  murder  in  the  second  degree  where 
the  defendant  interposed  a  plea  of  self-defense,  a  charge  that  "if  the 
knife  was  thrust  into  the  face  of  this  defendant,  if  the  threat  was  made, 
and  the  defendant  believed  that  his  life  was  in  danger,  then  he  had  a  right 
to  shoot,  and  the  only  question  for  you  then  would  be  whether  it  is  man- 
slaughter in  the  first  degree  or  acquittal  entirely,"  is  erroneous.  The 
error  is  not  cured  by  the  fact  that  the  definition  of  justifiable  homicide 
contained  in  the  Penal  Code  is  subsequently  read  to  the  jury. 

People  V.  Epaski,  57  App.  Div.  91 ;  (fj  N.  Y.  Supp.  1033. 

The  apprehension  of  an  arrest  on  an  accusation  for  crime  is  not  the 
apprehension  of  great  personal  danger  that  would  render  a  homicide 
justifiable. 

People  v.  Carnel,  2  Edm.  Sel.  Cas.  20a 
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the  deceased  if  he  had  chosen  so  to  do.  On  the  evidence  the  jury 
might  well  have  found  a  verdict  of  murder  in  the  first  degree, 
but  as  they  undoubtedly  regarded  the  defendant's  act  as  one  com- 
mitted under  the  impulse  of  passion,  without  a  premeditated  de- 
sign to  commit  murder,  they  gave  him  the  benefit  of  the  doubt, 
and  convicted  him  of  a  lesser  crime.  It  is  plain  that  the  de- 
fendant could  have  escaped  injury;  that  he  was  not  personally 
in  peril;  that  his  act  was  not  in  defense  of  an  imperiled  sister; 
and  the  judgment  therefore  should  be  affirmed. 

INGRAHAM  and  HATCH,  JJ.,  concur.  McLAUGHLIN, 
J.,  concurs  in  result. 

O'BRIEN,  P.  J.  I  concur  in  the  result,  but  not  in  the  reason- 
ing of  the  opinion..  The  facts  warranted  the  submission  of  the 
question  as  to  whether  or  not  the  shooting  was  justifiable,  and, 
had  -the  jury  found  for  defendant,  I  should  not  have  regarded  the 
verdict  as  against  the  weight  of  evidence;    The  defendant  was 


Justifiable   Homicide  in    Self-Defence, — continued. 

Upon  the  trial  of  an  indictment  for  murder  the  defendant  admitted 
the  homicide,  but  pleaded  justification,  as  done  in  self-defense.  It  was 
claimed  by  the  defense  on  the  trial  that  the  deceased  had  made  improper 
advances  to  the  wife  of  defendant.  Evidence  was  received  that  she  made 
statements  to  that  effect  to  him  just  prior  to  the  homicide.  Evidence 
showing  the  truth  of  the  statements  was  excluded,  the  court  stating  in 
substance  that  no  wrong  done  by  the  deceased  to  the  wife  was  available 
as  a  justification,  but  that  if  the  defendant  had  been  informed  and  believed 
that  the  wrong  had  been  committed,  this  might  be  considered  in  deter- 
mining the  motive  and  intent  of  his  action. 

People  V.  Webster,  139  N.  Y.  73;  54  St.  Rep.  423;  34  N.  E.  730. 

On  a  trial  for  murder,  the  court  charged  the  jury  that  if  they  found 
that  the  prisoner  was  justified  in  defending  himself,  and  carried  that  pro- 
pection  further  than  was  necessary  for  his  defense,  then  he  was  guilty 
of  manslaughter  in  on  of  the  degrees.  This,  being  unexplained  by  any 
other  part  of  the  charge,  was  held  to  be  erroneous,  inasmuch  as  it  denied 
to  the  prisoner  the  right  the  law  gave  him  to  slay  his  assailant,  if  he 
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engaged  in  protecting  his  sister.  Whilst  so  engaged  he  was  at- 
tacked at  the  theater  on  the  very  evening  in  question  by  the  de- 
ceased, who  had  with  him  and  who  attempted  to  use  a  revolver, 
which  defendant,  in  the  struggle,  wrested  from  him.  After  the 
theater,  on  reaching  the  city,  the  deceased  had  collected  some 
stones,  and  began  throwing  them  at  defendant.  Was  he  to  run 
away  and  leave  his  sister  unprotected,  or  was  he  not  justified  in 
believing  that  if  he  remained  the  deceased  might  not,  with  another 
revolver  which  he  had  or  might  have  procured,  be  intent  on  using 
it,  as  earlier  in  tbe  evening  he  had  attempted  to  do  with  the  one 
which  the  defendant  had  wrested  from  him?  These  were  ques- 
tions for  the  jury.  It  was  within  their  right  and  province  to 
determine  these  questions,  and,  having  resolved  them  so  as  to 
find  the  defendant  guilty  of  murder  in  the  second  degree,  I  can 
find  no  legal  ground  for  assailing  this  verdict ;  but  had  the  jury, 
as  intimated  in  the  opinion,  found  for  the  higher  degree  of  mur- 
der, I  am  strongly  of  the  opinion  that  such  a  verdict  could  not, 
on  the  facts,  be  sustained. 

Justifiable   Homicide  in   Self-Defence, — continued. 

was   attacked   under   such   circumstances   as    furnished   him   reasonable 
ground  for  apprehending  a  design  to  take  his  life,  or  to  do  him  some 
great  personal  injury. 
Uhl  V.  People,  5  Park.  Cr.  410. 

Whether  a  homicide  was  justifiable  or  not  is  to  be  determined  by  the 
jury  from  their  conviction  whether  there  was  reasonable  ground  for  the 
accused  to  apprehend  great  personal  injury,  and  not  from  the  fact  that 
the  accused  did  in  fact  entertain  such  apprehension. 

People  V.  Austin,  i  Park.  Cr.  154;  7  Leg.  Obs.  117. 

When  from  the  nature  of  the  attack,  there  is  reasonable  grotmd  to 
believe  that  there  is  a  design  to  destroy  his  life,  or  commit  any  felony 
upon  his  person,  the  killing  of  the  assailant  will  be  excusable  homicide, 
although  it  should  afterwards  appear  that  no  felony  was  intended. 

Shorter  v.  People,  2  N.  Y.  193. 

In  Shorter  v.  People,  2  N.  Y.  193,  the  court  says:    "When  a  man  is 

struck  with  the  naked  hand,  and  has  no  reason  to  apprehend  a  design  to 
do  him  any  great  bodily  harm,  he  must  not  return  the  blow  with  a  dan- 
gerous weapon." 
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A  i>er{ect  right  of  self-defense  can  only  obtain  and  avail  where  the 
party  pleading  it  acted  from  necessity  and  was  wholly  free  from  wrong 
or  blame  in  occasioning  or  producing  the  necessity  which  required  his 
action.    People  v.  Filippelli,  173  N.  Y.  509;  66  N.  E.  402. 

c.  Burden  of  proof. 

The  rule  that  in  criminal  cases  the  defendant  is  entitled  to  the  benefit 
of  a  reasonable  doubt  applies  not  only  to  the  case  as  made  by  the  prose- 
cution, but  to  any.  defense  interposed. 

People  V.  Riordan,  117  N.  Y.  71;  26  St.  Rep.  531;  22  N.  E.  455. 

Mere  proof  that  one  has  been  deprived  of  life  by  the  act  of  the  prisoner 
does  not  cast  upon  him  the  burden  of  proving  a  justification. 

Stokes  v.  People,  53  N.  Y.  164. 

People  V.  Downs,  123  N.  Y.  558;  34  St.  Rep.  262;  25  N.  E.  g88;  8  N.  Y. 

Crim.  116. 

On  a  trial  for  homicide,  the  burden  of  proof  is  on  the  state  to  show, 
not  only  the  killing,  but  that  the  circumstances  were  such  as  to  con- 
stitute the  crime  charged;  and,  where  the  defendant  contends  that  the 
killing  was  in  self-defense,  an  instruction  to  the  effect  that  the  burden  is 
upon  him  to  show  such  defense  by  a  fair  preponderance  of  evidence 
is  erroneous. 

People  V.  Riordan,  19  St.  Rep.  35 ;  3  N.  Y.  Supp.  774 ;  7  N.  Y.  Crim.  7. 

It  is  a  settled  rule  of  law  that  the  burden  of  proof  in  a  criminal  case 
never  shifts,  and  the  people  are  bound  to  make  out  a  case  against  the 
prisoner  beyond  a  reasonable  doubt. 

People  V.  Cassata,  6  App.  Div.  386;  39  N.  Y.  Supp.  641. 

Where  a  person  on  trial  for  murder  in  the  second  degree  interposes 
the  plea  of  self-defense,  it  is  error  to  charge  the  jury  "if  you  find  that 
the  defendant  admits  the  killing,  then  you  are  to  say  whether  he  has 
«stablished  to  your  satisfaction  that  he  was  justified  in  killing.*' 

People  V.  Epaski,  57  App.  Div.  91 ;  ty  N.  Y.  Supp.  1033. 

In  Patterson  v.  People,  46  Barb.  625,  it  was  held  that  it  devolved  upon 
the  defendant  to  satisfy  the  jury  beyond  a  reasonable  doubt,  that  he  did 
apprehend  and  had  reason  to  apprehend,  that  he  was  in  imminent  danger 
of  his  life,  or  of  the  infliction  of  some  great  personal  injury^ 

In  People  v.  Schr3rver,  42  N.  Y.  i,  the  above  case  was  overruled  in 
regard  to  the  proof  of  justification  necessary.     The  court  says:     ''No 
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authority  is  cited  to  uphold   this   rule,   and  it  is  clearly  against  every 
authority  that  can  be  found  in  the  books." 

In  People  v.  Schryver,  42  N.  Y.  i,  it  was  held  that  if  the  prisoner  claims 
a  justification  he  must  take  upon  himself  the  burden  of  satisfying  the  jury 
by  a  preponderance  of  evidence.  The  court  says:  "When  a  man  takes 
human  life,  upon  which  the  law  sets  a  high  value,  it  is  not  sufficient  for 
him  to  raise  a  reasonable  doubt  whether  he  was  justifiable  or  not,  but 
he  must  go  one  step  further,  and  give  satisfactory  evidence  that  he  was 
justified." 

In  People  v.  Shanley,  49  App.  Div.  56;  63  N.  Y.  Supp.  449,  the  rule  is 
stated  as  follows:  "When  the  people  have  made  a  case  which  establishes 
the  guilt  of  the  defendant  beyond  a  reasonable  doubt,  it  may  always  be 
said  that  the  defedant  is  called  upon  to  answer,  and  in  a  sense  it  may  be 
said  that  he  is  required  to  establish  his  defense.  In  this  case  he  bears  a 
burden;  but  he  is  not  required  to  satisfy  the  jury  of  anything.  If  his 
proof  fall  short  of  establishing  justification,  it  may  yet  be  sufficient  to 
establish  a  defense  by  creating  a  reasonable  doubt  of  his  guilt,  and  if  it 
go  to  this  extent  he  is  entitled  to  an  acquittal." 

ff  upon  the  whole  testimony  there  is  a  reasonable  doubt  raised  in 
the  minds  of  the  jury  as  to  whether  the  defendant  was  justified  in  taking^ 
the  life  of  the  deceased  a  verdict  of  acquittal  should  be  rendered. 

People  V.  Cantor,  71  App.  Div.  185;  75  N.  Y.  Supp.  688. 

The  prisoner  was  indicted  for  murder  in  the  second  degree.  His 
defense  was  justifiable  homicide.  The  court  charged  the  jury:  "If  you 
shall  believe  that  the  defendant  was  justified  in  his  attack;  and  I  mean 
by  that  if  you  shall  be  convinced  beyond  reasonable  doubt  that  he  was 
justified  in  it,  then  your  verdict  shall  be  not  guilty."  On  appeal  the  court 
says:  "The  court,  in  effect,  instructed  the  jury  not  only  that  the  de- 
fendant must  justify  his  attack  thereby  casting  the  burden  of  proof  upon 
him,  but  that  he  must  bear  such  burden  to  the  extent  of  establishing  such 
juustification  beyond  a  reasonable  doubt.    Manifestly  this  was  error.' 


i» 


People  V.  Hill,  65  Hun,  420;  47  St.  Rep.  777;  20  N.  Y.  Supp.  187. 

A  refusal  to  charge  "that  if  on  all  the  evidence  there  is  reasonable 
doubt  as  to  whether  at  the  time  when  the  defendant  fired  the  shots  he 
was  in  danger  of  great  bodily  harm,  and  as  to  whether  there  was  rea- 
sonable ground  to  apprehend  such  injury,  that  the  defendant  is  entitled  to 
the  benefit"  of  the  doubt"  was  held  to  be  error. 

People  V.  Riordan,  117  N.  Y.  71 ;  26  St.  Rep.  531 ;  22  N.  E.  455. 
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d.  Evidence  of  character. 

Evidence  of  the  bad  character  of  the  deceased  for  quarrelsomeness  and 
vindictiveness  is  always  competent  where  self-defense  is  alleged  and  an 
issue  with  reference  thereto  is  presented  by  the  evidence. 

People  V.  Gallagher,  75  App.  Div.  39;  78  N.  Y.  Supp.  5. 

It  is  immaterial  in  what  manner  the  attack  upon  the  deceased's  char-* 
acter  is  made,  whether  by  evidence  of  general  reputation  or  by  any  other 
species  of  evidence;  if  the  issue  is  raised  by  the  defense  at  all^  the 
people  may  meet  it  by  evidence  of  general  reputation. 

People  V.  Gallagher,  75  App.  Div.  39;  78  N.  Y.  Supp.  5. 
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PEOPLE    V.    ANGLO-AMERICAN    SAVINGS    &    LOAN 

ASS'N  OF  NEW  YORK. 

[107  App.  Div,  270;  94  N.  y.  Sup  p.  11 13.] 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  27,  1903.) 

f.  (Corporations — ^Dissolution— Receiver — Grant  of  Allowance  With- 
out Accounting. 

Laws  1902,  p.  113,  c.  60,  relating  to  the  dissolution  of  moneyed  cor- 
porations, providing  for  the  appointment  of  a  receiver  in  a  suit  against 
a  corporation  for  its  dissolution,  and  stipulating  for  a  setttlement  of 
the  receiver's  account,  does  not  prohibit  the  court  from  granting 
fees  to  a  receiver  of  a  corporation  in  process  of  dissolution,  except  on 
an  accounting. 

2.  iSame — Objections  to  Allowance. 

Where  the  receiver  of  a  corporation,  appointed  in  a  suit  for  its  dis- 

Note. — Fees  of  Receivers  of  Corporations. 

a.  Statute. — 194. 

I.  Application. — 197. 

b.  In  general. — 199. 

c.  Amount. — 199. 

d.  Upon  what  commissions  computed. — 200. 


a.  Statute, 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute,  is  en^ 
titled,  in  addition  to  his  necessary  expenses,  to  such  commissions,  not 
exceeding  five  per  centum  upon  the  sums  received  and  disbursed  by  him, 
as  the  court  by  which,  or  the  judge  by  whom,  he  is  appointed  allows. 
But  if  in  any  case  the  commissions  of  a  temporary  or  permanent  re- 
ceiver,  so  computed,  shall  not  amount  to  one  hundred  dollars,  said  court 
or  judge  may,  in  its  or  his  discretion,  allow  said  receiver  such  a  sum, 
not  exceeding  one  hundred  dollars,  for  his  commissions  as  shall  be  com- 
mensurate with  the  services  rendered  by  said  receiver. 

§  3320,  Code  of  Civil  Procedure. 
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solution,  applied  for  an  allowance  for  commissions,  showed  that  he 
was  only  prevented  from  rendering  a  final  account  by  the  pendency 
of  two  actions  against  him,  and  the  Attorney  General  made  no  re- 
quest for  an  accounting  before  the  payment  of  the  allowance,  and 
merely  objected  to  an  order  making  it,  it  was  not  error  for  the 
court  to  make  an  order  allowing  the  receiver  commissions  on  the 
money  received  and  disbursed  by  him  subject  to  inquiry  on  his  next 
accounting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  people  of  the  state  of  New  York  against  the 
Anglo-American  Savings  &  Loan  Association  of  New  York  to 
dissolve  the  association.  From  an  order  allowing  the  receiver 
commissions,  plaintiff  appeals.    AMrmed, 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
JENKS.  RICH,  and  MILLER,  JJ. 
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Such  receivers  (appointed  on  the  voluntary  dissolution  of  corporations) 
shall,  in  addition  to  their,  actual  disbursements,  be  entitled  to  such  com- 
missions as  the  court  shall  allow,  not  exceeding  the  sum  allowed  by  law 
to  executors  or  administrators. 

3  R.  S.  470,  §  76. 

On  the  settlement  of  the  accoimt  of  an  executor  or  administrator,  the 
surrogate  must  allow  to  him  for  his  services,  and  if  there  be  more  than 
one,  apportion  among  them  according  to  the  services  rendered  by  them 
respectively,  over  and  above  his  or  their  expenses: 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding  one 
thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amounting  to 
more  than  ten  thousand  dollars,  at  the  rate  of  two  and  one-half  per 
centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one  per 
centum. 

§  273a  Code  of  Civil  Procedure. 

Every  receiver  shall  be  allowed  to  receive  as  compensation  for  his 
services   as   such   receiver,  five  per   centum  for  the  first  one  hundred 
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James  C  Graham,  for  the  People. 

Myer  Nussbaum,  for  respondent. 

MILLER,  J.  The  Attorney  General  appeals  from  an  order  of 
the  Special  Term  allowing  the  receiver  of  the  defendant  corpora- 
tion commissions  to  the  amount  of  $3,775.42,  but  providing  that 
his  right  to  said  commissions  is  to  be  subject  to  inquiry  upon  his 
next  accounting  without  prejudice.  It  appears  by  the  affidavit  of 
the  receiver  that  he  is  only  prevented  from  rendering  a  final  ac- 
count by  the  pendency  of  two  actions  to  which  he  is  a  party  de- 
fendant. It  also  appears  that  the  receiver  has  received  no  fees 
on  the  moneys  received  and  disbursed  by  him  since  May  i,  1903, 
and  that  since  said  time  he  has  received  and  disbursed  $147,- 
800.25,  entitling  him  to  the  amount  of  commissions  allowed  by  the 
order  appealed  from.    The  learned  Attorney  General  asks  for  a 

Fees  op  Receivers  op  Corporations^— continued. 

thousand  dollars  received  and  paid  out,  and  two  and  one-half  per  centum 
on  all  sums  received  and  paid  out  in  excess  of  the  said  one  hundred 
thousand  dollars,  but  no  receiver  shall  be  allowed  or  shall  receive  on 
such  percentages  or  otherwise,  for  his  said  services,  for  any  one  year  a 
greater  sum  as  compensation  than  twelve  thousand  dollars  nor  for  any 
period  less  than  one  year  more  than  at  the  rate  of  twelve  thousand 
dollars,  unless  the  court  upon  proper  notice  shown  to  said  receivers  makes 
an  extra  allowance  not  to  exceed  two  and  one-half  per  centum  upon  the 
sum  received  and  paid  out,  provided  that  where  more  than  one  receiver 
shall  be  appointed,  the  compensation  herein  provided  shall  be  divided 
between  said  receivers. 

§  2,  ch.  378  of  the  Laws  of  1883,  as  amended  by  ch.  506  of  1901. 

The  court  or  judge,  appointing  a  receiver  in  an  action  by  the  attorney- 
general  to  wind  up  the  affairs  of  a  "Corporation  which  has  been  dissolved 
by  an  act  of  the  legislature,  shall  allow  to  the  receiver  two  per  cent 
upon  the  whole  amount  received  by  him  from  the  sale  of  the  property, 
described  in  an  inventory  of  all  the  property  of  such  dissolved  corpora- 
tion taken  by  him  and  filed  in  the  office  of  the  clerk  of  the  county  in 
which  such  action  is  pending,  for  his  compensation  as  such  receiver. 

S  6,  ch.  310  of  the  Laws  of  1886. 
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construction  of  chapter  60,  p.  113,  of  the  Laws  of  1902,  in  re- 
spect to  the  power  of  the  court  to  order  the  payment  of  such  fees, 
and  raises  two  questions :  First,  that  the  court  has  no  such  power 
except  upon  an  accounting ;  and,  second,  that,  assuming  the  power 
to  exist,  the  exercise  of  it  without  requiring  an  accounting  is  an 
abuse  of  discretion.  We  find  no  prohibition  in  the  act  of  1902 
upon  the  granting  of  fees  to  a  receiver  except  upon  an  account- 
ing, and  the  provisions  of  section  9  (page  116)  relative  to  the 
settlement  of  the  accounts  of  receivers  cannot  be  construed  as 
containing  such  a  prohibition. 

The  argument  in  support  of  the  second  ground  urged  for  a  re- 
versal is  based  upon  the  proposition  that  the  Attorney  General 
represents  the  stockholders  and  creditors,  and  that  an  order  made 
upon  notice  to  him  cannot  be  inquired  into  on  a  final  accounting, 
although  it  may  be  ascertained  to  have  been  improvidently  made, 
and  that,  therefore,  no  order  can  be  made  allowing  fees  until  it 
is  clearly  demonstrated  upon  an  accounting  that  the  receiver  is 

Fees  of  RECEnrERs  of  Corporations,— continued. 

The  compensation  of  such  receiver  (of  an  insolvent  life,  health  or 
casualty  insurance  corporation)  shall  be  a  charge  upon  the  funds  of  such 
corporation  and  paid  out  of  such  funds. 

§  81  of  the  Insurance  Law,  L.  1892,  ch.  690. 

I.  Application. 

2  R.  S.  470,  §  76,  and  section  2  of  chapter  378  of  the  Laws  of  1883  are 
prospective  in  their  operation  and  do  not  apply  to  receivers  who  were 
appointed  and  entered  upon  the  discharge  of  their  duties  before  the 
passage  of  said  acts. 

People  v.  McCall,  94  N.  Y.  587. 

Matter  of  Security  Life  Ins.  &  Annuity  Co.,  31  Hun,  36. 

Matter  of  Bank  of  Niagara,  6  Paige,  213. 

The  fees  of  a  temporary  receiver  appointed  on  an  application  for  the 
voluntary  dissolution  of  a  corporation  is  governed  by  section  3320  of  the 
Code. 

Matter  of  Warren  E.  Smith  Co.,  31  App.  Div.  39;  52  N.  Y.  Supp.  877. 

2  R.  S.  470,  §  769  applies  only  to  permanent  receivers. 

Id. 
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entitled  thereto.  This  argument  would  have  weight,  were  it  not 
for  the  fact  that  the  order  appealed  from  reserves  all  questions 
as  to  the  right  of  the  receiver  to  said  commissions  to  be  inquired 
into  upon  the  next  accounting,  and  for  the  further  reason  that 
no  request  for  an  accounting  before  the  pajmient  of  fees  appears 
to  have  been  made  by  the  Attorney  General.  All  that  appears 
is  that  the  Attorney  General  objected  to  the  making  of  the  order. 
Where  there  are  obstacles  in  the  way  of  a  final  accounting  it  might 
be  a  great  hardship  to  a  receiver  to  postpone  the  payment  of  fees 
earned  until  such  final  accounting,  and  we  do  not  think  it  can  be 
said  to  be  an  abuse  of  discretion  for  the  Special  Term  to  grant 
such  an  order  as  the  one  under  review,  reserving  all  rights  for 
inquiry  upon  a  final  accounting,  without  requiring  an  account 
preliminary  to  the  granting  of  such  order,  where  no  such  account- 
ing is  requestejd  by  the  Attorney  General. 

The  order  should  be  affirmed,  with  $io  costs  and  disbursements. 
All  concur. 

Fees  of  Receivers  of  Corporations,— continued. 

Section  2  of  chapter  378  of  the  Laws  of  1883  is  not  applicable  to  a  tem- 
porary receiver. 

Id. 

That  section  applies  only  to  insolvent  corporations  and  to  receivers 
appointed  in  bankruptcy  proceedings  instituted  by  third  parties. 

U.  S.  Trust  Co.  V.  N.  Y.,  West  Shore  &  B.  R.  Co.,  loi  N.  Y.  478; 
5  N.  E.  316. 

Matter  of  Warren  E.  Smith  Co.,  31  App.  Div.  39;  52  N.  Y.  Supp.  877. 

Section  2  of  chapter  378  of  the  Laws  of  1883  is  not  applicable  to  a 
receiver  appointed  upon  a  petition  for  the  voluntary  dissolution  of  a 
corporation. 

Id. 

A  receiver  appointed  pendente  lite  on  the  foreclosure  of  a  corporation 
mortgage  is  not  the  receiver  of  the  corporation  within  the  meaning  of 
such  section. 

U.  S.  Trust  Co.  V.  N.  Y.,  West  Shore  &  B.  R.  Co.,  loi  N.  Y.  478; 
5  N.  E.  316. 

The  fees  of  such  a  receiver  are  the  same  as  where  the  mortgagor  is  an 
individual  and  are  regulated  by  the  provisions  of  section  3320  of  the  Code. 

Id. 
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b.  In  general. 

The  commissions  upon  the  moneys  received  and  paid  out  are  in  lien  of 
all  personal  services. 

Matter  of  Bank  of  Niagara,  6  Paige,  213. 

A  receiver,  therefore,  is  not  entitled  to  counsel  fees  for  acting  as  attor- 
ney or  counsel  for  himself  or  his  co-receiver  in  any  matter  connected  with 
the  receivership. 

Id. 

c.  Amount 

The  manner  in  which  a  receiver  has  managed  the  trust  funds  is  to  be 
considered  in  determining  the  amount  of  his  fees  under  the  Code  or  the 
Revised  Statutes. 

Matter  of  Commonwealth  Fire  Ins.  Co.,  32  Hun,  78. 

In  cases  of  gross  abuse  the  court  would  be  justified  in  granting  no 
commissions  upon  funds  improperly  used. 

Id. 

Although  the  amount  of  a  receiver's  fees  under  section  3320  of  the  Code 
is  discretionary  within  the  limit  of  five  per  cent,  an  allowance  in  excess 
of  the  fair  and  reasonable  value  of  his  services  affects  a  substantial  right 
of  any  party  having  an  interest  in  the  fund  out  of  which  the  fees  to  be 
paid  and  such  allowance  is  reviewable  by  appeal. 

Hanover  Ins.  Co.  v.  Germania  Ins.  Co.,  46  Hun,  308;  11  St.  Rep.  481. 

The  court  has  no  power  to  grant  a  receiver  extra  compensation  in 
addition  to  the  five  per  cent  allowed  by  statute. 

Matter  of  Orient  Mutual  Ins.  Co.,  50  St.  Rep.  460;  21  N.  Y.  Supp.  237. 

'  The  fees  of  a  receiver  of  an  insurance  company,  who  completed  the 
execution  of  his  trust  in  about  eleven  months,  during  which  time  about 
$700,000  passed  through  his  hands,  were  reduced  from  $20,000  to  $10,000, 
upon  the  following  facts  being  shown.  The  receivership  left  him  con- 
siderable time  to  devote  to  his  duties  as  manager  of  an  underwriters' 
agency.  His  compensation  as  manager  of  the  insolvent  company,  in  the 
year  preceding  his  appointment  as  receiver,  was  a  salary  of  $8,000  and 
ten  per  cent  of  the  profits.  Since  the  receivership  this  percentage  amounted 
to  less  than  $1400;  so  that  his  compensation  for  winding  up  the  com- 
pany, if  measured  by  the  agreement  which  regulated  his  pay  for  carry- 
ing it  on,  would  be  less  than  $10,000.     There  was  no  evidence  that  his 
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labors,  as  receiver,  were  any  more  arduous  in  their  character  than  those 
which  he  formerly  performed  as  manager,  nor  that  they  engrossed  more 
than  two-thirds  of  his  time. 

Hanover  Ins.  Co.  v.  Germania  Ins.  Co.,  46  Hun,  308;  11  St.  Rep.  481. 

d.  Upon  what  commissions  computed. 

A  receiver  ts  not  entitled  to  full  commissions  both  upon  the  receipts 
and  disbursements,  but  only  to  half  commissions  upon  each. 

Matter  of  Bank  of  Niagara,  6  Paige,  213. 

A  temporary  receiver  appointed  under  section  2423  of  the  Code,  relating 
to  the  voluntary  dissolution  of  corporations,  is  not  limited  to  a  com- 
mission based  upon  the  cash  which  actually  comes  into  his  hands,  but  his 
fees  are  to  be  computed  upon  the  entire  fund  in  his  hands,  whatever  may 
be  the  nature  of  the  property. 

Matter  of  Warren  E.  Smith  Co.,  31  App.  Div.  39;  52  N.  Y.  Supp.  877. 

Such  a  receiver  may  be  entitled,  in  the  discretion  of  the  court,  in  an 
extreme  case,  to  a  maximum  fee  of  two  and  one>half  per  cent  of  the 
value  of  the  property  coming  into  his  hands  for  receiving  and  protecting 
the  same. 

Id. 

A  receiver  appointed  in  proceedings  to  dissolve  a  corporation  is  entitled 
to  commissions  upon  the  amount  that  he  actually  receives  and  disburses 
by  order  of  the  court  without  deduction  for  moneys  paid  out  to  persons 
claiming  an  interest  in  the  fund,  or  in  settlement  of  claims  against  him 
as  receiver,  or  in  satisfaction  of  liens  upon  the  property  of  the  corporation. 

Matter  of  Little,  47  App.  Div.  22;  62  N.  Y.  Supp.  27. 

Premium  notes  and  loans  on  policies  are  not  assets  in  the  possession 
of  the  receiver  for  the  purpose  of  estimating  his  commissions,  when  the 
procee  !<  of  such  notes  and  loans  are  neither  actually  received  nor  dis- 
bursed by  him,  but  he  simply  computes  and  pays  the  balance  due  the 
policy-holders. 

Attorney-General  v.  North  American  Life  Ins.  Co.,  89  N.  Y.  94. 

There  is  an  older  case  holding  that  the  receiver  of  an  insolvent  mutual 
insurance  company  is  entitled  to  commissions  on  the  value  of  deposit  or 
premium  notes,  coming  into  his  hands,  which  he  has  surrendered  to  the 
respective  makers  thereof,  under  the  order  of  the  court. 

Van  Buren  v.  Chenango  County  Mutual  Ins.  Co.,  12  Barb.  671. 
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The  receiver  of  a  mutual  benefit  association  is  properly  refused  com- 
missions upon  the  amount  of  the  assessments,  necessary  to  pay  accruing 
death  claims,  of  which  he  has  given  the  members  requisite  notice,  when 
he  voluntarily  resigns  before  he  has  collected  such  assessments. 

His  successor  is  entitled  to  full  commissions  upon  the  moneys  which 
he  may  collect  out  of  the  members'  liabilities  above-mentioned. 

People  V.  Mutual  Benefit    Associat  es,  39  Hun.  49. 

Full  commissions  cannot  be  allowed  to  a  second  receiver  upon  funds 
collected  and  turned  over  to  him  by  his  predecessor,  but  he  is  entitled  to 
only  half  commissions  for  paying  them  out. 

Attorney-General  v.  Continental  Life  Ins.  Co.,  32  Hun,  223. 

The  receiver  of  a  bank  cannot  be  allowed  commissions  upon  the  bills 
of  the  bank  burned  under  direction  of  the  court. 

Matter  of  Bank  of  Niagara,  6  Paige,  213. 

Where  the  receiver  makes  an  arrangement  with  the  officers  of  the  cor- 
poration, whereby  they  conduct,  as  before,  its  business,  continued  by  order 
of  the  court,  under  the  receiver's  supervision',  and  the  only  money  which 
comes  into  the  latter's  hands  is  the  proceeds  of  the  sale  at  auction  of  the 
company's  property,  he  is  entitled  to  commissions  only  upon  such  pro- 
ceeds and  not  upon  the  money  received  and  disbursed  by  the  officers  in 
carrying  on  the  business. 

Matter  of  Woven  Tape  Skirt  Co.,  85  N.  Y.  506.    » 

The  proceeds  of  the  securities  deposited  by  an  insurance  company  with 
the  superintendent  of  insurance  as  a  special  fund  to  secure  registered 
policies  and  annuity  bonds  are  properly  included  in  the  amount  upon 
which  the  receiver's  fees  are  computed. 

Attorney-Geeral  v.  North  American  Life  Ins.  Co.,  89  N.  Y.  94. 

A  receiver  is  entitled  to  commissions  upon  the  money  paid  out  by  him 
to  discharge  the  mortgage  upon  the  company's  real  estate  in  accordance 
with  the  terms  of  his  sale  thereof. 

Matter  of  Security  Life  Ins.  &  Annuity  Co.,  31  Hun,  36. 

The  receiver  of  an  insurance  corporation  is  not  entitled  to  commissions 
upon  the  sum  advanced  by  him  to  pay  taxes  upon  lands  covered  by  mort- 
gages in  the  hands  of  the  superintendent  of  insurance,  then  being  fore- 
closed, which  advances  were  repaid  from  the  proceeds  of  the  foreclosure. 

Attorney-General  v.  North  American  Life  Ins.  Co.,  89  N.  Y.  94. 
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LACS  V.  JAMES  EVERARD'S  BREWERIES. 

[107  A  pp.  Div.  250;  95  N.  Y.  Supp,  25.] 

{Supreme  Court,  Appellate  Division,  Second  Department.    July  27,  1905.) 

New  Trial— Successive  Verdicts— Conclusiveness. 

When  a  party  has  several  times  recovered  a  verdict  on  conflicting 
and  substantially  the  same  evidenai,  the  court  should  not  interfere 
with  the  last  determination  of  the  jury,  though  it  is  of  the  opinion 
that  the  verdict  is  against  the  weight  of  the  evidence. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Jacob  M.  Lacs,  an  infant,  by  Samuel  Lacs,  as  guard- 
ian ad  litem,  against  James  Everard's  Breweries.  There  was  ver- 
dict for  plaintiff,  and  from  an  order  granting  a  new  trial  he 
appeals.    Reversed. 

Argued  before  BARTLETT,  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

Note. — Review  op  Last  of  Several  Like  Verdicts. 

Unless  the  circumstances  are  extraordinary,  and  the  verdict  is  clearly 
outrageous,  a  court  is  not  justified  in  setting  aside  a  third  verdict  upon  the 
same  facts. 

McCann  v.  New  York  &  Queens  Co.  R.  Co.,  73  App.  Div.  305;  76 
N.  Y.  Supp.  684. 

But  there  is  no  rule  requiring  a  court  of  review  to  acquiesce  in  the 
determination  of  a  jury  thrice  expressed. 

Williams  v.  Delaware,  L.  &  W.  R.  Co.,  66  App.  Div.  336;  73  N.  Y. 
Supp.  38. 

In  actions  on  two  policies  of  insurance  on  the  same  vessel,  where  there 
had  been  two  trials  in  each  cause,  and  two  verdicts  for  the  plaintiff  on 
the  subject  of  seaworthiness,  the  court  refused  to  grant  a  third  trial. 

Talcot  v.  Commercial  Ins.  Co.,  2  Johns.  467. 

In  Williams  v.  Delaware,  L.  &  W.  R.  Co.,  81  App.  Div.  444;  80  N.  Y. 
Supp.  945,  the  court  says:  "It  has  become  quite  well  grounded  in  our 
procedure  that  when  a  case  involving  questions  of  fact  has  been  fairly 
passed  upon  by  at  least  three  juries  with  like  result,  the  court  will  not 
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Frederic  E.  Perham  (Hermtan  Gottlieb,  on  the  brief),  for  ap- 
pellant. 

John  B.  StancMeld,  for  respondent. 

RICH,  J.  This  case  has  been  'tried  three  times,  and  has  been 
here  twice  before.  Upon  each  trial  the  plaintiff  has  recovered  a 
verdict.  The  judgment  entered  on  the  first  trial  upon  a  verdict  for 
$10,000  in  favor  of  the  plaintiff  after  unanimous  affirmance  by 
this  court  was  set  aside  at  Special  Term,  and  a  new  trial  ordered, 
on  the  ground  that  two  witnesses  (Rink  and  Collins)  who  g^ve 
evidence  for  the  plaintiff  had  been  bribed  by  the  plaintiff's  then 
attorney,  with  the  knowledge  of  his  guardian  ad  litem,  to  testify 
falsely  upon  the  trial,  and  that  the  verdict  had  been  obtained  by 
imposition  and  fraud  upon  the  court,  by  perjured  testimony.  Upon 
the  second  trial  Rink  and  Collins  were  called  and  testified  for  the 
defendant;  confessed  that  the  evidence  given  by  them  for  the 
plaintiff  on  the  former  trial  was  false,  and  that  they  had  been 
convicted  of  the  perjury,  and  served  a  term  of  imprisonment. 

Review  of  Last  of  Several  Like  VERDiCTS,^ontinued. 

again  assert  its  power  by  setting  aside  the  verdict  as  contrary  to  the 
weight  of  the  evidence,  unless  there  is  a  probability  of  a  different  out- 
come." 

In  an  action  for  divorce  on  the  ground  of  adultery  a  verdict  was  found 
for  the  third  time  against  the  defendant.  The  court  held,  that  in  view 
of  the  repeated  verdicts  against  the  defendant  upon  the  issue  of  adultery, 
although  the  evidence  was  purely  circumstantial,  and  not  entirely  conclu- 
sive, they  would  not  again  interfere. 

Ferguson  v.  Ferguson,  Selden's  Notes,  271. 

In  Kummer  v.  Christopcr  &  T.  St.  R.  Co.,  14  Misc.  507;  70  St.  Rep. 
691 ;  35  N.  Y.  Supp.  1066,  the  court  says :  "Such  is  the  immemorial  prac- 
tice in  case  of  repeated  verdicts  for  the  same  party  upon  the  same  proofs, 
even  where  the  court  still  considers  the  verdict  as  contrary  to  the  weight 
of  evidence ;  namely,  to  yield  its  opinion  to  the  reiterated  conviction  of  the 
jury." 

In  Dorwin  v.  Westbrook,  11  App.  Div.  394;  42  N.  Y.  Supp.  1123,  the  case 
had  been  tried  three  times  with  the  same  result.     On  appeal  from  the 
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They  also  testified  to  facts  tending  to  show  negligence  on  the 
part  of  the  plaintiff'^  mother,  in  whose  charge  he  was  at  the  time 
of  the  injury.  Upon  that  trial  the  plaintiff  had  a  verdict  for  $20,- 
000,  and  on  appeal  to  this  court  the  judgment  entered  thereon 
was  unanimously  affirmed ;  Goodrich,  P.  J.,  and  Sewell,  J.,  being 
of  opinion  that  the  amount  of  the  recovery  should  be  reduced. 
61  App.  Div.  431 ;  70  N.  Y.  Supp.  672.  This  judgment  was  sub- 
sequently reversed  by  the  Court  of  Appeals  upon  an  exception 
to  the  refusal  of  the  trial  court  to  admit  certain  evidence.  170 
N.  Y.  444;  63  N.  E.  448.  Upon  the  third  trial  a  verdict  was 
rendered  in  favor  of  the  plaintiff  for  $15,000,  which  was  set  aside 
•by  the  trial  justice,  and  a  new  trial  was  ordered,  from  which  order 
this  appeal  is  taken. 

The  memorandum  opinion  of  the  learned  trial  justice  does  not 
show  the  ground  upon  which  the  order  was  made,. but  we  must 
assume  that  it  was  upon  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  which  is  in  fact  the  only  debatable  ground 
presented  by  the  record.  The  charge  under  which  the  issues 
were  submitted  to  the  jury  was  free  from  error,  and  no  errors 

Review  of  Last  of  Several  Like  Verdicts, — continued. 

judgment  entered  on  the  last  verdict  the  court  thought  the  verdict  con- 
trary to  the  weight  of  the  evidence,  but  permitted  the  verdict  to  stand. 
The  court  says:  "As  the  jury  are  the  final  arbiters  of  the  facts,  the  court 
must,  after  affording  them  reasonable  opportunities  to  compare  their  own 
opinions  of  the  facts  with  those  held  by  the  appellate  court,  finally  accept 
the  judgment  of  the  jury.' 


»» 


Where  an  action  has  been  tried  three  times,  and  two  verdicts  in  favor 
of  the  plaintiff  have  been  set  aside  by  the  appellate  court  upon  the  ground 
that  they  were  against  the  weight  of  evidence,  the  court  will  decline,  upon 
the  same  ground,  to  disturb  a  third  verdict  in  favor  of  the  plaintiff. 

Natting  v.  Kings  County  El.  R.  Co.,  21  App.  Div.  72;  47  N.  Y.  Supp. 

327. 
Nichols  v.  Tuttle,  35  St.  Rep.  581 ;  12  N.  Y.  Supp.  394. 

In  Seely  v.  Shaffer,  32  St.  Rep.  480;  10  N.  Y.  Supp.  283,  the  court  re- 
fused to  disturb  a  verdict  in  favor  of  the  plaintiff  in  an  action  for  damages 
to  his  land  by  the  diversion  of  water,  even  though  the  evidence  was  not 
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appear  to  have  been  committed  during  the  progress  of  the  trial. 
Upon  the  last  trial  the  witnesses  were  the  same  as  upon  the 
second,  with  the  exception  of  Rink,  who. on  the  first  trial  testified 
for  the  plaintiff,  on  the  second  trial  for  the  defendant,  and  died 
prior  to  the  third  trial.  His  testimony  on  the  former  trials  was 
read,  however,  and  was  before  the  jury.  No  question  is  pre- 
sented by  this  appeal  that  was  not  before  this  court  on  the  second 
appeal  and  then  carefully  considered,  except  that  the  trial  justice 
upon  the  second  trial  refused  to  set  the  verdict  aside  and  grant  a 
new  trial,  and  in  the  case  now  before  us  the  trial  justice  granted 
a  similar  motion.  The  defendant's  contention  is  now,  as  it  was 
then,  that  the  credible  evidence  establishes  negligence  on  the  part 
of  the  plaintiff's  mother,  imputable  to  him,  which  contributed  to 
the  injury,  and  that  (as  counsel  for  the  respondent  states  the 
proposition)  "plaintiff's  case  was  conceived  in  perjury,  and  that 
at  the  last  trial  as  well  as  on  the  first  the  verdict  obtained  by  plain- 
tiff was  founded  on  perjured  evidence,  and  was  contrary  to  the 
weight  of  credible  testimony."  On  the  former  appeal  this  court 
refused  to  sustain  this  contention,  holding  that  it  was  not  war- 
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as  full  as  could  be  desired,  where  there  had  been  three  trials  with  the 
same  result,  the  last  of  which  was  more  than  fifteen  years  before. 

In  Meinrenken  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  103  App.  Div.  319;  93  N.  Y. 
Supp.  1015,  a  somewhat  different  view  is  presented.  In  that  case  an  action 
was  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff *s  intestate  caused  by  the  negligence  of  the  defendant.  The  appellate 
division  reversed  two  judgments  entered  upon  verdicts  in  favor  of  the 
plaintiff,  on  the  ground  that  such  verdicts  were  against  the  weight  of  evi- 
dence. A  third  trial  resulted  in  a  verdict  for  the  plaintiff  on  substantially 
the  same  evidence.  The  trial  court  refused  to  set  aside  the  third  verdict. 
On  appeal  a  new  trial  was  granted  for  the  reason  that  the  evidence  did 
not  justify  a  finding  that  the  deceased  was  free  from  contributory  negli- 
gence. The  court  says:  "This  judgment  is  based  upon  a  verdict  which, 
in  the  opinion  of  this  court,  the  jury  had  no  right  to  render,  and  it  has 
so  declared  on  two  previous  appeals.  The  jury  having  no  right  to  render 
its  verdict,  the  judgment  entered  thereon  is  wrong,  and  to  permit  it  !'> 
stand  is  by  judicial  decree,  to  compel  one  person  to  give  property  to 
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ranted  by  the  facts  presented,  and  that  "the  case  now  before  us 
does  not  warrant  such  a  conclusion."  It  was  also  said :  "If  the 
jury  believed  the  evidence  in  support  of  the  plaintiff's  theory  of 
this  case,  there  is  nothing  improbable  in  it.  It  might  have  hap- 
pened in  the  manner  described  by  the  plaintiff's  witness,  and  it  is 
not  unreasonable  to  suppose  that  it  actually  did  happen  in  that 
way."  No  satisfactory  reasons  why  we  should  change  or  modify 
our  views  as  then  expressed  are  shown  by  the  record  on  the 

ft 

present  appeal.  The  determination  of  the  issues  involved,  and  the 
weight  to  be  given  to  the  testimony  of  the  witnesses,  were  solely 
within  the  province  of  the  jury.  The  plaintiff  has  for  a  third 
time  recovered  a  substantial  verdict  upon  conflicting  evidence.  On 
all  the  trials  the  questions  of  fact  were  sharply  contested  by  able 
counsel,  and  the  case  is  brought  within  the  general  and  well- 
settled  rule  that  when  a  party  has  several  times  recovered  a  ver- 
dict on  conflicting  and  substantially  the  same  evidence,  an  appel- 
late court  will  not  interfere  with  the  last  determination  of  the 
jury,  even  though  its  members  are  still  of  the  opinion  that  the 
verdict  is  against  the  weight  of  the  evidence. 

Review  of  Last  of  Several  Like  Verdicts,— continued. 

another.  *  *  *  It  matters,  therefore,  how  many  times  a  jury  may  ren- 
der a  verdict  upon  this  evidence,  a  judgment  based  thereon  cannot  be  per- 
mitted to  stand  if  the  court  discharges  its  duty." 

The  fact  that  two  juries  have  found  for  the  plaintiff  and  that  the  trial 
court  denied  defendant's  motion  for  a  new  trial  are  circumstances  en- 
titled to  some  weight  in  deciding  the  action  of  the  appellate  court  upon 
the  question  whether  there  is  evidence  to  sustain  the  verdict. 

Cole  v.  Fall  Brook  Coal  Co.,  87  Hun,  584;  68  St.  Rep.  636;  34  N.  Y. 
Supp.  572. 

Ludeman  v.  Third  Ave.  R.  Co.,  72  App.  Div.  26;  76  N.  Y.  Supp.  128. 

McMahon  v.  Jacob,  76  App.  Div.  346;  78  N.  Y.  Supp.  432. 

McCoy  V.  Monro,  y6  App.  Div.  435 ;  yS  N.  Y.  Supp.  849. 

After  three  successive  verdicts  for  the  plaintiff,  in  a  case  turning  only* 
on  issues  of  fact,  the  court  will  not  set  aisde  the  last  verdict  because,  in 
Its  opinion,  it  is  supported  by  incredible  testimony. 

Kummer  v.  'Christopher  &  T.  Street  R.  Co.,  14  Misc.  507;  70  St.  Rfp. 
691;  35  N.  Y.  Supp.  1066. 
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In  Kummer  v.  Christopher  &  T.  St.  R.  Co.,  14  Misc.  507; 
70  St.  Rep.  691 ;  35  N.  Y.  Supp.  1066,  the  court  refused  to  set 
aside  the  verdict,  although  it  had  set  aside  two  former  verdicts. 
Pryor,  J.,  writing  the  opinion,  said : 

"Our  conclusion  as  to  the  injustice  of  the  former  verdict  was  founded 
expressly  upon  our  persuasion  that  the  case  was  a  fabrication.  The 
question,  then,  is  exclusively  as  to  the  credibility  of  the  witnesses  for  the 
plaintiff;  and  we  are  to  decide  whether,  after  three  concurring  verdicts 
in  his  favor,  we  shall  set  aside  the  last,  because,  in  our  opinion,  supported 
by  evidence  unworthy  of  belief.  ♦  *  ♦  Three  successive  juries  avowed 
their  conviction  of  the  veracity  of  the  witnesses  for  the  plaintiff,  how- 
ever repugnant  to  probability  their  story  may  appear  to  us.  Obviously, 
unless  we  are  to  usurp  the  prerogative  of  the  jury  in  their  peculiar  func- 
tion to  determine  the  credibility  of  witnesses,  we  must  give  effect  to  the 
present  verdict.  Nelson  v.  Easton  &  Amboy  R.  Co.,  7  Misc.  656;  58  St. 
Rep.  584;  28  N.  Y.  Supp.  50.  Such  is  the  immemorial  practice  in  case 
of  repeated  verdicts  for  the  same  party  upon  the  same  proofs,  even 
where  the  court  still  considers  the  verdict  as  contrary  to  the  weight  of 
evidence,  namely,  to  yield  its  opinion  to  the  reiterated  conviction  of  the 
jury." 

In  Dorwin  v.  Westbrook,  11  App.  Div.  394;  42  N.  Y.  Supp. 
1 123,  affirmed  158  N.  Y.  742;  53  N.  E.  1124,  cited  with  approval 
in  many  cases,  the  court  had  twice  set  aside  the  verdict  in  favor 
of  the  plaintiff  as  against  the  weight  of  evidence  (71  Hun,  405 ; 
54  St.  Rep.  390;  24  N.  Y.  Supp.  955;  86  Hun,  363;  67  St.  Rep. 
149;  33  N.  Y.  Supp.  449),  but  refused  to  set  aside  the  third  ver- 
dict.   Landon,  J.,  in  the  opinion  in  that  case,  said : 

"I  think  that  the  verdict  is  against  the  weight  of  the  evidence.  The 
<Iuestion  is,  shall  we  again  set  aside  the  verdict?  *  *  *  As  the  jury 
are  the  final  arbiters  of  the  tacts,  the  court  must,  after  affording  them 
reasonable  opportunities  to  compare  their  own  opinions  of  the  facts  with 
those  held  by  the  appellate  court,  finally  accept  the  judgment  of  the  jury." 

To  the  same  effect  are  Nutting  v.  Kings  County  Elevated  R. 
Co.,  21  App.  Div.  72 ;  47  N.  Y.  Supp.  327 ;  Barrett  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  45  App.  Div.  26;  76  N.  Y.  Supp.  128;  McMahon 
V.  Jacob,  76  App.  Div.  346 ;  78  N.  Y.  Supp.  432 ;  McCoy  v.  Munro, 
76  App.  Div.  435;  78  N.  Y.  Supp.  849;  Cole  v.  Fall  Brook  Coal 
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Co.,  87  Hun,  584 ;  68  St.  Rep.  636 ;  34  N.  Y.  Supp.  572,  affirmed 
159  N.  Y.  59;  53  N.  E.  670.  In  McCann  v.  New  York  &  Queens 
County  R.  Co.,  73  App.  Div.  305 ;  76  N.  Y.  Supp.  684,  the  order 
of  the  trial  justice  setting  aside  a  verdict  was  reversed.  In  the 
opinion  Mr.  Justice  Laughlin  said : 

"It  is  plain  that  in  the  circumstances  the  trial  court  would  have  no  right 
to  nonsuit  the  plaintiff,  and  that  the  court  cannot  reverse  and  dismiss 
the  complaint.  These  issues  of  fact  must  be  ultimately  decided  by  the 
jury.  The  single  question  presented,  therefore,  is  whether  this  court 
cati  or  should  accomplish  indirectly  by  setting  aside  the  verdict  what  it 
could  not  accomplish  directly,  viz.,  prevent  a  recovery  by  the  plaintiff. 
*  ♦  *  Where  the  right  to  a  jury  trial  exists,  it  is  intended  that  the  ver- 
dict of  the  jury  shall  be  conclusive  upon  the  facts,  in  the  absence  of  legal 
error,  or  bias,  passion,  prejudice,  or  corruption.  Verdicts  are  set  aside 
as  against  the  weight  of  evidence,  and  new  trials  are  granted  on  the 
theory  that  the  jury  have  been  influenced  by  bias,  passion,  prejudice,  or 
corruption.  Juries  are  sometimes  thus  influenced;  but  a  case  would  have 
to  present  exceptional  and  extraordinary  features  to  justify  the  inference 
that  three  different  juries,  selected  at  different  times,  withotft  any  knowl- 
edge of  the  previous  history  of  the  case,  would  be  thus  influenced.  *  *  * 
A  sufficient  number  of  trials  has  now  been  granted  to  remove  any  sus- 
picion of  the  existence  of  bias  passion,  prejudice,  or  corruption,  and  it 
becomes  a  mere  matter  of  judgment  on  questions  of  fact.  The  administra- 
tion of  jurisprudence  where  trial  by  jury  is  preserved  goes  upon  the  theory 
that  the  judgment  of  twelve  laymen  upon  a  question  of  fact  is  safer  than 
that  of  a  smaller  body  of  judges,  who  are  more  removed  from  the  people. 
An  unwarranted  exercise  of  this  po.wer  to  set  aside  verdicts  as  against 
the  weight  of  the  evidence  would  sooner  or  later  bring  the  judiciary  into- 
disrepute." 

It  follows  from  these  views  that  the  order  appealed  from 
should  be  reversed,  and  the  verdict  reinstated,  with  costs  to  the 
appellant.    All  concur. 
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GALLOWAY  v.  ERIE  R.  CO. 

[107  App.  Dvv,  210;  95  N.  Y,  Supp.  17.] 
(Supreme  Court,  Appellate  Division,  Second  Department.    July  27,  1905.) 

1.  Carriers— ^Contracts   Limiting   Common-Law    Liabiuty — Construc- 

tion. 
A  contract  of  shipment,  intended  to  limit  a  common  carrier's  com- 
.    monrlaw  liability,  should  be  construed  strictly  against  the  carrier. 

2.  Same— Shipment    op    Cattle— Negugence— Delay    in    Transporta- 

tion— Construction  op  Contract. 

A  shipping  contract  provided  that  the  carrier  should  not  be  liable 
for  "any  injury  sustained  by  said  live  stock,"  occasioned  ''by  any  or 
either  of  the  following  causes,  to  wit,  overloading,  crowding,  *  *  * 
or  for  delay  caused  by  stress  of  weather  *  *  *  or  from  causes 
beyond  their  control,"  and  that,  "in  the  event  of  any  unusual  delay 
or   detention     *     *     *     caused  by  the  negligence  of  said   carrier 

Note. — ^Liabiuty  op  Carriers  for  Injuries  to  Animals  in  Transit. 

a.  In  gefteral, — 209. 

b.  When  liable. — 212. 

c.  Contract  limiting  liability. — ^214. 


a.  In  general. 

The  liability  of  a  common  carrier  of  animals  is  not  the  same  as  that  of 
the  carrier  of  inanimate  property. 

While  common  carriers  are  insurers  of  inanimate  property  against  all 
loss  and  damage,  except  such  as  is  inevitable  or  caused  by  public  enemies, 
they  are  not  insurers  of  animals  against  injuries  arising  from  their  nature 
and  propensities  and  which  could  not  be  prevented  by  foresight,  vigilance 
and  care. 

Waldron  v.  Fargo,  170  N.  Y.  130;  62  N.  E.  1077. 

Garke  v.  Rochester  &  S.  R.  R.  Co.,  14  N.  Y.  570. 

18 
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*  ♦  *  or  otherwise/'  the  shipper  agreed  to  accept,  as  compensation 
for  damages  sustained,  the  amount  expended  by  him  in  the  purchase 
of  food  and  water  for  the  said  stock  while  detained.  Held,  that  the 
carrier  was  not  exempted  from  liability  for  neglect,  resulting  in  injury 
to  the  cattle,  and,  where  defendant  railroad  unjustifiably  delayed  the 
car  containing  plaintiff's  cattle,  confining  them  without  unloading 
during  the  transportation,  whereby,  on  reaching  their  destination,  one 
.  of  them  died,  and  all  the  others  were  injured,  it  was  liable  for  the 
ensuing  damages  to  plaintiff. 

3.  Samk— Criminal  Cruelty — Confinement  of  Cattle  Without  Un- 
loading. 

Under  Pen.  Code,  §  663,  providing  that  a  railway  corporation  which 
confines  cattle  in  cars  in  the  course  of  transportation  for  a  longer 
•  period  than  24  consecutive  hours,  without  unloading  for  rest,  water, 
and  feeding,  during  10  consecutive  hours,  unless  prevented  by  storm 
or  inevitable  accident,  is  guilty  of  a  misdemeanor,  defendant's  lia- 
bility was  established  by  proof  that  the  cattle,  which  were  confined 
in  the  car  without  unloading  during  the  35  hours  of  transportation, 
were  injured  by  such  criminal  cruelty  not  embraced  within  either 
clause  of  the  contract. 

Jenks,  J.,  dissenting. 


Liability  of  Carriers  for  Injuries  to  Animals  in  Transit, — continued. 

A  railroad,  receiving  live  stock  for  shipment,  is  bound  to  properly  care 
for  the  same  itself,  or  afford  reasonable  opportunity  for  the  shipper 
to  do  so. 

Olds  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  107  App.  Div.  a6 ;  94  N.  Y.  Supp.  924. 

When  the  shipper  makes  his  own  selection  of  cars,  under  circumstances 
charging  him  with  full  knowledge  of  their  defects,  the  railroad  is  not  liable 
for  injuries  resulting  exclusively  therefrom. 

Harris  v.  Northern  Indiana  R.  Co.,  20  N.  Y.  232. 

Where  a  shipper  must  submit  to  an  injurious  detention  of  his  cattle  or 
use  a  car  having  a  visible  defect  from  which  but  slight  damage  could 
result  during  a  transit  in  a  reasonable  time,  his  election  to  use  such  car 
is  not  such  negligence  as  to  relieve  the  railroad  from  liability  for  the 
further  injuries  resulting  from  an  extraordinary  detention. 

Id. 

When  animals  are  transported  imder  a  special  agreement,  the  liability 
of  the  carrier  is  to  be  determined  thereby. 
Penn  v.  Buffalo  &  Erie  R.  Co.,  49  N.  Y.  204. 
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Appeal  from  Special  Term,  Orange  County. 

Action  by  Albert  R.  Galloway  against  the  Erie  Railroad  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

M,  N.  Kane,  for  appellaiit. 

Philip  A.  Rorty,  for  respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff,  a  shipper,  contracted  with 
the  defendant,  a  common  carrier,  for  the  transportation  of  23 
cows  and  a  calf  at  reduced  rates  from  East  Buffalo,  in  Erie 
county,  to  Monroe,  Orange  county.  The  cattle  were  placed  in 
a  car  attached  to  a  train  at  East  Buffalo  at  about  3  o'clock  in  the 
afternoon  of  November  25,  1901,  and  left  East  Buffalo  at  about 
6  o'clock.  The  train  reached  Port  Jervis,  Orange  county,  within 
38  miles  of  the  destination  of  the  cattle,  between  4  and  5  o'clock 

LiABQJTY  OF  Cabrixrs  FOR  INJURIES  TO  Animals  IN  TRANsrF,— Continued. 

If  a  shipper  enters  into  a  contract,  in  consideration  of  a  reduced  rate, 
limiting  the  railroad's  liability  to  a  specified  valuation,  he  cannot  recover 
more  than  the  sum  specified. 

Timmer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  137  N.  Y.  460;  51  St.  Rep.  269; 
33  N.  £.  642. 

In  an  actio;i  for  injuries  to  animals,  where  the  court  ruled  that  by 
reason  of  the  shipping  contract  the  railroad  was  relieved  of  its  common 
law  liability,  a  ruling  permitting  the  complaint  to  be  amended  so  as  to 
allege  a  cause  of  action  in  tort  for  conversion,  on  the  theory  that  the 
shipper  had  a  right  to  demand  the  animals,  while  in  transit,  to  care  for 
them,  and  that  the  railroad  was  liable  for  injuries  resulting  from  its 
neglect  after  refusal  to  deliver  them,  is  reversible  error. 

Olds  V.  N.  Y.  C  &  H.  R.  R.  Co.,  107  App.  Div.  26;  94  N.  Y.  Supp.  924. 

A  contract  for  the  shipment  of  animals  from  Boston  to  Buffalo,  con- 
taining a  release,  void  under  the  laws  of  Massachusetts,  which  stipulates 
that  the  carrier  shall  not  be  liable  even  for  gross  negligence  and  that 
the  horses  shall  be  forwarded  entirely  at  the  owner's  risk,  must  be  con- 
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on  the  afternoon  of  November  26th.  They  were  then  in  good 
condition,  but  at  that  station  the  car  containing  them  was  de- 
tached from  the  train  and  left  standing  in  the  Port  Jervis  yard 
until  8  o'clock,  when  it  was  attached  to  another  train  and  carried 
to  Monroe,  stopping  and  switching  at  almost  every  station,  and 
reaching  Monroe  at  about  2  o'clock  on  the  morning  of  November 
27th.  It  appears  to  be  undisputed  that  the  cattle  were  confined 
in  the  car  without  unloading  during  the  entire  35  hours,  and  it  is 
also  undisputed  that,  on  reaching  Monroe,  one  of  them  died,  and 
all  the  others  were  found  to  be  injured  from  the  continuous  and 
protracted  confinement.  The  plaintiff  sued  for  the  damages  re- 
sulting from  the  injury  to  the  cattle,  alleging  that  the  defendant, 
in  violation  of  its  contract,  "did  not  safely  and  properly  and 
promptly  carry  and  deliver"  them  in  proper  condition;  and  the 
complaint  was  dismissed  at  the  close  of  his  case  upon  the  ground 
that  by  the  terms  of  the  contract  he  had  expressly  relieved  the 
defendant  from  liability,  or  had  so  limited  the  liability  that  there 
could  be  no  recovery  upon  the  proof  given. 

LiABOJTY  OP  Carriers  for  Injuries  to  Animals  in  Transit,— continued. 

strued  under  the  laws  of  Massachusetts,  unless  it  was  the  clearly  mani- 
fested intention  of  the  parties  to  be  bound  by  the  law  of  this  state. 

Prand  v.  Livingston,  4  App.  Div.  589;  73  St  Rep.  646;  38  N.  Y. 
Supp.  490. 

In  an  action  against  an  express  company  for  injuries  to  animals  by 
delay  in  delivery,  when  the  evidence  is  conflicting  as  to  whether  there 
has  been  an  oral  contract  conditioned  for  delivery  at  a  specified  time,  or 
whether  the  animals  were  shipped  under  a  subsequent  written  contract 
specifying  no  time  for  delivery  and  exempting  defendant  from  liability 
for  delay,  the  case  should  be  submitted  to  the  jury  and  a  direction  of  a 
verdict  for  defendant  is  error. 


eraict  lor  aeienaani  is  error. 
Waldron  v.  Fargo,  170  N.  Y.  130;  62  N.  E.  1077. 


b.  When  liable.  

Where  it  appears  that  under  a  contract  for  transportation  a  horse  was 
placed  in  a  shed  designated  by  a  steamship  company's  servants  and  was 
loaded  under  the  superintendence  of  one  of  them  and  that  the  horse» 
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The  provisions  of  the  contract  which  bear  upon  the  question 
are  as  follows : 


"The  said  carrier,  or  any  connecting  carrier,  shall  not  be  liable  for  or  on 
account  of  any  injury  sustained  by  said  live  stock,  occasioned  by  any  or 
either  of  the  following  causes,  to  wit,  overloading,  crowding  one  upon 
another,  kicking  or  goring,  suffocating,  fright,  burning  of  hay  or  straw 
or  other  material  used  for  feeding  or  bedding,  or  by  fire  from  any  cause 
whatever,  or  by  heat,  cold,  or  by  change  in  weather,  or  for  delay  caused 
by  stress  of  weather,  by  obstruction  of  tracks,  by  riots,  strikes,  or  stop- 
page of  labor,  or  from  causes  beyond  their  control.  That  in  the  event 
of  any  unusual  delay  or  detention  of  said  live  stock,  caused  by  the  negli- 
gence of  the  said  carrier  or  its  employes,  or  its  -connecting  carriers  or  their 
'  employes,  or  otherwise,  the  said  shipper  agrees  to  accept  as  full  compen- 
sation for  all  loss  or  damages  sustained  thereby,  the  amount  actually 
expended  by  said  shipper  in  the  purchase  of  food*  and  water  for  the  said 
stock  while  so  detained." 

No  cause  or  excuse  was  presented  upon  the  trial  for  the  delib- 
erate severing  of  the  car  containing  the  cattle  from  the  train  at 

Liability  op  Carriers  for  Injuries  to  Animals  in  Transit,— continued. 

refusing  to  enter  the  box  used  for  loading,  was  backed  in  and  went 
through  the  door  at  the  other  end,  off  the  dock  and  was  drowned,  the 
evidence  is  sufficient  to  justify  a  finding  that  the  horse  was  in  the  posses- 
sion of  the  company  and  drowned  through  its  negligence. 

Giblin  v.  National  Steamship  Co.,  8  Misc.  22;  58  St.  Rep.  311;  28  N.  Y. 
Supp.  69. 

A  carrier  who  carefully  packs  crates  containing  fowl,  in  a  well  ven- 
tilated car,  in  such  a  manner  that  each  crate  would  receive  air,  is  not 
liable  for  their  death  from  being  overcrowded  in  the  crates. 

Nor  was  the  carrier  negligent  in  receiving  them  for  shipment  in  such 
overpacked  crates. 

Cohn  V.  Piatt,  48  Misc.  378;  95  N.  Y.  Supp.  535. 

Where  an  express  company,  receiving  a  dog  for  shipment  by  a  certain 
train,  ships  it  by  an  earlier  train  and,  no  one  being  present  to  receive 
it,  returns  it  to  the  place  of  shipment  and  the  shipper,  learning  of  its 
return,  directs  it  to  be  reshipped  on  the  next  day,  without  in  any  way 
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Port  Jervis,  or  for  the  delay  in  transportation  from  that  place  to 
Monroe ;  and  it  must  accordingly  be  assumed,  on  this  appeal,  that 
the  detention  was  caused  by  the  defendant's  negligence.  If, 
under  the  terms  of  the  contract,  the  injury  which  resulted  to  the 
cattle  is  to  be  regarded  as  included  within  the  expression  con- 
tained in  the  second  clause  of  the  contract  above  quoted,  viz.,  "all 
loss  or  damage  sustained  thereby,"  the  plaintiff  is  clearly  confined 
to  a  recovery  of  the  expense  incurred  in  the  purchase  of  food  and 
water.  In  a  general  sense  it  must  be  conceded  that  injury  to  the 
cattle  necessarily  involves  loss  or  damage  to  the  owner,  equally 
as  would  a  fall  in  market  values  during  a  period  of  detention,  or 
damage  by  reason  of  his  failure  to  deliver  the  cattle  to  a  pur- 
chaser pursuant  to  an  agreement  to  do  so.  If  the  contract  could 
be  construed  broadly  and  liberally  in  favor  of  the  carrier,  it  would 
probably  be  necessary  so  to  hold.  But  the  law  requires  that  a  con- 
tract should  be  construed  strictly  against  a  common  carrier,  where 
its  purpose  is  to  limit  the  common-law  liability,  and,  so  con- 
strued, there  is  nothing  in  this  contract  which  expressly  or  in  set 

Liability  of  Carriers  for  Injuries  to  Animals  in  Transit, — continued. 


providing  for  it,  the  company  is  not  liable  for  the  death  of  the  dog,  re* 
suiting  from  his  long  confinement. 

Harrison  v.  Wieir,  71  App.  Div.  248;  75  N.  Y.  Supp.  909. 

Proof  that  the  car  is  stopped  so  suddenly  that  a  horse  is  thrown  for- 
ward with  such  violence  against  a  joist,  placed  in  front  of  him,  that  the 
joist  and  the  two  halters  by  which  he  is  secured  are  broken  and  the  horse 
falls,  breaking  his  back,  raises  a  presumption  of  negligence. 

Newman  v.  Pennsylvania  R.  Co.,  33  App.  Div.  171 ;  53  N.  Y.  Supp.  456 ; 
27  Civ.  Pro.  377. 


c.  Contract  limiting  liability. 

A  contract  of  shipment  releasing  a  carrier  from  all  claims  for  injury 
from  whatsoever  cause  arising  does  not  exempt  it  from  liability  for  its 
negligence. 

Mynard  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  71  N.  Y.  180. 
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terms  limits  the  defendant's  liability  for  what  has  actually  oc- 
curred, viz.,  injury  to  the  live  stock  owing  to  delay  or  detention 
caused  by  the  defendant's  negligence.  The  exemption  provided 
by  the  contract  relates  solely  to  injuries  to  the  cattle  from  causes 
which  it  is  conceded  have  not  occurred,  and  the  limit  of  liability 
provided  for  relates  to  a  loss  or  damage  ostentatiously  dissociated 
from  injury  to  the  cattle  as  such. 

In  construing  the  contract  strictly  against  the  defendant,  some 
motive  and  purpose  must  be  ascribed  to  the  division  of  the  haz- 
ards into  two  classes,  differing  in  the  results,  as  well  as  in  the 
extent,  of  the  exemption.  The  motive  and  purpose  seem  obvious. 
The  first  clause  relates  to  the  risks  specifically  enumerated,  and  to 
delay  caused,  not  by  the  defendant's  negligence,  but  by  events 
beyond  the  defendant's  control.  If  such  risks  or  delay  occasion 
injury  to  the  cattle,  as  a  separate  and  distinct  thing  from  loss 
or  damage  to  the  owner  not  incidental  to  such  injury,  the  exemp- 
tion is  to  be  absolute.  The  second  clause  relates  to  loss  or  damage 
to  the  owner  as  a  separate  and  distinct  thing  from  injury  to  the 

Liability  of  Carriers  for  Injuries  to  Animals  in  Transit, — continued. 

A  live  stock  contract,  relieving  a  railroad  of  its  common-law  liability 
for  negligence,  signed  by  a  shipper,  in  ignorance  of  its  contents,  after  ship- 
ment, is  not  binding. 

Olds  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  107  App.  Div.  26 ;  94  N.  Y.  Supp.  924. 

If  a  horse  falls  from  a  car,  one  of  the  doors  of  which  cannot  be  closed 
owing  to  some  defect  and,  before  it  started,  no  examination  was  made 
to  ascertain  its  condition,  or  if  known,  to  remedy  it,  the  railroad  is  guilty 
of  gross  negligence  within  the  terms  of  a  contract  limiting  its  liability  to 
injuries  resulting  from  gross  negligence. 

Root  V.  N.  Y.  &  New  England  R.  Co.,  83  Hun,  iii;  63  St.  Rep.  841; 
31  N.  Y.  Supp.  357. 

When  the  shipper  assumes  the  risks  of  injuries  from  heat,  the  railroad 
is  exempted  from  liability  for  the  death  of  hogs  therefrom  because  of 
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cattle,  and  which  may  easily  be  occasioned  without  such  injury. 
If  this  loss  or  damage,  not  including  injury  to  the  cattle,  is  oc- 
casioned by  delay  due  to  the  defendant's  negligence,  the  limit  of 
liability  is  to  be  recompense  for  the  cost  of  sustenance  during  the 
period  of  neglect.  Neither  clause,  it  will  be  seen,  exempts  the 
defendant  in  precise  words  from  liability  for  its  neglect  resulting 
in  injury  to  the  cattle.  In  this  view  the  contract  is  reasonable 
and  intelligible.  In  any  other  view  it  is  difficult  to  see  why  the 
exemption  and  limitation  have  been  divided  into  two  elaborate 
clauses,  dependent  upon  differing  results,  if  one  is  included  in  the 
other,  when  a  single  simple  provision  would  have  sufficed,  exempt- 
ing the  defendant  from  all  liability  for  the  specified  causes  and 
delay  beyond  its  control,  and  limiting  such  liability  for  delay 
through  its  own  negligence.  The  defendant,  in  this  view,  is  to 
pay  nothing  if  it  is  not  blamable,  and  to  pay  but  little  even  for  its 
own  fault  (nothing  for  compensation,  but  only  reimbursement  of 
actual  expenditure),  with  the  reasonable  proviso  that  the  negli- 
gence has  not  been  so  gross  or  effective  as  to  damage  or  destroy 

Liability  of  Carriers  for  Injuries  to  Animals  in  Transit, — continued. 

the  negligence  of  its  employes   in  not  watering  and  cooling  them  by 
wetting. 

Cragin  v.  N.  Y.  Central  R.  Co.,  51  N.  Y.  61. 

Under  a  stipulation  releasing  a  railroad  from  liability  for  injuries  to 
sheep  caused  by  burning  of  material  used  for  feeding,  or  otherwise,  the 
company  is  liable  for  the  destruction  of  the  sheep  by  fire,  resulting  from 
its  negligence  in  omitting  to  supply  the  train  with  appliances  to  stop  it 
and  extinguish  the  fire  before  serious  damage. 

Holsapple  v.  Rome,  W.  &  O.  R.  Co.,  86  N.  Y.  275. 

Where  a  railroad  transports  cattle  under  a  contract  providing  that  it 
does  not  undertake  to  forward  them  by  any  particular  train,  or  at  any 
specified  hour,  and  that  it  will  not  be  responsible  for  their  delivery  within 
any  certain  time,  or  for  any  particular  market,  the  unnecessary  detention, 
for  three  days,  of  the  cars  upon  a  side  track,  where  the  cattle  could  neither 
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the  plaintiff's  property.  In  other  words,  as  I  construe  this  con- 
tract, if  there  is  injury  to  the  cattle  from  the  specified  causes,  or 
from  delay  for  which  the  defendant  is  not  chargeable  because  of 
any  fault  on  its  part,  the  plaintiff  is  not  to  receive  a  cent,  even 
although  all  his  cattle  are  killed ;  but,  if  there  is  a  delay  by  reason 
of  the  defendant's  negligence,  he  is  to  be  paid  back  the  money  he 
may  have  spent  in  caring  for  the  cattle  "while  so  detained,"  as 
full  compensation  for  the  loss  or  damage  which  he  may  suffer 
solely  by  the  lapse  of  time  in  delivery,  and  on  the  assumption  that 
he  finally,  although  tardily,  receives  his  property  unimpaired.  The 
view  taken  further  avoids  the  absurdity  of  so  construing  the  con- 
tract as  to  permit  the  defendant  to  sidetrack  the  cattle  anywhere 
and  to  negligently  leave  them  there  until  they  should  die  from 
confinement  and  neglect,  with  the  understanding  that  the  owner 
would  be  reimbursed  as  full  compensation  on  receiving  the  value 
of  such  food  and  water  as  he  might  manage  to  furnish  them  dur- 
ing the  throes  of  dissolution.  It  certainly  challenges  credence 
to  assert  that  a  sane  shipper  has  intentionally  contracted  that,  if  a 

Liability  op  Carriers  for  Injuries  to  Animals  in  Transit,— continued. 

be  unloaded,  nor  feed  and  watered,  is  not  an  act  of  negligence  in  the 
execution  of  the  contract,  but  an  entire  -and  intentional  abandonment  of 
its  performance,  constituting  a  breach  thereof,  rendering  the  railroad 
liable  for  injuries  to  the  cattle  in  consequence  of  such  detention. 

Keeney  v.  Grand  Trunk  R.  Co.,  47  N.  Y.  525. 

Under  an  agreement  by  which  the  shipper  assumes  all  risks  of  injuries 
from  delays  and  is  to  load  and  unload  the  cattle  and  take  charge  of  them 
on  the  trip,  the  railroad  is  not  liable  for  injuries  resulting  from  an  un- 
avoidable delay  of  three  days  caused  by  a  severe  snow  storm,  because  of 
its  failure  to  unload  them  during  such  delay,  as  such  duty  rests  on  the 
shipper,  rendering  his  neglect  to  perform  it  contributory  negligence. 

Pcnn  V.  Buffalo  &  E.  R.  Co.,  49  N.  Y.  204. 

But,  in  such  a  case,  it  is  the  duty  of  the  railroad,  upon  reasonable 
request,  to  place  the  cars  in  which  the  cattle  are  in  a  convenient  place  for 
unloading,  if  practicable,  and  for  a  failure  to  do  so  it  is  liable. 

Bills  v.  N.  Y.  Central  R.  Co.,  84  N.  Y.  5. 
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carrier  kill  his  cattle  by  neglect,  he  will  be  perfectly  satisfied  on 
receiving  back  the  trifling  sum  he  may  have  spent  in  a  fruitless 
effort  to  avert  the  fatality.  The  primary  purpose  of  the  shipper 
in  making  the  contract  was  to  procure  the  transportation  and  de- 
livery of  live  stock,  and  only  compelling  words  will  justify  a  con- 
struction which  renders  that  purpose  secondary  or  immaterial. 

Aside  from  these  considerations,  however,  the  liability  of  the 
defendant  was  clearly  established  because  the  proof  was  sufficient 
to  justify  the  conclusion  that  the  cattle  were  injured  by  criminal 
cruelty  not  embraced  within  either  of  the  clauses  referred  to. 
By  section  663  of  the  Penal  Code  it  is  provided  that  a  railway 
corporation,  which  confines  cattle,  or  causes  or  suffers  them  to  be 
confined,  in  cars  in  the  course  of  or  for  transportation,  for  a 
longer  period  than  24  consecutive  hours,  without  unloading  for 
rest,  water,  and  feeding,  during  10  consecutive  hours,  unless  pre- 
vented by  storm  or  inevitable  accident,  is  guilty  of  a  misdemeanor. 
The  allegations  of  the  complaint  are  broad  enough  to  sustain  the 
proof,  and  the  question  was  raised  upon  the  trial  and  decided 
adversely  to  the  plaintiff.  It  is  true  that  the  section  of  the  Penal 
Code  also  includes  in  its  condemnation  an  owner,  agent,  con- 
signee, or  person  in  charge  of  the  cattle ;  but  it  does  not  appear 
that  the  plaintiff  had  any  control  of  the  operation  or  movement 
of  the  defendant's  trains,  or  that  he 'had  any  power  to  enforce 
compliance  with  the  requirements  of  the  statute.  He  did  protest 
at  Port  Jervis  against  the  leaving  of  the  car  there,  and  caused  the 
telegraph  operator  at  that  station  to  send  an  unavailing  request 
to  the  company's  main  office  for  permission  to  have  the  car  pro- 
ceed with  the  train  which  had  brought  it  there.  The  statute  is 
aimed  against  cruelty  to  animals,  and  the  plaintiff's  acquiescence, 
as  a  bar  to  a  recovery,  would  seem  to  be  a  proper  question  for  the 
jury  in  any  event  rather  than  one  of  law.  But,  as  the  proof 
stands,  it  certainly  cannot  be  said,  as  matter  of  law,  that  he  was 
so  far  in  fault  as  to  justify  a  nonsuit. 

The  principle  of  construction  applicable  to  this  case  is  illus- 
trated by  many  decisions  of  the  Court  of  Appeals.  In  Perkins  v. 
New  York  Cent.  R.  Co.,  24  N.  Y.  196;  82  Am.  Dec.  281,  the  gen- 
eral rule  was  laid  down  that  a  railroad  corporation  cannot  by 
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contract  exempt  itself  from  liability  to  a  passenger  for  damages 
resulting  from  its  own  willful  misconduct  or  recklessness  which  is 
equivalent  thereto.  In  Blair  v.  Erie  R.  Co.,  66  N.  Y.  313;  23 
Am.  Rep.  55,  it  was  held  that  the  terms  of  a  contract  which  will 
exempt  a  railroad  corporation  from  liability  for  negligence  must 
be  clear  and  unmistakable.  In  Mynard  v.  Syracuse,  B.  &  N.  Y. 
R.  Co.,  71  N.  Y.  180;  2^  Am.  Rep.  28,  the  exemption  in  con- 
sideration of  transportation  at  a  reduced  rate  included  "all  claims,, 
demands,  and  liabilities,  of  every  kind  and  character  whatsoever, 
for  or  on  account  of,  or  connected  with,  any  damage  or  injury 
to  or  the  loss  of  said  stock,  or  any  portion  thereof,  from  whatso- 
ever cause  arising."  It  was  held  that  the  exemption  did  not 
include  a  loss  arising  from  the  carrier's  negligence;  that  where 
general  words  in  the  contract  of  a  common  carrier,  limiting  lia- 
bility, may  operate  without  including  the  negligence  of  the  carrier 
or  his  servants,  it  will  not  be  presumed  that  they  were  intended 
to  include  it ;  that  every  presumption  is  against  such  an  intention ;: 
and  that  the  contract  would  not  be  construed  as  exempting  from 
liability  for  negligence,  unless  the  intention  is  expressed  in  un- 
equivocal ttrms.  In  Holsapple  v.  Rome,  W.  &  O.  R.  Co.,  86 
N.  Y.  275,  the  carrier,  in  consideration  of  a  reduction  in  freight, 
was  released  from  liability  for  injuries  to  sheep  "caused  by  burn- 
ing of  hay,  straw,  or  other  material  used  for  feeding  said  animals, 
or  otherwise."  It  was  held  that  the  carrier  was  liable  for  the 
burning  of  the  sheep,  inasmuch  as  it  had  omitted  to  supply  the 
train  with  appliances  for  the  extinguishment  of  the  fire,  and  there 
were  no  express  words  in  the  contract  exempting  it  from  lia- 
bility for  its  own  negligence.  The  theory  underlying  the  decision 
is  that  the  shipper,  in  relieving  the  carrier  from  liability,  assumes 
the  exercise  on  its  part  of  every  care  and  duty  which  the  law  en- 
joins, and  which  is  not  expressly  covered  by  the  precise  language 
of  the  exemption.  In  Nicholas  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  89 
N.  Y.  370,  the  exemption  was  for  "damage  occasioned  by  delays 
from  any  cause  or  from  change  of  weather";  and  it  was  held, 
that  the  exemption  did  not  include  a  loss  occasioned  by  the  negli- 
gent delay  of  the  carrier  in  the  transportation.  In  Canfield  v. 
Baltimore  &  Ohio  R.  R.  Co.,  93  N.  Y.  532;  45  Am.  Rep.  268,  the 
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transportation  was  expressly  "at  the  owner's  risk";  but  it  was 
held  that  the  defendant  was  nevertheless  bound  to  exercise  rea- 
sonable care  and  prudence  in  the  transportation,  and  was  liable 
for  loss  resulting  from  a  failure  in  that  respect.  To  the  same 
effect  is  Kenney  v.  N.  Y.  C.  &  H.  R.  Co.,  125  N.  Y.  422;  35 
St.  Rep.  447 ;  26  N.  E.  626.  The  court  said,  at  page  425  of  125 
N.  Y.,  page  627  of  26  N.  E. : 

'The  rule  is  firmly  established  in  this  state  that  a  common  carrier  may 
contract  for  immunity  from  its  negligence,  or  that  of  its  agents;  but  that, 
to  accomplish  that  object,  the  contract  must  be  so  expressed,  and  it  must 
not  be  left  to  a  presumption  from  the  language.  Considerations  based 
upon  public  policy  and  the  nature  of  the  carrier's  undertaking  influence 
the  application  of  the  rule,  and  forbid  its  operation,  except  where  the 
carrier's  immunity  from  the  consequences  of  negligence  is  read  in  the 
agreement  ipsissimis  verbis.' 


f* 


It  follows,  from  the  logic  of  these  decisions  and  many  others 
which  might  be  cited,  that  the  court  is  not  at  liberty  to  read  into 
the  agreement  between  the  parties  in  this  case  anything  which  is 
not  clearly  and  unequivocally  expressed;  that  there  is  not  to  be 
found  so  expressed  either  exemption  from,  or  limitation  of,  lia- 
bility resulting  from  delay  by  reason  of  the  defendant's  negli- 
gence, of  such  a  character  as  to  occasion  injury  to  the  animals 
in  process  of  transportation;  and  that,  beyond  all  possible  ques- 
tion, there  is  not  to  be  found  so  expressed  any  immunity  what- 
ever from  the  consequences  of  cruel  treatment  inflicted  by  the  de- 
fendant upon  the  animals  in  its  charge,  in  violation  of  a  penal 
statute,  assuming  for  the  moment  that  such  immunity  could  law- 
fully be  conferred. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the  event.  All 
concur,  except  JENKS,  J.,  who  reads  for  affirmance. 

JENKS,  J.  I  dissent.  This  action  is  by  shipper  against  a  com- 
mon carrier  for  its  negligent  delay  and  detention  of  cattle,  so  that 
the  cattle  sickened.  The  shipment  was  under  a  written  contract, 
whereby  the  carriage  was  below  the  published  tariflf  rate.    When 
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the  plaintiff  closed,  the  court  dismissed  the  complaint  on  the 
ground  that  the  defendant  had  limited  its  liability  and  that  no 
damages  were  proven  within  the  limitation.  The  said  contract 
of  shipment  in  part  provided. 

"The  said  carrier,  or  any  connecting  carrier,  shall  not  be  liable  for  or  on 
account  of  any  injury  sustained  by  said  live  stock,  occasioned  by  any  or 
either  of  the  following  causes,  to  wit,  overloading,  crowding  one  upon 
another,  kicking  or  goring,  suffocating,  fright,  burning  of  hay  or  straw, 
or  other  material  used  for  feeding  or  bedding,  or  by  fire  from  any  cause 
whatever,  or  by  heat,  cold,  or  by  change  in  weather,  or  for  delay  caused 
by  stress  of  weather,  by  obstruction  of  tracks,  by  riots,  strikes,  or  stop- 
page of  labor,  or  from  causes  beyond  their  control.  That  in  the  event 
of  any  unusual  delay  or  detention  of  said  live  stock,  caused  by  the  negli- 
gence of  the  said  carrier  or  its  employes,  or  its  connecting  carriers  or  their 
employes,  or  otherwise,  the  said  shipper  agrees  to  accept,  as  full  com- 
pensation for  all  loss  or  damages  sustained  thereby,  the  amount  actually 
expended  by  said  shipper  in  the  purchase  of  food  and  water  for  the  said 
stock  while  so  detained." 

The  contention  of  the  learned  and  able  counsel  for  the  appel- 
lant is  that  the  wrong  complained  of  is  not  within  the  purview  of 
the  second  paragraph.  I  think  that  it  is  not  within  the  purview  of 
the  first  paragraph,  for  the  "injury"  therein  mentioned  is  not  one 
occasioned  by  delay,  but  by  delay  caused  by  stress  of  weather  and 
other  specified  mishaps.  And  the  purpose  of  the  paragraph  is  not 
to  avoid  liability  for  negligence,  but  such  liability  as  might  arise 
upon  the  principle  stated  in  Harmony  v.  Bingham,  12  N.  Y.  99, 
107 ;  62  Am.  Dec.  142,  and  Lorillard  v.  Clyde,  142  N.  Y.  456,  462 ; 
59  St.  Rep.  781 ;  37  N.  E.  489;  24  L.  R.  A.  113.  I  think  that  the 
second  paragraph  does  not  contemplate  only  loss  or  damage  aris- 
ing from  delay  in  delivery,  such  as,  e.  g.,  loss  by  a  fall  in  mar- 
ket price,  or  failure  to  deliver  to  a  consignee  at  a  stipulated  time. 
Its  terms  relieve  the  common  carrier  from  all  loss  or  damages 
sustained  by  unusual  delay  or  detention  caused  by  the  negligence 
of  said  carrier,  etc.  I  think  that  the  sickness  of  cattle  which  im- 
paired their  value  is  a  loss  or  damage  within  the  intendment  of 
the  expression  "loss  or  damages,"  while  the  plaintiff  pleads  that 
the  sickness,  injury,  and  damage  were  due  to  the  negligent  delay 
and  detention. 
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The  defendant  could  have  relieved  itself  from  all  liability  for 
negligence  by  special  contract  of  explicit  expression  in  un- 
equivocal terms.  Mynard  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  71 
N.  Y.  180 ;  27  Am.  Rep.  ?8 ;  Kenney  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
125  N.  Y.  422 ;  26  N.  E.  626 ;  35  St.  Rep.  447.  If,  instead  of  a 
contract  for  absolute  immunity,  it  chose  to  except  its  liability  for 
the  actual  expense  of  the  shipper  for  food  and  water  during  a 
detention,  the  fact  that  this  liability  does  not  afford  compensation 
in  this  case  is  not  material  in  the  construction  of  the  contract.  The 
appellant  contends  that  the  words  "or  otherwise"  must  be  re- 
turned to  the  word  "negligence,"  so  that  the  expression  should 
read  "by  the  negligence  of  the  said  carrier  or  otherwise,"  and 
thereupon  argues  that  the  sole  purpose  of  the  clause  is  not  to  pro- 
vide for  loss  by  negligence.  But  I  construe  the  expression  "or 
otherwise"  as  referring  to  negligence,  under  the  rule  that  the 
phrase  "or  otherwise,"  when  following  an  enumeration,  should 
receive  an  ejusdem  generis  interpretation.  People  ex  rel.  Huber 
V.  Feitner,  71  App.  Div.  479;  75  N.  Y.  Supp.  738,  and  authorities 
cited,  affirmed  on  opinion  below  171  N.  Y.  683 ;  64  N.  E.  1 124. 
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SELESKY  V.  VOLLMER. 

[107  App,  Div.  300;  95  ^.  y.  Supp.  130.1 
{Supreme  Court,  Appellate  Division,  Second  Department,  August  31, 1905.) 

1.  Appeal — From  Judgment  Only — ^Review. 

The  court,  on  an  appeal  from  a  judgment,  limits  its  review  to  the 
exceptions. 

2.  Bailment— Injury  to  Property  Bailed— Bubden  of  Proof. 

A  hirer  of  a  horse  has  the  burden  of  proving  that  the  death  of  the 
horse,  from  a  disease  which  developed  while  it  was  at  the  work  for 
which  it  was  hired  and  under  his  exclusive  possession,  was  not 
occasioned  by  his  negligence. 

Appeal  from  Kings  County  Court. 

Action  by  Leonhard  Selesky  against  Henry  VoUmer.  From  a 
judgment  for  plaintiff,  defendant  appeals.    AMrtned. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  RICH,  and  MILLER,  JJ. 

Note. — ^LiABiuTY  of  Bailee  for  Injuries  to  Bailed  Animal. 


a.  Scope  of  note. — ^223. 

b.  Hirers  of  animals. — ^224. 

1.  In  general. — ^224. 

2.  When  liable. — 226. 

.  3.  Unauthorized  use. — ^227. 
4.  Infants. — 228. 

c.  Agisters. — 228. 


a.  Scope  of  note. 


This  note  does  not  include  cases  involving  common  carriers  for  in- 
juries to  animals  in  transit.  That  subject  is  treated  in  a  separate  note  at 
p.  209  ante. 
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Jacob  H,  Denenholz  and  Edw.  R.  Vollmer,  for  appellant. 
H,  W.  GriMths  and  F,  H.  Kellogg,  for  respondent. 

HIRSCHBERG,  P.  J.  The  defendant  hired  a  horse  from  the 
plaintiff  for  use  in  drawing  a  tombstone  a  distance  of  some  13 
miles.  The  horse  was  in  good  condition  at  the  time  he  was  re- 
ceived by  the  defendant's  driver,  but  died  from  acute  colic,  which 
developed  during  the  day  and  while  he  was  engaged  at  the  work 
for  which  he  was  hired.  There  was  some  evidence  that  the  driver 
was  intoxicated,  and  he  was  not  called  as  a  witness.  There  was 
also  a  conflict  of  evidence  upon  the  question  whether  the  disease 
was  produced  by  fermentation  of  food  or  by  exhaustion  from 
overwork.  This  question  was  submitted  to  the  jury  under  proper 
instructions,  and  the  verdict  of  the  jury  is  a  finding  that  the  death 
of  the  animal  was  occasioned  by  misuse. 

The  appeal  is  from  the  judgment  only,  and  we  accordingly 
limit  our  review  to  the  exceptions.    The  exceptions  taken  to  the 

Liability  of  Bailee  for  Injuries  to  Bailed  Animal, — continued. 

b.  Hirers  of  animals. 

I..  In  general. 

The  hirer  of  an  animal  is  bound  to  exercise  that  degree  of  care  in  its 
use,  which  a  prudent  person  would  exercise  over  his  own,  and  is  re- 
sponsible for  injuries  resulting  from  his  neglect  to  do  so. 

Buchanan  v.  Smith,  10  Hun,  474. 

He  is  liable  only  for  negligence,  unskilfulness  or  willful  misconduct. 

Harrington  v.  Snyder,  3  Barb.  380. 

A  bailee  is  not  liable  for  injuries  from  accidents  naturally  incident  to 
the  use  of  the  bailed  animal  in  the  manner  cont-racted  for. 

■    •  » 

Millon  v.  Salisbury,  13  Johns.  211. 
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admission  or  rejection  of  evidence  do  not  justify  interference  with 
the  result;  but  the  learned  counsel  for  the  appellant  insist  that 
the  court  erred  in  charging  the  jury  that  the  burden  was  on  the 
defendant  to  show  that  the  horse,  while  in  his  possession,  re- 
ceived proper  care.  No  exception  was  taken  to  the  charge  in  this 
or  in  any  other  respect,  nor  was  the  question  raised  in  any  man- 
ner upon  the  trial.  But  the  rule  laid  down  by  the  court  appears 
to  be  in  accord  with  the  decisions  in  this  state,  to  the  effect  that 
the  burden  of  proof  rests  with  the  bailee  for  hire  to  show  that  an 
injury  which  does  not  ordinarily  occur  was  not  occasioned  by  his 
negligence,  where  the  property  is  exclusively  in  his  possession. 
Collins  V.  Bennett,  46  N.  Y.  490;  Ouderkirk  v.  Central  Nat.  Bank, 
119  N.  Y.  263;  23  N.  E.  875;  29  St.  Rep.  573;  Rutherford  v. 
Krause,  55  App.  Div.  210;  66  N.  Y.  Supp.  781;  Snell  v.  Corn- 
well,  93  App.  Div.  136;  87  N.  Y.  Supp.  I. 
The  judgment  should  be  affirmed. 


Judgment  affirmed,  with  costs.    All  concur. 

LiABiUTY  OP  Bailee  for  Injuries  to  Bailed  Animal,— continued. 

Upon  proof  that  animals  were  delivered  to  a  bailee  in  good  condition 
and  were  returned  in  an  injured  condition,  or  not  returned  at  aU,  the  law 
will  presume  his  negligence  to  have  been  the  cause. 

Rutherford  v.  Krause,  55  App.  Div.  210;  66  N.  Y.  Supp.  781. 

Lyons  v.  Thomas,  34  Misc.  175 ;  68  N.  Y.  Supp.  802. 

In  an  action  against  a  bailee  for  hire  for  injury  to  the  bailed  animal 
occurring,  while  he  was  in  exclusive  possession  thereof,  in  a  way  that 
ordinarily  does  not  happen  without  negligence,  the  burden  of  proof  is 
upon  the  bailee  to  show  how  the  injury  occurred  and  that  it  was  not 
caused  by  his  negligence. 

Collins  v.  Bennett,  46  N.  Y.  490. 

Powers  V.  Jughardt,  loi  App.  Div.  53;  91  N.  Y.  Supp.  556. 

Some  of  the  old  cases,  however,  hold  that  the  bailor  must  prove  that 
the  injury  was  caused  by  reason  of  the  negligence  of  the  hirer. 

Buchanan  ^.  Smith,  10  Hun,  474. 

Harrington  v.  Snyder,  3  Barb.  38a 

19 
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The  return  of  a  bailed  animal  and  its  acceptance  by  the  bailor  i&  not  a 
bar  to  an  action  against  the  bailee  for  damages  for  an  injury  to  such 
animal. 

Fox  V.  Pruden,  3  Daly,  187. 

The  fact  that  it  was  agreed  that  one  of  several  bailees  should  drive  a 
team  does  not  relieve  the  others  from  liability  in  the  absence  of  proof 
that  they  were  free  from  negligence  in  permitting  the  injury. 

Rutherford  v.  Krause,  55  App.  Div.  210;  66  N.  Y.  Supp.  781. 

A  person  assuming  to  act  without  authority,  though  without  fraudu- 
lent intent,  as  agent  for  the  bailee  of  an  animal  is  personally  liable  to  the 
bailor  for  injury  sustained  by  the  bailed  animal. 

Campbell  v.  MuUer,  19  Misc.  189;  43  N.  Y.  Supp.  233. 

2.  When  liable. 

A  bailee  is  not  liable  for  the  value  of  a  hired  horse,  when  it  appears 
that  he  was  not  guilty  of  any  want  of  care  contributing  to  his  sickness 
or  death,  which  was  clearly  the  result  of  natural  causes. 

American  Preservers  Co.  v.  Drescher,  4  Misc.  482;  54  St.  Rep.  266; 
24  N.  Y.  Supp.  361. 

The  hirer  is  not  answerable  for  damages,  if  the  horse,  during  the  stipu- 
lated journey,  without  any  ill  treatment,  become  lame  from  gravel  work- 
ing out  above  the  hoof. 

Millon  v.  Salisbury,  13  Johns.  211. 

In  an  action  to  recover  the  value  of  a  horse  which  died  by  reason  of 
an  injury  received  while  defendant  was  working  him  on  his  farm,  it  is 
incumbent  upon  him  to  establish  that  the  injury  did  not  result  from 
want  of  reasonable  care  on  his  part. 

Snell  V.  Gomwell,  93  App.  Div.  136;  87  N.  Y.  Supp.  i. 

The  return  of  a  sound  and  docile  horse  by  a  bailee  aftei*  four  days* 
use  on  a  baker's  delivery  wagon,  so  injured  that  he  has  to  be  i hot,  raises 
^  presumption  of  negligence  which,  unexcused  and  unexpIaineoV  entitles 
the  bailor  to  recover  the  value  of  the  horse. 

Lyons  v.  Thomas,  34  Misc.  175;  68  N.  Y.  Supp.  802. 

A  bailee,  who  returns  a  horse  in  a  depreciated  condition,  with  a  .*ore 
on  one  of  its  hind  legs,  necessitating  the  attendance  of  a  veterinary  sur- 
geon, must  give  a.  satisfactory  explanation  as  to  how  the  injury  hap- 
pened, to  exonerate  hipiself  frpm.  liability. 

Campbell. v.Muilor,  19  Misc.  189;  43  N.  Y.  Supp.  233. 

In  an  action  for  the  value  of  a  horse  returned,  after  a.  trial  for  .use  in 
a  cavalry  troop,  with  a  fractured  leg  which  rendered  it  necessary  to  kill 
him,  a  decision  that  the  bailee  did  not  use  ordinary  prudence  will  not  be 
disturbed,  when  the  evidence  is  as  follows:     The  horse  was  excited  on 
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going  under  elevated  roads  and  reared  on  meeting  bicycles,  but,  notwith- 
standing .  this,  the  bailee  rode  him  for  about  sixteen  miles  upon  fre- 
quented streets  for  the  purpose  of  conquering  him.  Upon  perceiving  that 
the  horse  was  lame  when  near  home,  the  defendant  dismounted  and  led 
him  to  the  stable.  It  appeared  that  a  horse  might  suffer  fracture  in  the 
hands  of  a  careful  rider  who  might  not  know  it  at  the  time.  It  was  also 
shown  that  a  fracture  might  be  caused  by  a  horse  rearing  and  plunging 
upon  a  hard  pavement. 

Nichols  V.  Balch,  8  Misc.  452 ;  59  St.  Rep.  573 ;  28  N.  Y.  Supp.  d&j. 

An  association,  receiving  a  cat  under  a  contract  which  provides  that 
the  bailment  shall  be  at  the  owner's  risk,  but  that  the  association  will 
exercise  all  reasonable  vigilance  in  the  care  of  .exhibits,  is  liable  for  the 
loss  of  the  cat  resulting  from  the  association's  negligence  in  failing  to 
exercise  ordinary  care  in  preventing  the  cat  from  escaping  from  its  cage. 

Moeran  v.  N.  Y.  Poultry,.  Pigeon  &  Pet  Stock  Asso.,  28  Misc.  537;  59 
N.  Y.  Supp.  584. 

3.  Unauthorised  use. 

The  hirer  is  liable,  if  the  animal  hired  is  injured  while  used  for  a 
longer  period,  or  in  a  different  manner,  or  for  a  different  purpose,  than 
•that  for  which  he  disclosed  to  the  bailor  he  intended  to  use  it 

Buchanan  v.  Smith,  10  Hun,  474. 

Harrington  v.  Snyder,  3  Barb.  380. 

The  borrower  of  a  yoke  of  oxen  to  plow  up  a  hedge  is  liable  for  in- 
juries received  by  them  in  drawing  stone  and  loading  large  stones  upon 
a  stone-boat. 

Buchanan  v.  Smith,  10  Hun,  474. 

A  bailee  is. liable,  though  not  negligent,  as  for  a  conversion,  for  the 
value  of  a  hired  horse,  which  died  on  the  return  of  a  ride  beyond  the 
destination  contracted  for. 

Disbrow  v.  Tenbroeck,  4  E.  D.  Smith  397. 

.    If  the  bailor  proves  that  the*  ammal  was  sound  when  taken  try  the  bailee^ 

that  while'  in.  his  control  it  was  put  to  unauthorized  uses  and  that  wheo 

.  returned  it  was  lame  and  the  bailee  gives  no  evidence  as  to  how  the 

injury  was  occasioned,  it  is  a  reasonable  inference  that  the  injury  oc« 

curred  while  the  animal  was  improperly  used 

Buchanan  v.  Smith,  10  Hun,  474. 


228  VOLUME  XVII. 


Liability  of  Bailee  for  Injuries  to  Bailed  Animal^— continued. 


4.  Infants. 

A  bare  neglect  to  use  ordinary  care  to  protect  the  bailed  animal  from 
injury  will  not  suffice  to  render  an  infant  liable,  but  it  must  be  shown 
that  the  injury  was  willful  and  intentional. 

Young  V.  Muhling,  48  App.  Div.  617 ;  63  7^.  Y.  Supp.  181. 

Campbell  v.  Stakes,  2  Wend.  137. 

Moore  v.  Eastman,  i  Hun,  578. 

A  plea  of  infancy,  with  an  allegation  that  the  injury  occurred  through 
the  unskilfulness,  want  of  knowledge,  discretion  and  judgment  of  the 
defendant,  is  a  complete  answer  to  an  action  for  killing  a  hired  horse  by 
violent  driving  and  cruel  treatment. 

Campbell  v.  Stakes,  2  Wend.  137. 

Moore  v.  Eastman,  i  Hun,  578. 

An  infant,  hiring  a  team  for  a  specified  journey,  is  not  liable  for  in- 
juries thereto  resulting  from  its  having  been  driven  a  long  distance 
through  the  hottest  portion  of  an  exceptionally  hot  day  in  midsummer, 
when  there  is  no  evidence  that  he  willfully  inflicted  the  injuries  or  that 
he  made  any  substantial  departure  from  the  stipulated  journey. 

Young  V.  Muhling,  48  App.  Div.  617;  63  N.  Y.  Supp.  181. 

But,  as  an  action  brought  to  recover  the  value  of  a  horse  which  died 
while  being  driven  farther  than  the  stipulated  distance,  or  on  a  different 
trip,  is  founded,  not  upon  a  breach  of  the  contract  of  hiring,  but  upon 
the  unlawful  conversion,  infancy  is  no  defense. 

Fish  V.  Ferris,  5  Duer,  49. 

c.  Agisters. 

An  agister  is  obliged  to  use  ordinary  diligence  properly  to  care  for  and 
protect  cattle  placed  in  his  charge  and  is  responsible  for  loss  occasioned 
by  his  negligence. 

Gibbs  V.  Copkendall,  39  Hun,  140. 

Morgan  v.  Crocker,  3  T.  &  C.  301. 

He  is  liable  for  damages  resulting  from  his  failure  to  furnish  a  pasture 
secure  against  the  ordinary  accidents  incident  to  cattle  and  from  his 
^lure  to  keep  the  field  properly  fenced  and  free  from  dangerous  places 
or  obstacles. 

Gibbs  V.  Ccyykendall,  39  Hun,  140. 
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But  he  IS  not  an  insurer  and,  unless  guilty  of  negligence,  is  not  re- 
sponsible for  injuries  suffered  through  other  causes  and  over  which  he 
has  no  control. 

Id. 

A  bailee  of  a  horse,  to  pasture  him  without  compensation.  Is  liable  only 
for  injuries  resulting  from  gross  negligence. 

Harter  v.  Blanchard,  64  Barb.  617. 

Where  it  appears  that  the  proprietor  of  cattle  yards  placed  bailed 
cows  in  a  yard,  liable  to  be  overflowed  by  an  adjoining  lake,  but  which 
had  never  before  been  flooded  to  a  sufficient  depth  to  endanger  cattle 
therein,  and  a  storm  of  unprecedented  violence  arose  suddenly  during  the 
night,  the  water  of  the  lake  overflowed  the  yard  and  the  cows  were 
drowned,  it  was  held  that  there  was  not  sufficient  evidence  of  negligence 
to  justify  the  submission  of  the  question  to  the  jury. 

Morgan  v.  Crocker,  62  N.  Y.  626. 

An  agister  is  not  liable  for  the  death  of  cattle  from  Texan  fever  con- 
tracted from  poisonous  dejections  of  Texan  cattle  previously  pastured 
upon  his  farm,  when  he  did  not  know  of  the  danger  of  native  cattle  con- 
tracting such  disease  under  such  circumstances  and  that  fact  was  not 
a  matter  of  such  public  notoriety  as  to  charge  him  with  knowledge  thereof. 

Gibbs  V.  Coykendall,  39  Hun,  140. 

A  bailee,  taking  a  horse  to  board  for  compensation,  who,  contrary  to 
the  instructions  of  the  bailor  not  to  use  him,  does  so  and  the  horse  is 
foundered,  must  show  that  he  took  proper  care  of  the  horse  and  that  the 
injury  was  not  the  result  of  his  negligence. 

Collins  V.  Bennett,  4^  N.  Y.  490. 

Where  a  horse,  placed  in  the  possession  of  a  bailee,  to  be  boarded,  in 
the  afternoon,  in 'good  condition,  is  found  the  next  day  to  have  sustained 
a  lacerated  wound  of  the  eye,  resulting  in  his  loss  of  sight,  a  prima  facie 
case  of  negligence  on  the  part  of  the  bailee  is  established. 

Powers  V.  Jughardt,  loi  App.  Div.  53 ;  91  N.  Y.  Supp.  556. 
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CLINTON  V,  FREAR  et  aL 

[107  App.  Dw.  571;  59  Supp.  321.] 
{Supreme  Court,  Appellate  Division,  Second  Department.  October  6,  1905.) 

I.  JUSTICl  OF  THE  PeACB—ApPEAI^— REVERSAL. 

Where  a  suit  has  been  tri'^d  by  a  jury  in  justice's  court  several 
times  without  an  agreement,  a  verdict  free  from  suspicion  of  bias  or 
prejudice  should  not  be  lightly  disturbed  by  the  county  court  because 
contrary  to  the  evidence. 

2.  Appeai^Review— Reversal  on  Facts. 

In  order  to  justify  an  appellate  court  in  reversing  a  verdict  on  the 
ground  that  it  is  against  the  weight  of  the  evidence,  it  must  appear 
that  the  fair  preponderance  of  the  proof  is  on  the  side  of  the  defeated 
party. 

3.  Justice  of  the  Peace— Appeal— Reversal  on  Facts. 

The  power  conferred  on  the  county  court  by  Code  Civ.  Proc.  §  3063, 
as  amended  by  Laws  igoo,  p.  1277,  c.  553,  allowing  the  county  court  to 
reverse  a  judgment  of  the  justice  of  the  peace  because  against  the 
weight  of  the  evidence,  should  be  exercised  only  when  the  judgment 


Note.— Reversal  of  Justice's  Judgment  Because  Against  Weight  of 

Evidence. 

• 

*  *  *  The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects  which 
do  not  affect  the  merits.  It  may  affirm  or  reverse  the  judgment  of  the 
justice,  in  whole  or  in  part,  and  as  to  any  or  all  of  the  parties,  and  for 
errors  of  law  or  of  fact,  and  where  the  judgment  is  contrary  to  or  against 
the  weight  of  the  evidence,  the  appellate  court  may,  upon  its  reversal  of 
a  judgment,  order  a  new  trial  before  the  same  justice  or  before  another 
justice  of  the  same  county  to  be  designated  in  the  order,  and  at  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs  of  the 
appeal  shall  be  in  the  discretion  of  the  appellate  court. 

§  3063,  Code  of  Civil  Procedure. 

» 

Prior  to  the  amendment  of  section  3063  of  the  Code  of  Civil  Procedure 
by  chapter  553  of  the  Laws  of  1900,  a  county  court  was  not  permitted  to 
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is  so  plainly  against  the  preponderance  of  the  proof  that  the  justice 
or  the  jury  could  not  reasonably  have  arrived  at  the  decision  made. 

4.  Same. 

Evidence  in  an  action  of  replevin  tried  in  justice's  court  before  a 
jury  examined,  and  held  not  to  so  strongly  preponderate  either  way 
as  to  justify  the  county  court  in  reversing  the  judgment. 

Appeal  from  Dutchess  County  Court. 

Action  by  Margaret  Clinton  against  William  C.  Russell  and 
Leonard  C.  Frear.  From  a  judgment  of  the  county  court,  revers- 
ing ar  judgment  in  justice's  court  in  favor  of  the  plaintiff  after  a 
trial  by  jury,  she  appeals.    Reversed, 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
RICH,  MILLER,  JJ. 

W,  Farrington,  for  appellant. 

Elijah  T.  Russell,  for  respondent. 

HIRSCHBERG,  P.  J.  The  action  is  in  replevin  to  recover  pos- 
session of  "one  inserted  tooth  circular  buzz  saw,  Disston  make." 


Reversal  of  Justice's   Judgment   Because  Against   Weight  of   Evi- 
dence,-—continued. 

reverse  a  judgment  of  a  justice  of  the  peace  because  the  judgment  was 
against  the  weight  of  evidence. 

Murtagh  v.  Dempsey,  85  App.  Div.  204;  83  N.  Y.  Supp.  296. 

Northridge'  v.   Astarita,  47  App.  Div.  486;  62   N.   Y.   Su^p.  441;   30 
Civ.  Pro.  291. 
Burnham  v.  Butler,  31  N.  Y.  481. 

Until  this  amendment  the  rule  was  that  where  there  was  evidence  upon 
both  sides,  with  only  slight  evidence  in  support  of  the  judgment,  the 
county  court  was  not  authorized  to  reverse  the  judgment,  although  such 
court  might  arrive  at  a  conclusion  upon  the  facts  of  the  case,  or  the 
weight  of  evidence  different  from  that  drawn  by  the  justice. 

•Burnham  v.  Butler,  31  N.  Y.  481. 

Gark  v.  Daniels,  29  App.  Div.  600;  ^1  N.  Y.  Supp.  177. 

Murtagh  v.  Dempsey,  85  App.  Div,  204;  83. N.  Y.  Supp,^.    :•  . 
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The  verdict  of  the  jury  was  in  the  plaintiff's  favor,  but  the  judg- 
ment entered  on  it  has  been  reversed  by  the  county  court  on  the 
sole  ground  that  the  verdict  is  against  the  weight  of  evidence. 
While  we  are  naturally  reluctant  in  interfering  with  the  exercise 
of  discretion  in  the  granting  of  a  new  trial,  we  realize  that  such 
discretion,  to  be  effective,  must  be  exercised  lawfully;  and  we 
think  that  in  this  case,  to  be  justified,  it  should  appear  to  be  based 
upon  the  clearest  and  most  solid  foundation.  The  learned  county 
judge  states  in  his  opinion  that : 

"This  action,  or  an  action  upon  the  same  facts,  has  been  tried  in  the 
justice's  court  with  a  jury  five  times,  and  only  upon  the  last  trial  was  an 
agreement  secured." 

The  statement  in  the  record  shows  that,  when  the  case  was 
"finally"  tried,  the  value  of  the  saw  was  found  by  the  jury  to  be 
the  sum  of  $30.  Where  a  controversy  involving  a  small  amount 
has  been  tried  by  jury  many  times  without  an  agreement,  it  seems 
plain  that  the  evidence  must  be  close,  as  well  as  conflicting,  and 
a  final  determination  which  is  free  from  any  claim  or  suspicion 
of  bias  or  prejudice  should  not  be  lightly  disturbed. 


RiVERSAL  OF  Justice's   Judgment   Because  Against   Weight  of   Evi- 
dence,— continued. 

It  is  said  in  Jacob  v.  Haefelien,  54  App.  Div.  570  ^  66  N.  Y.  Supp.  1007, 
that  this  amendment  was  brought  about  by  the  suggestion  of  the  court  in 
Northridge  v.  Astarita,  47  App.  Div.  486;  62  N.  Y.  Supp.  441;  50  Civ. 
Pro.  291,  that  it  would  promote  the  ends  of  justice  to  confer  upon 
appellate  tribunals  authority  to  review  the  judgments  of  justices'  and  mu- 
nicipal courts  to  the  same  extent  and  subject  to  the  same  rules  as  were 
applicable  to  the  review  of  judgments  rendered  by  the  supreme  court. 

Murtagh  v.  Dempsey,  85  App.  Div.  204;  83  N.  Y.  Supp.  2g6. 

Section  3063  of  the  Code  of  Civil  Procedure  confers  upon  the  county 
court  no  greater  power  over  judgments  rendered  by  justices  of  the  peace 
than  the  Appellate  Division  and  the  Court  of  Appeals  have  over  judg* 
ments  rendered  by  inferior  courts  or  referees. 

Murtagh  v.  Dempsey,  85  App.  Div.  204;  83  N.  Y.  Supp.  396. 
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It  is  not  sufficient,  for  the  purpose  of  a  reversal  on  the  ground 
that  the  result  is  against  the  weight  of  evidence,  that  an  appellate 
court  has  reached  a  different  conclusion  upon  the  facts  from  that 
arrived  at  by  the  jury,  where  the  evidence  is  amply  sufficient  to 
support  the  verdict.  In  order  to  justify  a  reversal  of  the  verdict, 
it  should  appear  that  the  verdict  is  against  the  weight  of  evi- 
dence in  the  sense  that  the  fair  preponderance  of  proof  is  really 
on  the  side  of  the  defeated  litigant.  It  was  early  held  by  the 
Court  of  Appeals  in  Burnham  v.  Butler,  31  N.  Y.  480,  that  the 
judgment  of  a  justice  of  the  peace  should  not  be  reversed  by 
the  county  court,  unless  it  clearly  appear  that  the  judgment  of 
the  justice  could  not  have  been  justified  by  the  evidence,  and  that, 
so  long  as  there  has  been  legal  evidence  on  both  sides  of  the 
question  adjudicated  upon,  the  county  court  should  not  reverse 
the  judgment)  even  if  it  arrive  at  a  conclusion  as  to  the  facts  dif- 
ferent from  that  adjudged  by  the  justice.  The  court  stated  the 
rule  as  follows  (page  481 )  : 

"That  where,  on  a  trial  in  a  justice's  court,  there  is  evidence  on  both 
sides,  and  even  where  there  is  only  slight  evidence  in  support  of  the 
cause  of  action,  on  which  there  is  a  recovery,  the  county  court  is  not 


Reversal  of  Justice's  Judgment   Because  Against  Weight  op  Evi- 
dence,—continued. 


Since  the  amendment  the  appellate  court  has  the  same  power  to  review 
the  facts  in  a  case  tried  in  a  justice's  or  municipal  court  as  to  review 
judgments  rendered  by  the  supreme  court. 

Blumenthal  v.  Lewy,  82  App.  Div.  535 ;  81  N.  Y.  Supp.  528. 

The  authority  conferred  by  section  3063  of  the  Code  upon  county 
courts  to  reverse  a  judgment  of  a  justice's  court  because  it  is  contrary 
to*  or  against  the  weight  of  evidence,  is  to  be  exercised  only  when  the 
judgment  is  so  plainly  against  the  weight  and  preponderance  of  proof 
that  it  can  be  seen  that  the  justice  could  not  reasonably  have  arrived  at 
the  decision  which  he  made. 

Murtagh  v.  Dempsey,  85  App.  Div.  204;  83  N.  Y.  Supp.  296. 

Brewer  v.  CaUff,  103  App.  Div.  138;  93  N.  Y.  Supp.  637. 


234  VOLUME  XVII. 


Appellate  Division.  [Oct. 


authorized  to  reverse  the  judgment,  although  such  court  may  arrive  at  a 
conclusion  upon  the  facts  of  the  case  or  the  weight  of  evidence  different 
from  that  drawn  by  the  justice.' 


»> 


The  jurisdiction  of  the  county  court  to  review  the  decision  upon 
the  facts  and  to  determine  the  weight  of  the  evidence  was  con- 
ferred by  the  amendment  of  section  3063  of  the  Code  of  Civil 
Procedure  effected  by  chapter  553  (page  1277)  of  the  Laws  of 
1900.  Prior  to  that  amendment  the  power  to  reverse  the  judg- 
ment as  against  the  weight  of  evidence,  where  the  evidence  was 
conflicting,  did  not  exist  at  all.  Halsey  v.  Hart,  85  Hun,  46 ;  66 
St.  Rep.  49 ;  32  N.  Y.  Supp.  665 ;  Ludlum  v.  Couch,  10  App.  Div. 
603 ;  42  N.  Y.  Supp.  370;  Brooklyn  v.  Brooklyn  City  &  N.  R.  Co., 
II  App.  Div.  168;  42  N.  Y.  Supp.  371 ;  Norton  v.  Arverman  Co., 
14  App.  Div.  581;  43  N.  Y.  Supp.  1099;  Clark  v.  Daniels,  29 
App.  Div.  600;  51  N.  Y.  Supp.  177.  While  the  amendment  re- 
ferred to  undoubtedly  did  confer  the  power,  it  was  held  by  the 
Appellate  Division  in  the  Third  Department,  in  Murtagh  v.  Demp- 
sey,  85  App.  Div.  204 ;  83  N.  Y.  Supp.  296,  that  the  authority  so 
conferred  should  be  exercised  only  when  the  justice's  judgment 
is  so  plainly  against  the  weight  and  preponderance  of  proof  that 


Reversal  of  Justice's  Judgment   Because  Against   Weight  of   Evi- 
dence,—continued. 

The  amendment  to  section  3063  of  the  Code  of  Civil  Procedure,  made 
by  chapter  553  of  the  Laws  of  1900,  authorized  a  county  court,  on  re- 
versing a  judgment  of  a  justice's  court  upon  the  ground  that  it  was  con- 
trary to  or  against  the  weight  of  evidence,  to  order  a  new  trial  before  the 
same  justice  or  any  other  designated  justice  of  the  county,  controlled  all 
appeals  pending  in  the  county  court  at  the  time  it  took  effect,  without 
regard  to  the  date  of  the  notice  of  appeal. 

Hartman  v.  Hoffman,  12  Ann.  Cas.  124;  76  App.  Div.  449;  78  N.  y. 
Supp.  796. 

The'coilnty  court  has  not  authority  to  order  a  new  trial  under  section 
3063,  of  the  Code,  unless  the  judgment  in  the  court  below  was  against 
the  weight  of  evidence.        ... 

Murphy  v.  Dernberg,  84  App..Diy.  lOi ;  82  N.  Y.  Supp.  585. 
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it  can  be  seen  that  the  justice  could  not  reasonably  have  arrived 
at  the  decision  which  he  made.  And  this  court,  in  the  very  re- 
cent decision  of  Von  Der  Bom  v.  Schultz,  104  App.  Div.  94; 
93  N.  Y.  Supp.  547,  held  that  where  the  eyidence  given  in  an 
action  tried  before  a  jury  is  so  evenly  balanced  that  reasonable 
men  might  differ  as  to  the  inference  to  be  drawn  therefrom,  and 
such  evidence  is  fairly  submitted  to  the  jury,  the  trial  court  should 
not,  in  the  exercise  of  its  discretion,  set  aside  the  verdict  as 
against  the  weight  of  evidence.  The  rule,  of  course,  is  to  be  ap- 
plied only  with  a  due  regard  to  the  demands  of  justice  in  each 
case,  and  on  giving  full  allowance  to  the  interest  and  partisan- 
ship of  witnesses  and  the  qvialifying  effects  of  the  ever  varying 
conditions  of  time,  place,  and  circumstance. 

In  this  case  the  evidence  was  at  least  as  strong  and  convmcin.:;; 
in  behalf  of  the  plaintiff  as  of  the  contesting  defendant.  The 
suit  was  brought  against  William  Russell,  but  the  responclent, 
Leonard  C.  Frear,  intervened  as  a  defendant,  and  the  issi.'e  wa«: 
as  to  his  alleged  ownership  of  the  saw.  The  plaintiff  purchased 
a  farm  and  implements,  including  a  circular  saw,  from  Sherman 
N.  Haight,  on  which  farm  there  was  a  saw-mill,  occupied  and 
used  at  the  time  of  the  purchase  and  for  many  previous  years 
by  Frear,  and  the  saw  was  apparently  taken  by  him  and  used 
at  other  places  until  this  action  was  brought.  The  plaintiff  proved 
by  Haight  that  he  had  purchased  the  saw  in  October,  1891,  from 
Swift  Bros.,  of  Millbrook,  Dutchess  county,  for  $50,  and  a  num- 
ber of  witnesses  testified  to  seeing  it  in  Frear's  possession  at  dif- 
ferent times  prior  to  1893.  Frear  purchased  a  saw  for  $35  from 
Swift  Bros,  in  March,  1893  >  ^^^  there  was  some  evidence  tend- 
ing to  show  that  it  was  a  solid  tooth  saw,  and  that  it  was  the 
one  which  is  concededly  still  in  his  possession  and  use.  It  was 
undisputed  that  a  solid  tooth  saw  was  worth  only  one-half  of  the 
value  of  an  inserted  tooth  saw,  and  that  Swift  Bros,  had  only 
one  inserted  tooth  saw  of  the  make  and  size  of  the  one  in  ques- 
tion, and  that  they  sold  a  saw  to  Haight  in  1891  and  another  to 
Frear  in  1893.  Haight  testified  that  Frear  told  him  in  1893 
that  he  had  bought  his  solid  tooth  saw  from  Swift  Bros,  for  $35, 
and  this  statement  Frear  did  not  specifically  deny.    Haight  further 
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testified  that  he  loaned  the  saw  in  question  to  Frear,  but  this 
Frear  denied.  There  does  not  appear  to  have  been  any  other  saw 
upon  the  farm  at  the  time  of  the  plaintiff's  purchase,  and  the  $50 
saw  which  Haight  bought  is  accordingly  unaccounted  for,  unless 
it  is  the  saw  which  is  the  subject  of  the  action.  Two  witnesses 
testified  that  Frear  showed  them  the  saw  in  1891  or  1892,  ex- 
plained how  the  teeth  could  be  taken  out,  and  stated  that  it  had 
cost  $50.  This  evidence  was  not  contradicted  or  the  conversa- 
tion denied  by  Frear.  The  strongest  evidence  in  Frear's  behalf 
was  a  bill  purporting  to  come  from  Swift  Bros.,  in  which  the 
saw  sold  to  Frear  in  1893  is  described  as  a  ''48-inch  Disston  saw ;" 
but  no  mention  is  made  of  inserted  teeth,  and  the  description  does 
not  accord  with  the  books  of  the  firm,  in  which  the  sale  is  simply 
recorded  as  that  of  "i  saw." 

It  may  be  said  that  a  verdict  either  way  would  be  sufficiently 
supported  by  the  evidence.  We  think  the  preponderance  is  with 
the  plaintiff;  but  certainly  there  is  not  such  a  strong  preponder- 
ance either  way  as  to  warrant  a  reversal  as  against  the  weight  of 
evidence  under  the  rule  announced  and  followed  in  the  authorities 
herein  cited. 

The  judgment  of  the  county  court  should  be  reversed,  with 
costs,  and  the  judgment  of  the  justice's  court  affirmed.  All 
concur. 
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MATTER  OF  DARLING. 

1 108  App.  Div,  48;  95  iV.  Y.  Supp.  492.] 

(Supreme  Court,  Appellate  Division,  Second  Department.  October  20,  1905.) 

ExBCUTiON  —  Supplementary  Proceedings  —  Receivers  —  Appointment- 
Validity. 

An  order  appointing  a  receiver  in  supplementary  proceedings,  which 
recites  that,  "it  appearing  that  *  *  *  judgment  debtor  is  a  resident 
of  *  *  *  Massachusetts,  notice  for  the  application  of  this  order  is 
dispensed  with,"  does  not  show  that  the  judge  was  satisfied  that  the 
judgment  debtor  could  not  with  reasonable  diligence  have  been  served 
in  New  York,  and  is  insufHcient,  within  Code  Civ.  Proc.  §  2464,  re- 
quiring two  days'  notice  of  the  application  for  a  receiver  to  the  judg- 
ment debtor,  unless  the  judge  is  satisfied  that  he  cannot  be  found  in 
the  state. 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  the  Bank  of  Port  Jefferson  against  Mary  A.  Darling. 

Note. — Notice  of  Appucation  for  Receiver  in  Supplementary  Proceed- 
ings. 

*  *  *  At  least  two  days'  notice  of  the  application  for  the  order  ap- 
pointing a  receiver,  must  be  given  personally  to  the  judgment  debto'', 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  diligence,  be 
found  within  the  state;  in  which  case,  the  order  must  recite  that  fact, 
and  may  dispense  with  notice,  or  may  direct  notice  to  be  given  in  any 
manner  which  the  judge  thinks  proper.  But  where  the  order  to  at- 
tend and  be  examined,  or  the  warrant,  has  been  served  upon  the  judg- 
ment debtor,  a  receiver  may  be  appointed  upon  the  return  day  thereof,  or 
at  the  close  of  examination,  without  further  notice  to  him. 

§  2464,  Code  of  Civil  Procedure. 

The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the  judgment 
debtor,  or  otherwise,  whether  an  action,  specified  in  article  first  of  title 
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From  an  order  appointing  a  receiver  in  proceedings  supplemen- 
tary to  execution,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD. 
JENKS,  RICH,  and  MILLER,  JJ. 

Thomas  J.  Ritch,  Jr.,  for  appellant. 

Ralph  /.  Hawkins,  for  respondent. 

MILLER,  J.  Section  2464  of  the  Code  of  Civil  Procedure, 
relative  to  the  appointment  of  a  receiver  of  the  property  of  a  judg- 
ment debtor  in  proceedings  supplementary  to  execution,  provides : 


"At  least  two  days'  notice  of  the  application  for  the  order  appointing 
a  receiver,  must  be  given  personally  to  the  judgment  debtor,  unless  the 
judge  is  satisfied  that  he  cannot,  with  reasonable  diligence,  be  found  within 
the  state ;  in  which  case,  the  order  must  recite  that  flct,  and  may  dispense 
with  notice,  or  may  direct  notice  to  be  given  in  any  manner  which  the 
judge  thinks  proper.' 


» 


It  is  insisted  upon  this  appeal  that  there  was  no  proof  upon 
which  the  judge  could  be  satisfied  that  the  judgment  debtor  could 

Notice    of    Application    for    Receiver    in    Supplementary    Proceed- 
ings,—continued. 

fourth  of  chapter  fifteenth  of  this  act,  or  a  special  proceeding  instituted 
as  prescribed  in  article  first  of  this  title,  is  pending  against  the  judg- 
ment debtor.  If  either  is  pending,  and  a  receiver  has  not  been  appointed 
therein,  notice  of  the  application  for  the  appointment  of  a  receiver,  and 
of  all  subsequent  proceedings  respecting  the  receivership,  must  be  given, 
in  such  manner  as  the  judge  directs,  to  the  judgment  creditor  prose- 
cuting it. 

§  2465,  Code  of  Civil  Procedure. 

An  order  appointing  a  receiver  in  supplementary  proceedings,  without 
personal .  service  of  notice  on  the  judgment  debtor,  is  yoid^  unless  notice 
has  been  dispensed  with. 

Sayles  v.  Best,  49  St.  Rep.  460;  20  N.  Y.  Supp.  95i- 
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not  with  reasonable  diligence  be  found  within  the  state,  and  that 
the  order  contains  no  recital  of  that  fact.  The  recital  in  the  order 
is  as  follows : 


"And  it  also  appearing  that  said  judgment  debtor  is  a  resident  of  the 
state  of  Massachusetts,  and  that  she  is  at  this  time  within  the  said  state 
of  Massachusetts,  notice  for  the  application  of  this  order  is  dispensed 
with  pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure." 

It  is  unnecessary  to  consider  whether  the  proof  was  sufficient 
to  establish  the  fact  required,  because  it  is  clear  that  the  recital  in 
this  order  is  not  a  substantial  compliance  with  the  requirements  of 
the  statute.  It  does  not  necessarily  follow,  from  the  mere  fact 
that  the  judgment  debtor  resided  in  the  state  of  Massachusetts 
and  was  then  within  said  state,  that  she  could  not  with  reasonable 
diligence  be  served  within  the  state  of  New  York.  Kennedy  v. 
Lamb,  182  N.  Y.  228;  74  N.  E.  834.  It  may  have  been  possible 
to  find  her  within  the  state  of  New  York  within  24  hours  after 
the  making  of  the  order,  and  there  is  no  statement  contained  in 
this  order  to  indicate  that  the  judge  granting  it  was  satisfied  that 
the  judgment  debtor  could  not  with  reasonable  diligence  be  found 
within  the  state  of  New  York. 

For  this  refison  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  costs.    All  concur. 

NoncB    OF    Application    for    Receiver    in    Supplementary    Proceei>- 

INGS, — continued. 

The  judgment  debtor  can  waive  his  right  to  the  notice  required  by  the 
statute. 

Moore  v.  Empire,  17  App.  Div.  218;  45  N.  Y.  Supp.  539. 

The  personal  service,,  upon  a  judgment  debtor  of  a  notice  of  an  applica- 
tion for  the  appointment  of  a  receiver  of  his  property,  required  by  section 
2464  of  the  Code  of  Civil  Procedure,  is  not  satisfied  by  the  service  of  such 
notice  upon  the  attorneys  for  the  judgment  debtor  in  the  action  in  which 
the  judgment  was  recovered  against  him. 

•Catholic  University  v.  Conrad,  27  Misc.  326;  57  N.  Y.  Supp.  820. 

A  defendant  who  has  appeared  before  a  referee  and  been  examined,-  in 
pursuance  of  an  order  made  in  proceedings  supplementary  to  execution  is 
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entitled  to  a  written  notice  of  an  application  for  the  appointment  of  a 
receiver;  a  verbal  notice  that  such  an  application  will  be  made,  given  at 
the  close  of  the  examination,  is  not  sufficient 

Ashley  v.  Turner,  22  Hun,  226. 

An  appearance  before  a  judge,  on  an  application  for  the  appointment 
of  a  receiver  of  a  judgment  debtor,  by  his  attorney,  pursuant  to  oral 
notice,  is  a  waiver  of  any  right  to  written  notice  of  such  application. 

PI 
Moore  v.  Empire,  17  App.  Div.  218;  45  N.  Y.  Supp.  539. 

Upon  the  examination,  in  proceedings  supplementary  to  execution,  of 
a  third  party  alleged  to  have  property  of  the  judgment  debtor,  an  order 
appointing  a  receiver  cannot  be  made  without  notice  to  the  judgment 
debtor,  tmless  he  cannot,  after  due  diligence,  be  found  in  the  state. 

^Morgan  v.  Von  Kohnstamm,  9  Daly,  355. 

If  the  examination  of  the  judgment  debtor  is  had  before  a  referee  and 
not  before  a  judge  of  the  court,  at  least  two  days'  notice  of  the  applica- 
tion must  be  given  in  the  manner  provided  by  section  2464. 

Strohn  v.  Epstein,  6  Civ.  Pro.  36. 

Wfiere  the  examination  was  had  before  a  referee,  and  upon  its  con^* 
elusion  the  report  and  evidence  were  filed,  and  on  the  following  day  a 
receiver  was  appointed  without  notice,  it  was  held  to  be  irregular  and  was 
set  aside. 

Strong  V.  Epstein,  14  Abb.  N.  C.  322. 

A  simple  statement  in  the  order  appointing  a  receiver  that  notice  to  the 
judgment  debtor  could  not  with  due  diligence  be  given  is  not  sufficient  to 
show  a  compliance  with  the  statute. 

Grace  v.  Curtiss,  3  Misc.  558;  52  St.  Rep.  514;  23  N.  Y.  Supp.  321. 

The  order  should  recite  the  fact  that  the  debtor  cannot  be  found 
within  the  state,  or  there  must  be  some  equivalent  recital. 

Grace  v.  Curtiss,  3  Misc.  558;  52  St  Rep.  514;  23  N.  Y.  Supp.  321. 

Dc  Vivier  v.  Smith,  6  Civ.  Pro.  Rep.  394. 
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In  Henry  v.  Furbish,  30  Misc.  822;  62  N.  Y.  Supp.  247,  the  following 
affidavit  was  held  insufficient  upon  which  to  base  an  order  dispensing 
with  notice  to  the  judgment  debtor :  "I  have  made  a  search  for  the  judg- 
ment debtor  herein  and  cannot  find  him.  I  have  been  informed  by 
Nqrton  Giase,  the  receiver  of  the  property  of  the  judgment  debtor,  that 
the  said  judgment  debtor  is  now  without  the  state  of  New  York,  and  is 
somewhere  in  the  south,  and  is  not  now  within  this  state." 

Where  the  order  appointing  a  receiver  contains  an  unjustifiable  recital 
that  the  judgment  debtor  cannot  be  found  within  the  state,  and  no  appeal 
is  taken  from  the  order,  the  defect  cannot  be  reviewed  in  a  collateral 
proceeding. 

Gomprecht  v.  Scott,  27  Misc.  192;  $7  N.  Y.  Supp.  799. 

An  omission  to  give  notice  of  application  for  a  receiver  in  supple- 
mentary proceedings  to  creditors  who  have  similar  proceedings  pending 
at  the  time  is  a  fatal  defect. 

Sheffield  Farm  Co.  v.  Burr,  11  Misc.  6j8;  65  St  Rep.  881;  32  N.  Y. 
Supp.  1149. 
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BROWN  V.  GAUSS  et  al. 


[      Misc.       ;  95  A'.   1'.  Supp.  5j8.] 

{Supreme  Court,  Appellate  Term,    October  27,  1905.) 

Dismissal  and  Nonsuit — Want  of  Prosecution. 

Inadvertence  and  the  fact  that  one  of  plaintiff's  attorneys  did  not 
Jcnow  that  a  cause  was  not  on  the  calendar  were  not  a  sufficient 
excuse  for  a  failure  for  upwards  of  two  years  to  bring  a  cause  to 
trial,  to  require  the  court  then  to  permit  its  further  prosecution,  even 
on  terms,  and  such  a  cause  was  properly  dismissed. 

0 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  John  E.  Brown  against  Frederick  Gauss  and  others. 
From  orders  granting  defendants'  motion  for  dismissal  and  deny- 

Note. — Dismissal  for  Neglect  to  Prosecute. 

This  note  is  an  extension  of  one  on  the  same  subject  published  in  i  Ann. 
Cas.  326-329  and  covers  the  intermediate  cases. 

Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  action 
against  the  defendant,  or  one  or  more  defendants  against  whom  a  sep- 
arate judgment  may  be  taken,  the  court  may  in  its  discretion,  upon  the 
application  of  the  defendant  or  defendants,  or  any  of  them,  against  whom 
he  so  neglects  to  proceed,  dismiss  the  complaint  as  against  the  moving 
party  or  parties  and  render  judgment  accordingly. 

§  822,  Code  of  Civil  Procedure. 

Whenever  an  issue  of  fact  in  any  action  pending  in  any  court  has  been 
joined,  and  the  plaintiff  therein  shall  fail  to  bring  the  same  to  trial  ac- 
cording to  the  course  and  practice  of  the  court,  the  defendant,  at  any 
time  after  younger  issues  shall  have  been  tried  in  their  regular  order, 
may  move  at  special  term  for  the  dismissal  of  the  complaint,  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff  to 
bring  the  action  to  trial  has  not  been  unreasonable,  the  court  may  permit 
the  plaintiff,  on  such  terms  as  may  be  just,  to  bring  the  said  action  to 
trial  at  a  future  term.    *    *    * 

Rule  36,  General  Rules  of  Practice. 
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ing  plaintiff's  motion  to  compel  acceptance  of  notice  of  trial,  plain- 
tiff appeals.    Affirmed. 

Argued  before   Scott,   P.  J.,   and   BISCHOFF  and   FITZ- 
GERALD, JJ. 


Terry  Smith,  for  appellant. 

Carlton  B,  Pierce,  for  respondents. 

BISCHOFF,  J.  For  upwards  of  two  years  after  joinder  of 
issue  the  plaintiff  omitted  all  steps  toward  bringing  the  cause  to 
trial,  and  upon  this  appeal  from  an  order  dismissing  the  action, 
as  well  as  from  an  order  denying  his  motion  to  compel  the  ac- 
ceptance of  notice  of  trial,  it  is  contended  that  the  court's  discre- 

DiSMissAL  FOR  Neglect  TO  PROSECUTE, — coiitinued. 

Where  the  defendant  fairly  establishes  a  prima  facie  case  of  neglect 
on  the  part  of  the  plaintiff  to  proceed  with  the  action  and  the  plaintiff 
offers  no  explanation  of  the  delay,  the  court  should  dismiss  the  com- 
plaint 

Zafarano  v.  Baird,  80  App.  Div.  144;  80  N.  Y.  Supp.  510. 

Fisher  Malting  Co.  v.  Brown,  92  App.  Div.  251;  87  N.  Y.  Supp.  37. 

On  such  a  case,  a  denial  of  the  motion  to  dismiss  upon  condition  that 
plaintiff  file  a  note  of  issue  and  serve  a  notice  of  trial  for  the  ensuing 
term,  and  for  his  failure  to  do  so  that  the  motion  be  granted  with  costs, 
will  be  reversed  on  appeal. 

Zafarano  v.  Baird,  80  App.  Div.  144;  80  N.  Y.  Supp.  510. 

The  authority  given  to  the  court  to  dismiss  an  action  because  of  the 
plaintiff's  failure  to  prosecute  is  discretionary. 

Graham  v.  Ackley,  21  App.  Div.  416;  47  N.  Y.  Supp.  562. 

The  fact  that  an  action  has  been  at  issue  and  untried  for  almost  six 
years,  and  that  younger  issues  have  been  tiied,  is  prima  facie  evidence 
of  an  unreasonable  neglect  to  prosecute. 

Seymour  v.  Lake  Shore  &  M.  S.  R.  Co.,  12  App.  Div.  300;  42  N.  Y. 
Supp.  92. 
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tion  should  have  been  exercised  favorably  to  the  plaintiff,  so  far 
as  to  permit  the  further  prosecution  of  the  action  upon  terms.  If 
the  rule  applied  in  McMann  v.  Brown,  92  App.  Div.  249;  87 
N.  Y.  Supp.  38,  is  to  have  effect,  the  papers  before  us  require  its 
application.  No  better  excuse  for  the  neglect  to  proceed  is  fur- 
nished here  than  was  present  there,  since  the  assertion  of  "inad- 
vertence" is  not  given  any  added  value  through  the  averment  of 
one  of  plaintiff's  attorneys  that  he  did  not  know  of  the  fact  that 
the  case  was  not  on  the  calendar.  At  best  this  simply  suggests 
that  there  was  more  than  one  inadvertent  mind,  but  nothing  is 
alleged  to  excuse  the  omission  in  either  instance.  The  rule  which 
calls  for  some  reasonable  excuse  to  avoid  a  dismissal  for  neglect 
to  proceed  is  a  saluatary  one,  and  there  was  no  error  in  its  ap- 
plication by  the  court. 

Orders  severally  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 

Dismissal  for  Neglect  to  Prosecute,— continued. 

The  defendant  moving  to  dismiss  may  rest  upon  such  proof  and  the 
plaintiff  has  the  burden  of  making  it  appear  to  the  court  that  such  neglect 
was  not  unreasonable. 

Seymour  v.  Lake  Shore  &  M.  S.  R.  Co.,  12  App.  Div.  joo;  42  N.  Y. 
Supp.  92. 

A  passive  attitude  for  a  year  and  a  half,  during  which  time  plaintiffs 
.had  shown  no  diligence  in  attempting  to  serve  the  summons  upon  neces- 
sary defendants  whom  it  was  possible  to  serve,  justifies  a  dismissal  of 
the  complaint. 

Henriques  v.  Sterling,  26  App.  Div.  30;  49  N.  Y.  Supp.  1071. 

Upon  a  motion  made  September  18,  1903,  to  dismiss  a  complaint  for  a 
failure  to  prosecute  the  action,  it  appeared  that  issue  was  joined  therein 
August  21,  1900;  that  a  note  of  issue  was  filed  on  the  22d  day  of  August, 
1902,  but  that  no  notice  of  trial  was  served  until  October,  1903,  after 
motion  to  dismiss  the  complaint  had  been  made.  No  excuse  was  given 
for  the  delay  except  the  bare  statement  that  through  "inadvertance"  the 
notice  of  trial  was  not  sooner  served.  It  was  held,  that  the  excuse  offered 
did  not  furnish  any  basis  whatever  for  the  exercise  of  judicial  discretion 
and  that  the  motion  to  dismiss  should  be  granted. 

McMann  v.  Brown,  92  App.  Div.  249;  87  N.  Y.  Supp.  38. 
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Where  a  motion  was  made  in  1898,  to  dismiss,  for  want  of  prosecution, 
the  complaint  in  an  action  which  was  at  issue  in  March,  1894,  ^^^  ^^^ 
plaintiff,  upon  an  affidavit  stating  that  he  had  forgotten  the  pendency  of 
the  action  and  that  he  was  desirous  of  going  to  trial,  and  that,  if  the 
motion  were  denied,  he  would  immediately  place  the  cause  on  the  calendar 
for  trial,  obtains  an  order  denying  the  motion  on  condition  that  he  serve 
notice  of  trial  and  place  the  cause  on  the  calendar  for  the  next  term 
and  pay  the  costs  of  the  motion,  it  is  incumbent  upon  him  to  promptly 
enter  the  order  and  comply  with  the  conditions  imposed 

Silverman  v.  Baruth,  42  App.  Div.  21 ;  58  N.  Y.  Supp.  663. 

Where  a  case  had  been  at  issue  for  nearly  thirteen  years  without  the 
plaintiff  bringing  it  on  for  trial,  and  the  reason  given  for  delay  was  that 
the  parties  became  reconciled,  and  neither  wished  to  prosecute  the  action, 
the  complaint  was  properly  dismissed. 

• 

Rosenheim  v.  Rosenfield,  83  App.  Div.  640;  82  N.  Y.  Supp.  70. 

A  vague  statement  that  the  plaintiffs  attorney's  ill-health  for  several 
years  was  the  cause  of  the  delay,  neither  the  character  of  the  illness  nor 
its  extent  being  stated,  and  it  not  appearing  that  the  attorney  was  pre- 
vented from  practicing  his  profession  or  attending  to  business  generally, 
does  not  justify  a  denial  of  a  motion  to  dismiss  because  of  a  failure  to 
prosecute. 

Seymour  v.  Lake  Shore  &  M.  S.  R.  Co.,  12  App.  Div.  300;  42  N.  Y. 
Supp.  92. 

Where  the  plaintiffs  in  an  action  neglect  to  serve  an  amended  complaint 
for  over  a  year  after  the  entry  of  an  order  permitting  them  to  do  so,  and 
use  the  pendency  of  the  action  to  defeat  an  independent  action  against 
them  on  a  counterclaim  set  up  in  the  defendant's  answer,  it  is  error  for 
the  court  to  deny  the  defendant's  motion  to  dismiss  the  complaint  for  want 
of  prosecution. 

Jacot  V.  Marks,  46  App.  Div.  531 ;  61  N.  Y.  Supp.  1040. 

The  fact  that  the  defendant  has  interposed  a  counterclaim  affords  no 
reason  for  denying  a  motion  for  dismissal  of  the  complaint  for  want  of 
prosecution. 

Jacot  V.  Marks,  46  App.  Div.  531 ;  61  N.  Y.  Supp.  1040. 

On  a  motion  to  dismiss  an  action  for  neglect  to  prosecute,  an  attorney 
testified  that  plaintiff  came  to  him,  stating  that  he  was  surprised  to  learn 
that  his  action  had  not  been  placed  on  the  calendar  by  his  attorney,  and 
that  witness  procured  the  plaintiff's  papers  from  his  attorney,  explaining 
the  circumstances  to  the  defendant's  attorney,  who  granted  an  adjourn- 
ment of  the  motion  for  a  week  on  condition  that  witness  place  the  action 
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on  the  calendar  and  serve  notice  of  trial,  and  that  he  did  this  and  had 
himself  substituted  as  plaintififs  attorney.  It  was  held  that  such  agree- 
ment was  a  waiver  of  the  delay. 

Stowe  V.  White,  84  N.  Y.  Supp.  156. 

A  motion  was  made  in  the  fall  of  1899,  for  leave  to  file  a  supplemental 
complaint  in  an  action  commenced  in  1895.  The  defendant  offered  no 
opposition  to  the  motion  upon  the  ground  of  laches.  On  December  29, 
I2S99,  a  motion  was  made  to  dismiss  the  complaint  for  unreasonable  neg- 
lect to  prosecute.  It  was  held  that  it  would  be  presumed  on  such  motion 
that  the  plaintiff  had  been  guilty  of  no  laches  up  to  the  time  the  supple- 
mental complaint  was  filed. 

Munson  v.  Munson,  51  App.  Div.  429;  64  N.  Y.  Supp.  662. 

Adhere,  in  an  action  in  ejectment,  it  appears  that  although  the  plaintiff 
has  been  in  default,  and  younger  issues  have  been  tried  in  their  order  on 
the  calendar,  the  defendant  has  not  exercised  his  right  to  notice  the  case 
for  trial,  and  other  parties  to  similar  actions  brought  by  the  plaintiff  are 
awaiting  the  result  of  a  pending  action  of  the  same  character,  the  court 
may  properly  deny  upon  conditions  a  motion  to  dismiss  the  complaint  for 
a  failure  to  prosecute  the  action. 

Graham  v.  Acklcy,  21  App.  Div.  416;  47  N.  Y.  Supp.  562. 

The  discretion  exercised  by  the  special  term  on  a  motion  to  dismiss  a 
complaint  for  want  of  prosecution  is  reviewable  by  the  appellate  division. 

Jacot  V.  Marks,  46  App.  Div.  531 ;  61  N.  Y.  Supp.  1040. 
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FORRESTER  v.  O'ROURKE  ENGINEERING  CONST.  CO. 

[48  Misc,  390;  57  N,  Y.  Supp.  600.] 
(Supreme  Court,  Appellate  Term,    November  10,  1905.) 

1.  Explosives — Injuries  from  Blasting — Negligence. 

A  contractor,  who  is  lawfully  engaged  in  blasting  operations  in  a 
pablic  street,  is  liable  to  the  tenant  of  a  near-by  house  for  damages  by 
falling  stones,  caused  by  an  actual  physical  trespass,  without  any  proof 
of  negligence,  but  is  not  liable  for  consequential  damages,  such  as  the 
breaking  of  glassware  and  ornaments,  which  are  shaken  down  from 
shelves  and  walls,  and  not  knocked  down  by  anything  projected  into 
the  house,  and  the  loss  of  room  rent  through  the  removal  of  lodgers 
on  account  of  the  blasting,  in  the  absense  of  negligence. 

2.  Landlord  and  Tenant — ^Duties  of  Tenant— Repairs. 

A  tenant  is,  in  the  absence  of  an  agreement  on  the  part  of  the  land- 
lord to  make  such  repairs,  under  a  prima  facie  obligation  to  repair  a 
broken  skylight. 

Note.— Trespass  by  Blasting. 

a.  In  general. — ^247. 

b.  Injury  to  persons. — 248, 

c.  Injury  to  property. — 249. 

1.  From  contact  of  missiles. — 249. 

2.  By  concussion. — 249. 

d.  Liability  of  owner  or  contractor. — ^250. 

e.  Remedies. — ^252. 

This  note  brings  down  to  date  the  subject  treated  in  3  Ann.  Cas.  328. 


a.  In  general. 

The  right  of  property  does  not  justify  the  owner  of  land  in  committing 
a  trespass  on  persons  or  on  his  neighbors'  lands  by  blasting. 

The  liability  for  damages  resulting  therefrom  rests  uiK)n  the  principle, 
founded  in  public  policy,  that  the  safety  of  persons  and  property  generally 
is  superior  in  right  to  a  particular  use  of  a  single  piece  of  property  by 
its  owner. 

Sullivan  v.  Dunham,  161  N.  Y.  290;  55  N.  £.  923. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Elev- 
enth District. 

Action  by  Katherine  Forrester  against  the  O'Rouiice  Engineer- 
ing Construction  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  FITZ- 
GERALD,  JJ. 

Nicoll,  A  noble  &  Lindsay,  for  appellant 
Milliken  &  Nicholson,  for  respondent. 

SCOTT,  P.  J.  The  plaintiff  was,  on  August  i8,  1904,  the 
lessee  and  occupant  of  a  house,  No.  118  East  Forty-Fifth  street, 
which  she  conducted  as  a  boarding  and  lodging  house.  The  de- 
fendant was  engaged  in  excavating  in  Park  Avenue  near  the 
plaintiff's  house.  On  the  date  mentioned  the  defendant  dis- 
charged a  blast,  which  caused  stones  to  fall  upon  and  through 

Tkespass  by  Blasting, — continued. 

b.  Injury  to  persons. 

Where  a  person,  while  lawfully  using  a  public  street,  is  struck  by  a 
missile  hurled  by  a  blast  set  off,  though  for  a  lawful  purpose  and  without 
negligence,  by  an  adjoining  owner  upon  his  land,  the  latter  is  liable  as  a 
trespasser  for  the  injury. 

Sullivan  v.  Dunham,  161  N.  Y.  290;  55  N.  E.  923. 

And  the  same  principle  applies  where  such  an  accident  occurs  during  the 
construction  of  a  public  improvement  in  the  street. 

.  Turner  v.  Degnon-McLean  Contracting  Co.,  99  App.  Div.  135;  90  N.  Y. 
Supp.  948. 

A  court,  in  reviewing  the  evidence  upon  which  is  based  a  verdict  for 
damages  for  personal  injuries  from  a  blast  put  off  in  a  street,  is  bound  to 
exercise  its  intelligence  and  in  doing  so  must  recognize  the  existence  of 
certain  facts  as  controlled  by  physical  laws. 

Quigley  v.  Naughton,  100  App.  Div.  476;  91  N.  Y.  Supp.  491. 

■ 

In  the  case  last  cited  it  was  held  that  the  evidence  as  to  the  happening 
of  the  injury  to  plaintiff,  who  was  found  with  a  fractured  skull  by  a  pile 
of  rocks  in  a  vacant  lot,  was  so  improbable  as  to  require  the  reversal  of  a 
judgment  in  his  favor.     The  testimony  of  plaintiff,  which  had  only  a 
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the  skylight  of  the  house  occupied  by  plaintiff.  The  stones  and 
pieces  of  the  broken  skylight  fell  into  the  hall  below.  At  the 
same  time,  and  apparently  as  a  consequence  of  the  blast,  certain 
glass  and  china,  in  the  dining  room  and  belonging  to  plaintiff, 
was  broken,  ornaments  were  shaken  off  the  mantel  piece  and 
broken,  and  pictures  were  shaken  off  the  walls.  It  does  not 
appear  that  any  stones,  rock,  or  debris  of  any  kind  penetrated 
into  the  room  in  which  these  articles  were.  On  the  contrary,  the 
only  inference  to  be  drawn  from  the  testimony  is  that  their  injury 
resulted  from  the  concussipn  of  the  shock  and  the  resulting 
shaking  of  the  house.  It  was  conceded  upon  the  record  that  the 
defendants  were  lawfully  doing  the  work  upon  which  they  were 
engaged,  and  there  was  no  evidence  that  they  were  negligent  in 
the  manner  in  which  they  carried  on  their  work  generally,  or 
set  off  the  particular  blast  which  did  the  damage  complained  of. 
The  rules  of  law  affecting  the  liability  of  one  conducting  blast- 
ing operations  upon  his  own  land,  whereby  damage  results  to 


Trespass  by  Blasting, — continued. 

slight  corroboration  by  one  other  witness,  was  as  follows:  He  testified 
that,  while  driving  a  cart,  he  was  struck  on  the  head  by  a  rock  and 
stunned;  that  he  lost  control  of  the  horse  by  reason  of  which  one  wheel 
went  into  an  excavation  and  he  was  thrown  out;  that  he  still  held  the 
lines  and  grabbed  hold  of  the  shaft  and  the  horse  drew  him  out;  and 
that  the  last  he  remembered  he  was  riding  on  the  shaft  between  it  and  the 
crossbar,  having  hold  of  the  seat. 

c.  Injury  to  property. 

I.  From  contact  of  missiles, 

•  I 

In  cases  of  injury  from  direct  contact  with  flying  missiles,  it  is  not 
essential  to  establish  negligence  or  want  of  skill  to  make  out  a  cause 
of  actiota. 

Sullivan  v.  Dunham,  i6r  N.  Y.  290;  55  N.  E.  923. 

2.  By  concussion. 

When  the  injury  is  not  direct,  but  consequential,  such  as  is  caused  by 
concttssson,  the  crucial  question  is  whedier  or  not  there  was  negligence  in 
the  prosecution  of  the  work. 
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his  neighbor,  are  well  settled.  If  the  damages  are  direct,  result- 
ing from  an  actual  physical  trespass  upon  the  adjoining  land, 
the  person  blasting  is  liable,  without  any  proof  of  negligence. 
Hay  V.  Cohoes  Co.,  2  N.  Y.  159;  51  Am.  Dec.  279;  Tremain  v. 
Cohoes  Co.,  2  N.  Y.  163;  51  Am.  Dec.  284;  Sullivan  v.  Dun- 
ham, 161  N.  Y.  290;  55  N.  E.  923;  47  L.  R.  A.  715;  76  Am.  St. 
Rep.  274.  On  the  other  hand,  where  the  injury  is  not  direct,  but 
circumstantial,  such  as  is  caused  by  concussion,  which  by  shaking 
the  earth  injures  property,  there  is  no  liability,  in  the  absence  of 
negligence.  Benner  v.  Atlantic  Dredging  Co.,  134  N.  Y.  156; 
31  N.  E.  328;  45  St.  Rep.  774;  17  L.  R.  A.  220;  30  Am.  St.  Rep. 
649;  Booth  V.  R.,  W.  &  O.  T.  R.  Co.,  140  N.  Y.  267;  35  N.  E. 
592;  55  St.  Rep.  656;  24  L.  R.  A.  105;  37  Am.  St.  Rep.  552; 
Sullivan  v.  Dunham,  161  N.  Y.  290;  55  N.  E.  923;  47  L.  R.  A. 
715;  76  Am.  St.  Rep.  274.  Applying  these  rules,  it  would  seem 
that  the  defendant  was  liable  to  the  plaintiff  for  the  damage  to 
the  skylight  and  for  the  reasonable  expense  of  the  removal  of 
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Holland  House  Co.  v.  Baird,  169  N.  Y.  136;  62  N.  E,  149. 

Luria  v.  Cusick,  47  Misc.  126;  93  N.  Y.  Supp.  507. 

To  make  the  vibration  of  the  earth,  or  of  the  atmosphere,  accompany- 
ing blasting,  a  source  of  liability,  it  must  appear  that  the  explosion  was 
unnecessarily  violent  and  carelessly  prepared  for,  having  regard  to  the 
place  and  the  surroundings. 

Holland  House  Co.  v.  baird,  169  N.  Y.  136;  62  N.  E.  149. 

When  the  damage  results  from  the  presence,  unknown  and  not  discover- 
able by  the  exercise  of  reasonable  care,  of  a  seam  of  soft  rock  whereby 
the  force  of  the  explosion  is  diverted,  the  blaster  is  not  guilty  of  negligence. 

Necker  v.  Frank,  43  Misc.  159;  88  N.  Y.  Supp.  250. 

d.  Liability  of  owner  or  contractor. 

The  owner  is  not  liable,  when  the  blasting  is  done  by  an  independent 
contractor. 

Hill  v.  Schneider,  4  Ann.  Cas.  70;  13  App.  Div.  299;  4i  N.  Y.  Supp.  i. 

Berg  V.  Parsons,  5  Ann.  Cas.  331 ;  IS^  N.  Y.  109;  50  N.  E.  957* 

In  the  dissenting  opinion,  in  the  case  last  cited,  it  was  held  that,  as  the 
work  necessitated  the  blasting  out  of  a  ledge  of  rock  next  to  the  wall  of 
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the  debris  resulting  from  the  trespass.  She  did  not  own  the 
house,  but  was  merely  its  lessee.  It  did  not  appear  that  by  her 
lease  the  lessor  had  agreed  to  repair  the  skylight,  and  prima 
facie,  therefore,  the  obligation  to  do  so  rested  upon  the  plaintiff. 
But  no  evidence  was  given  as  to  the  money  value  of  the  dam- 
age done  to  it. 

The  plaintiff  served  a  bill  of  particulars  as  to  her  claim,  and  was 
permitted  to  give  evidence  supporting  to  a  greater  or  less  extent 
the  damage  asserted  therein.  Her  claim  of  damage,  as  stated  in 
her  bill  of  particulars,  included:  (a)  Cut  glass  knocked  from 
sideboard  and  broken,  (b)  Ornaments  knocked  from  mantel 
and  broken,  (c)  Pictures  knocked  from  the  wall.  As  to  these 
three  items  there  is  no  evidence  that  they  were  knocked  from  the 
sideboard,  mantel,  or  wall  by  anything  that  was  projected  into 
the  room.  Apparently  they  were  shaken  down,  (d)  Loss  of 
room  rent,  because  certain  lodgers  had  given  up  their  rooms 
because  of  the  annoyance  caused  by  the  blasting,     (e)  Amount 


Trespass  by  Blasting, — continued. 

the  adjoining  house,  it  was  the  defendant's  duty  to  carefully  select  a  con- 
tractor who  was  both  competent  and  careful  and  that  he  was  responsible 
for  the  injury  because  of  his  failure  to  perform  that  duty. 

Id. 

A  foreman  or  assistant  personally  participating  in  the  negligent  use  of 
the  explosives  causing  the  injury  by  concussion  is  liable  as  a  joint  tort 
feasor. 

Page  V.  Dempsey,  99  App.  Div.  152;  90  N.  Y.  Supp.  1019. 

A  contractor  engaged  in  constructing  the  New  York  subway  is  liable 
for  injury  to  a  pedestrian  from  being  hit  by  a  stone  ejected  by  a  blast 

Turner  v.  Degnon-McLean  Contracting  Co.,  99  App.  Div.  135 ;  90  N.  Y. 
Supp.  94S. 

Such  contractor  is  not  the  agent  of  the  city,  nor  does  he  stand  in  the 
same  position  it  would  were  it  doing  the  work. 

Id. 

Although  the  last  proposition  rendered  unnecessary  the  determination 
of  the  cit/s  liability  in  such  a  case,  the  court  made  the  following  re- 
marks upon  that  point.    "It  is  unnecessary  for  us  to  go  to  the  extent  of 
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paid  during  nine  months  for  putting  in  glass  broken  by  blasting, 
but  there  was  no  evidence  how  the  glass  was  broken.  It  will 
readily  be  seen  that  every  one  of  these  items  of  damage  con- 
stituted what  is  known  as  consequential,  rather  than  direct^  dam- 
age, and  consequently,  under  the  authorities,  could  be  recovered 
only  upon  showing  that  the  defendant  was  negligent.  There 
were  one  or  two  other  small  items  on  the  bill  of  particulars  which 
may  or  may  not  have  been  directly  caused,  but  no  evidence  was 
given  to  support  them. 

After  a  careful  review  of  the  evidence,  in  conjunction  with  the 
bill  of  particulars  and  in  the  light  of  the  well-settled  rules  of  law 
regulating  the  liabilities  of  defendants  engaged  in  blasting  opera- 
tions, I  can  find  no  support  for  the  judgment,  which  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


Trespass  by  Blasting,— continued. 


holding  that  the  city,  were  it  conducting  the  work  itself,  would  be  guilty 
of  trespass  if  it  permitted  stones  to  be  cast  upon  a  public  street  which 
the  public  was  using,  or  that  for  the  injury  inflicted'  upon  a  passerby  at  a 
place  removed  from  the  line  of  work  it  would  be  liable.  Much,  however, 
might  be  said  in  favor  of  the  view  that  the  city  as  contractor,  with  re- 
spect to  injuries  so  inflicted,  would  be  liable.  It  must  be  remembered 
that  the  control  of  the  streets  is  in  the  municipality,  in  trust  for  use  of 
the  public  Among  the  other  rights  and  privileges  which  the  city  has  in 
and  to  the  streets  is  the  right  to  use  and  permit  their  use  for  public  pur- 
poses and  for  public  improvements.  In  the  prosecution  of  such  public 
work  it  would  not  be  liable  for  consequential  damages  to  property  result- 
ing from  the  proper  and  lawful  performance  of  such  work;  but  this  is 
quite  different  from  saying  that  there  has  been  conferred  upon  the 
municipality  the  right  to  injure,  a  passerby  on  the  street  who  is  lawfully 
using  it." 
Id. 

e.  Remedies, 

The  usual  remedy  for  trespass  by- blasting  is  an  action  for  4lht  damages 
to  the  person  or  property  injured. 
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Sullivan  v.  Dunham,  161  N.  Y.  290;  55  N.  E.  923. 

Holland  House  Co.  v.  Baird,  169  N.  Y.  136;  62  N.  E.  149. 

In  an  action  for  damages  from  concussion,  the  burden  of  proof  rests  on 
plaintiff  of  showing  that  the  injury  was  the  result  of  negligence. 

Luria  v.  Cusick,  47  Misc.  126;  93  N.  Y.  Supp.  507. 

Necker  v.  Frank,  43  Misc.  159;  88  N.  Y.  Supp.  250. 

Evidence  as  to  the  manner  in  which  the  blasting  operations  were  con- 
ducted some  weeks  after  the  injury  is  inadmissible. 

Luria  v.  Cusick,  47  Misc.  126;  93  N.  Y.  Supp.  507. 

An  adjoining  owner  can  recover,  upon  an  agreement  by  a  trespasser  to 
satisfy  any  judgment  obtained  against  the  former  by  a  contractor  em- 
ployed to  repair  the  damage  from  the  blasting,  the  amount  of  such  judg- 
ment. 

St.  Nicholas  Skating  &  Ice  Co.  v.  Cody,  26  Misc.  764;  56  N.  Y.  Supp. 
1063. 

Such  agreement  bars  the  defense  to  the  original  claim  that  the  tres- 
'  passer  was  not  negligent  in  blasting  in  the  way  he  did. 

Id 

A  neighbor  can  enjoin  blasting  which  is  shaking  the  walls  of  his 
building,  when  the  work  can  be  done  in  a  less  injurious,  though  more  ex- 
pensive manner. 

Hill  V.  Schneider,  4  Ann«  Cas.  70;  13  App.  Div.  299;  43  N.  Y.  Supp.  i. 

In  such  a  case,  where  the  occupant  of  the  building  is  engaged  in  busi- 
ness, his  remedy  at  law,  by  an  action  for  damages,  is  inadequate. 

Id. 
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[io8  App.  Div.  318;  59  N.  K.  Supp.  760.] 
{Supreme  Court,  Appellate  Division,  First  Department.    Nov,  10,  1905) 

1,  Evidence — ^Judicial  Notice — Occupations. 

The  courts  will  take  judicial  notice  of  the  general  duties  and  char- 
acter of  those  occupations  which  are  classed  as  professions. 

2.  Exemptions — Professional  Instruments — Undertakers'  Tools. 

A  desk,  safe,  and  candelabra,  belonging  to  an  undertaker  and  used 
by  him  in  his  business,  are  not  professional  instruments,  within  Code 
Civ.  Proc.  §  1391,  exempting  "professional  instruments,  furniture, 
and  library"  from  execution ;  such  provision  not  applying  to  the  office 
furniture  and  tools  of  an  ordinary  business  man. 

;;.  New  Trial — Verdict  Contrary  to  Law — Setting  Aside  Verdict. 

Under  the  express  provisions  of  Laws  1902,  p.  1563,  c.  580,  §  254,  a 
verdict  contrary  to  law  may  be  set  aside  on  motion  made  at  the  close 
of  the  trial  or  within  five  days  from  the  time  of  the  rendition  of  judg- 
ment. 


Note. — Exemption    from    Execution    of    Professional    Instruments, 

Furniture  and  Library. 

Necessary  household  furniture,  working  tools  and  team,  professional  in- 
struments, furniture  and  library,  not  exceeding  in  value  two  hundred  and 
fifty  dollars,  together  with  the  necessary  food  for  the  team,  for  ninety  days, 
are  exempt  from  levy  and  sale  by  virtue  of  an  execution,  when  owned  by 
a  person,  being  a  householder,  or  having  a  family  for  which  he  provides, 
except  where  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
upon  one  or  more  demands,  either  for  work  performed  in  the  family  as 
a  domestic  or  for  the  purchase  money,  of  exempt  articles. 

§  1391.  Code  of  Civil  Procedure. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the  same 
exemptions,  from  levy  and  sale  by  virtue  of  an  execution,  subject  to  the 
same  exceptions,  as  prescribed  in  the  last  section,  in  case  of  a  householder. 

§  1392,  Id. 


NEW  YORK  AXXC^^  '  -^ED  CASES.  255 

igos]  O'Reilly  v.  Erlanger,  Sheriff. 

4.  Replevin — ^Verdict — Sufficiency — Form. 

Municipal  Court  Act,  Laws  1902,  p.  1529,  c.  580,  §  120,  provides  that 
in  an  action  to  recover  possession  of  a  chattel  the  verdict  must  fix  the 
damages  for  detention,  if  any,  and  that,  where  it  awards  to  the  plain- 
tiff a  chattel  which  has  not  been  replevied,  it  must  fix  the  value  of  the 
chattel  at  the  time  of  trial.  Held,  that  a  verdict  which  did  not  con- 
form to  such  requirements,  but  was  simply  "for  the  plaintiff  in  full," 
was  so  irregular  that  the  trial  court  was  required  to  set  it  aside. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  B.  O'Reilly  against  Mitchell  L.  Erlanger,  as 
sheriff  of  the  county  of  New  York.  From  a  judgment  (46  Misc. 
278;  92  N.  Y.  Supp.  56),  reversing  an  order  of  the  Municipal 
Court  of  New  York  and  setting  aside  a  verdict  in  favor  of  the 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, INIGRAHAM,  and  LAUGHLIN,  JJ. 

M.  Cleiland  Milnor,  for  appellant. 
Charles  La  Rue,  for  respondent. 

McLaughlin,  J.  The  defendant,  as  sheriff  of  the  county  of 
New  York,  under  a  valid  judgment  and  execution  issued  thereon 

Exemption  from  Execution  op  Propessional  Instruments,  FuRNrruRE 

AND  Library, — continued. 

The  horse  of  a  country  physician,  whose  patients  reside  at  too  great  a 
distance  to  visit  them  on  foot,  is  exempt. 

Wheeler  v.  Cropsey,  5  How.  Pr.  288. 

A  buggy,  used  by  a  practicing  doctor  in  his  professional  business,  is 
exempt. 

Van  Buren  v.  Loper,  29  Barb.  588. 

Eastman  v.  Caswell,  8  How.  Pr.  75. 

Surgical  instruments  are  exempt. 

Matter  of  Robinson,  3  Abb.  466. 
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against  the  plaintiff,  levied  upon  a  candelabra,  desk,  and  safe. 
There  was  no  dispute  but  what  these  articles  belonged  to  the 
plaintiff,  but  he  claimed  they  were  exempt  from  levy  and  sale 
under  section  1391  of  the  Code  of  Civil  Procedure,  because  he 
was  a  householder  and  they  were  necessary  "professional  instru- 
ments and  furniture"  employed  by  him  in  his  business  of  under- 
taker and  of  less  than  $250  in  value.  This  claim  not  being  rec- 
ognized and  the  levy  not  being  released  upon  his  demand,  he 
brought  this  action  in  the  Municipal  Court  of  the  city  of  New 
York  to  recover  possession  of  such  articles,  or  to  recover  their 
value  in  case  possession  could  not  be  given,  with  damages  for  de- 
tention. The  action  was  tried  before  a  jury,  and  the  verdict  was 
in  form  "for  the  plaintiff  in  full."  The  defendant  moved  to  set 
aside  the  verdict,  which  motion  was  granted,  on  the  ground  that 
it  was  "contrary  to  law,"  and  a  new  trial  directed.  On  appeal 
to  the  Appellate  Term  this  order  was  reversed,  and  by  permission 
the  defendant  appeals  to  this  court. 

The  evidence  discloses  that  the  candelabra  was  necessarily  used 
at  the  funerals  of  persons  of  certain  religious  beliefs,  and  I  am  of 
the  opinion  that  a  jury  would  be  justified  in  finding,  upon  the 
evidence  set  out  in  this  record,  that  the  same  was  a  part  of  the 
"working  tools"  of  the  plaintiff  in  his  undertaking  business,  for 
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The  head  of  a  family  whose  vocation  is  one  of  the  learned  professions 
.  will  be  protected  to  a  reasonable  extent  in  the  possession  of  books  which 
are  to  him  necessary  for  the  practice  of  his  profession. 

•     Id. 

The  medical  books  of  a  doctor  are  exempt. 

Id. 

An  attorney's  share,  in  a  law  library,  conferring  upon  him  the  privilege 
of  the  use  of  the  books,  is  exempt. 

Keiher  v.  Shipherd,  4  Civ.  Pro.  274. 

Drugs  kept  by  a  physician  for  use  in  his  practice  are  not  exempt. 

Matter  of  Robinson,  3  Abb.  466. 
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which  reason  it  would  be  exempt  under  section  1391  of  the  Code 
of  Civil  Procedure.  The  plaintiff,  however,  claims  his  exemption 
of  the  candelabra,  desk,  and  safe  as  part  of  his  necessary  ''pro- 
fessional instruments  and  furniture."  He  is  an  embalmer,  as 
well  as  undertaker;  but  his  embalming  instruments  were  not 
levied  upon.  The  business  of  embalming  and  undertaking  is  not 
a  profession  within  the  meaning  of  the  statute,  nor  does  the  fact 
that  an  embalmer  must  be  licensed  make  him  a  professional  man. 
A  druggist  must  have  a  license  to  dispense  medicine,  but  this 
does  not  make  him  a  professional  man,  unless  he  chances  to  be  a 
physician  as  well.  So,  in  the  city  of  New  York,  an  auctioneer  and 
pawnbroker  must  be  licensed,  as  well  as  barbers  and  persons  who 
conduct  employment  agencies,  and  certain  others  who  engage  in 
ordinary  mechanical  work.  The  term,  ''professional"  can  only 
relate  to  some  of  those  occupations  universally  classed  as  profes- 
sions, the  general  duties  and  character  of  which  the  courts  must 
be  expected  to  understand  judicially.  Pennock  v.  Fuller,  41 
Mich.  153;  2  N.  W.  176;  32  Am.  Rep.  148.  In  no  sense  contem- 
plated by  the  statute  was  the  plaintiff  using  the  candelabra,  desk, 
or  safe  in  the  practice  of  profession. 

The  provisions  of  sections  1390  and  1391  of  the  Code  of  Civil 
Procedure  relating  tq  exemptions  are  quite'  comprehensive  and 
plain.  By  the  first  section  referred  to  certain  articles  are  made 
exempt,  whatever  their  value,  while  by  the  second  section  the 
value  of  the  exempt  articles  is  limited  to  $250  and  includes  "neces- 
sary household  furniture,  working  tools  and  team,  professional 
instruments,  furniture  and  library."  I  am  of  the  opinion  that  the 
words  "professional  instruments,  furniture  and  library"  should 
be  read  and  construed  together,  and  the  Legislature  intended 
thereby  to  preserve  to  a  professional  man  the  instruments,  office 
furniture,  and  library  necessary  to  the  pursuit  of  his  profession, 
and  that  such  provision  does  not  apply  to  the  office  furniture  and 
tools  of  an  ordinary  business  man.  The  object  of  the  exemption 
in  the  statute  is  not  to  aid  the  owner  in  preventing  the  collection 
of  just  claims  against  him,  but  is  mainly  intended  for  the  benefit 
of  the  family  for  which  he  provides.  Wilcox  v.  Hawley,  31  N.  Y. 
6.48.    The  householder  following  an  ordinary  occupation  is  pro- 
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vided  for,  as  well  as  the  mechanic,  teamster,  and  the  man  who 
uses  working  tools  of  any  character,  and  then  follows  the  pro- 
vision preventing  a  professional  man  from  being  deprived  of  the 
means  with  which  he  may  provide  for  the  family  dependent  upon 
him.  The  desk  and  safe  of  the  plaintiff,  therefore,  were  not 
exempt  from  levy  and  sale.  I  have  been  unable  to  find  any  au- 
thority holding  that  the  office  furniture  of  an  ordinary  business 
man  is  exempt  from  levy  and  sale  by  virtue  of  an  execution. 
But,  even  if  the  desk  be  deemed  to  be  exempt,  the  safe  was  in 
no  sense  furniture.  It  is  a  convenient  article  for  the  safe-keeping 
of  papers,  but  is  not  at  all  necessary  for  the  carrying  on  of  an 
undertaker's  business.  The  plaintiff  himself  conducted  his  busi- 
ness for  several  years  without  one. 

The  trial  justice  had  the  power  to  set  aside  the  verdict  and 
award  a  new  trial  (chapter  580,  par.  254,  p.  1563,  Laws  of  1902), 
and  I  am  of  the  opinion,  in  view  of  the  fact  that  the  jury  found 
in  favor  of  the  plaintiff  with  respect  to  the  safe  and  desk,  as  well 
as  the  candelabra,  that  he  properly  exercised  that  right.  But  his 
order  setting  aside  the  verdict  was  right  upon  another  ground. 
The  action  was  to  recover  possession  of  a  chattel.  In  such  an 
action  section  120  of  the  Municipal  Court  Act  provides  that  the 
verdict  must  fix  the  damages  for  detention,  if  any,  and  that  where 
it  awards  to  the  plaintiff  a  chattel  which  has  not  been  replevied, 
which  was  the  situation  in  the  present  case,  it  must  fix  the  value 
of  the  chattel  at  the  time  of  he  trial.  The  verdict  in  this  case 
did  not  conform  to  any  of  these  requirements.  It  did  not  even 
award  possession  of  the  chattels  to  the  plaintiff,  or  fix  their  value, 
or  award  even  nominal  damages  for  detention.  It  was  simply: 
"We  fined  for  the  plaintiff  in  full."  Such  a  verdict  is  so  irregular 
that  the  trial  court  was  required  to  set  it  aside.  Conklin  v.  Mc- 
Cauley,  41  App.  Div.  452 ;  58  N.  Y.  Supp.  879. 


The  determination  of  the  Appellate  Term  must,  therefore,  be 
reversed,  with  costs,  and  the  order  of  the  Municipal  Court  af- 
firmed, with  costs. 

O'BRIEN,  P.  J.,  and  INGRAHAM  and  LAUGHLIN,  JJ., 
concur.    Patterson,  J.,  concurs  in  result. 
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GARDNER  v.  PITCHER  et  al. 

[109  App.  Dvv.  106;  59  N.  Y.  Supp,  67%,] 
^Supreme  Court,  Appellate  Division,  Fourth  Department,    Nov.  15,  1905.) 

1.  Executors  and  Administrators — Claims — ^Limitations. 

After  a  claim  against  the  decedent's  estate  is  once  barred  by  limita- 
tions, the  administrator  has  no  power  to  voluntarily  renew  or  reinstate 
it,  to  the  prejudice  of  the  parties  in  interest. 

2.  Same — Presentation  by  Agents. 

WJiere  a  claim  against  a  decedent's  estate  was  presented  to  the  ad- 
ministrator for  allowance  by  agents  of  the  claimant,  and  was  rejected 
by  such  administrator,  such  rejection  would  be  binding  on  the  claim- 
ant, though  he  was  not  informed  thereof,  or  was  informed  by  such 
agents  that  the  claim  was  not  rejected. 

3.  Same—Oral  Rejection — ^Limitations. 

Verbal  rejection  of  a  claim  by  an  administrator  is  sufficient  to  set  in 
operation  the  short  statute  of  limitations  prescribed  by  G>de  Civ.  Proc 
§  1822,  requiring  suit  on  such  claims  to  be  brought  within  six  months 
after  rejection. 

Note. — ^Dispute  and  Rejection  of  Claims  Against  Decedents'  Estates 

This  .note  is  an  extension  of  one  on  the  same  subject  published  in 
9  Ann.  Cas.  250-259  and  covers  the  intermediate  cases. 

Upon  the  petition  of  an  executor  or  administrator,  after  notice  of  pub- 
lication to  creditors  to  present  claims  has  been  completed,  a  citation  may 
be  issued  against  any  claimant  directing  him  to  present  his  claim  to  the 
surrogate  for  determination  at  a  date  not  less  than  three  months  from 
the  service  of  the  citation  upon  him.  If  he  shall  not  have  commenced 
an  action  against  the  petitioner  upon  his  claim  prior  to  the  return  day^ 
the  claim  shall  be  forever  barred  unless  on  the  return  day  he  shall  con- 
sent to  its  determination  by  the  surrogate,  in  which  case  it  shall  be  so 
determined.  The  word  claimant  within  the  meaning  of  this  section  shall 
be  deemed  to  include  every  person  claiming  to  be  a  creditor  of  the  estate 
or  claiming  a  right  in  or  lien  upon  any  personal  property  in  the  custody 
of  the  petitioner  or  any  claim  against  the  petitioner  by  reason  of  any 
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4.  Same— EvTocKCE— Question  for  Juey. 

In  a  suit  on  a  claim  against  a  decedent's  estate,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  question  whether  the  claim  was 
presented  to  the  administrator  for  allowance  on  two  different  occasions 
by  agents  of  the  claimant,  and  on  each  occasion  rejected  by  the  ad-  ' 

ministrator. 

5.  Bills  and  Notes — Llability  of  I ndorsek— Actions — Complaint. 

The  maker  and  indorser  of  a  note  being  jointly  and  severally  liable, 
and  not  joint  obligors,  a  complaint  in  an  action  on  a  note  against  the 
indorser's  administrator  was  not  defective  for  failure  to  allege  that 
plaintiff  had  exhausted  his  remedies  against  the  maker. 

6.  Appeal-tExceptions  at  Trial— Review. 

Where  no  exception  was  taken  at  the  trial  to  alleged  improper  re- 
marks of  the  trial  judge,  they  will  not  be  reviewed  on  appeal. 

7.  Executors  and  Administrators — ^Actions — Costs.  ^ 

Where  an  administrator  of  the  indorser  of  a  note  had  no  defense 
on  the  merits,  and  the  only  issue  presented  by  him  was  whether  the 
claim  based  thereon  had  been  presented  and  rejected,  and  its  collec- 
tion barred  by  the  short  statute  of  limitations,  which  was  determined 
against  him,  he  was  properly  held  to  have  unreasonably  resisted  and 
neglected  payment  of  the  claim,  within  Code  Civ.  Proc  §  1836,  au- 
thorizing taxation  of  costs  in  such  event  against  the  administrator, 
payable  out  of  the  estate. 

» 

Dispute  and  Rejection  of  Claims  Against  Decedents*  Estates, — cont'd. 

act  of  his  in  the  administration  of  the  estate,  or  in  his  representative  ca- 
pacity. 

§  2718a,  Code  of  Civil  Procedure. 

There  is  no  rule  requiring  the  rejection  of  a  claim  by  an  executor  to  be 
in  writing. 

Matter  of  Jacobs,  109  App.  Div.  293 ;  96  N.  Y.  Supp.  133. 

Where  one  having  a  claim  against  the  estate  of  a  decedent  caused  it  to 
be  prepared  by  a  member  of  a  firm  of  attorneys,  and  it  was  served  on  the 
executor,  indorsed  by  the  firm,  service  of  notice  of  rejection  of  the  claim 
on  such  firm  was  sufficient,  though  the  actual  employment  of  the  attorney  ^ 

liad  been  limited  to  the  preparation  of  the  claim. 

Lockwood  V.  Dillenbeck,  104  App.  Div.  71 ;  93  N.  Y.  Supp.  321. 
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Williams  and  Nash,  JJ.,  dissent. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Gilbert  L.  Gardner  against  William  W.  Pitcher 
and  against  Joseph  Nellis,  as  administrator  of  the  estate  of  Wil- 
bur F.  Porter,  deceased.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  defendant  administrator's  motion  for 
a  new  trial,  and  awarding  costs  against  the  administrator,  payable 
out  of  the  estate,  he  appeals.    Affirmed. 

The  action  was  commenced  on  the  22d  day  of  September,  1904, 
to  recover  a  balance  alleged  to  be  due  and  owing  upon  a  promis- 
sory note  made  by  the  defendant  Pitcher,  payable  to  the  order  of 
the  plaintiff,  and  indorsed  by  Wilbur  F.  Porter,  deceased,  de- 
fendant Nellis'  intestate. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIL- 
LIAMS, HISCOCK,  and  NASH,  JJ.       ^ 

Joseph  Nellis,  for  appellant. 

/.  R.  Breen,  for  respondent. 
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•Where  an  attorney  was  employed  to  present  a  claim  against  the  estate 
of  a  decedent,  and  he  sent  it  by  mail  to  the  executors,  who  sent  him  by 
mail  a  notice  of  the  rejection,  such  notice  was  sufficient  to  start  running 
the  limitations  under  section  1822  of  the  Code  of  Civil  Procedure. 

Heinrich  v.  Heidt,  106  App.  Dtv.  179;  94  N.  Y.  Supp.  423. 

The  failure  of  an  administrator  to  give  notice  of  the  rejection  of  a  claim 
against  the  estate  of  her  intestate,  for  a  considerable  time  after  its  pre- 
sentation, does  not  of  itself  operate  as  an  acceptance  of  the  claim  which 
will  preclude  the  administratrix  from  thereafter  rejecting  it. 

•Maatter  of  Brown,  12  Ann.  Cas.  37;  76  App.  Div.  185;  78  N.  Y. 
Supp.  297. 

The  silence  of  an  executor  during  the  period  intervening  between  the 
filing  of  a  claim  against  an  estate  and  the  filing  of  the  accounts  is  not  con- 
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McLennan,  p.  J.  Upon  this  appeal  the  genaineness  of  the 
note  or  the  fact  of  its  indorsement  by  appellant's  intestate  is  not 
questioned.  The  note  was  dated  "Adams,  N.  Y.,  January  19th, 
1901/'  was  for  $415,  payable  six  months  after  date,  and,  as 
stated,  was  indorsed  by  appellant's  intestate.  On  the  19th  day 
of  July,  1901,  the  day  when  the  note  became  due,  it  was  duly 
protested  for  nonpayment  and  notice  thereof  was  given  to  the 
maker  and  to  Nellis,  as  administrator  of  the  estate  of  the  in- 
dorser,  Porter ;  he  having  died  on  the  19th  day  of  May  previous. 
On  the  day  when  the  note  became  due  $11245  was  paid  and  in- 
dorsed thereon,  and  it  is  not  claimed  that  any  other  payments 
have  been  made.  The  administrator  only  defended.  He  asks 
for  a  reversal  of  the  judgment  upon  the  ground,  among  others, 
that  the  evidence  conclusively  establishes  that  the  claim  was  pre- 
sented to  and  rejected  by  him  as  administrator  more  than  six 
months  before  the  action  was  brought,  and  therefore  that  the 
short  statute  of  limitations,  section  1822  of  the  Code  of  Civil 
Procedure,  is  a  bar  to  a  recovery  in  this  action.  The  section, 
so  far  as  it  is  important  to  note,  provides  that,  where  an  adminis- 
trator disputes  or  rejects  a  claim  against  the  estate  of  a  decedent 
exhibited  to  him,  the  claimant  must  commence  an  action  for  the 
recovery  thereof  against  the  administrator  within  six  months 

Dispute  and  Rejection  op  Claims  Against  Decedents'  Estates, — cont'd. 

elusive  as  to  its  allowance,  where  in  fact,  the  executor  has  scheduled  the 
claim  as  disputed. 

Matter  of  Jacobs,  109  App.  Div.  293 ;  96  N.  Y.  Supp.  133. 

The  doctrine  that  the  lapse  of  a  reasonable  time  without  objection  made, 
transforms  an  account  rendered  into  an  account  stated,  has  a  much  more 
restricted  application  when  the  claimant  deals  with  an  executor. 

Matter  of  Jacobs,  109  App.  Div.  293;  96  N.  Y.  Supp.  133. 

Section  2722  of  the  Code  of  Civil  Procedure,  providing  for  the  pay- 
ment of  a  claim  against  a  decedent's  estate,  but  requiring  the  surrogate  to 
dismiss  the  petition  without  prejudice  to  an  action  or  accounting,  if  the 
executor  or  administrator  files  a  verified  answer  denying  the  validity  or 
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after  the  dispute  or  rejection,  and  that  in  default  thereof  such 
claimant  and  all  persons  claiming  under  him  are  forever  barred 
from  maintaining  any  action  to  enforce  payment  of  the  same. 

In  rendering  its  verdict  in  favor  of  the  plaintiff,  the  jury  neces- 
.  sarily  found  that  the  claim  in  question  had  not  been  exhibited  to 
and  disputed  or  rejected  by  the  administrator  more  than  six 
months  before  the  commencement  of  this  action.  The  appellant 
insists  that  there  is  no  evidence  to  support  such  finding,  and  in 
any  event  that  it  was  contrary  to  and  against  the  weight  of  the 
evidence.  Appellant's  contention  makes  it  necessary  to  review 
the  evidence  upon  that  issue.  As  we  have  seen,  the  note  was 
made  on  the  19th  day  of  January,  1901.  It  became  due  on  the 
19th  day  of  July,  1901.  It  was  duly  protested  for  nonpayment 
on  that  day,  and  on  the  19th  day  of  May  previous  the  indorser 
Porter  died.  Concededly  on  the  i8th  day  of  December,  1901, 
the  plaintiff  caused  a  formal  notice  of  such  claim  to  be  prepared, 
which  he  signed  and  verified  before  one  G.  W.  Hannahs,  a  notary 
public  and  at  the  time  cashier  of  the  Farmers'  National  Bank  of 
Adams,  the  village  where  he  and  the  plaintiff  resided.  The 
plaintiff  admits  that  he  authorized  and  requested  Hannahs  to  pre- 
sent such  claim,  thus  formally  made  out  and  verified,  to  the  ap- 
pellant.    Hannahs  swears  positively  that  he  did  so  present  the 
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existence  of  .the  claim,  prohibits  the  surrogate  from  adjudicating  upon 
a  disputed  claim,  but  does  not  deprive  him  of  the  right  to  decide  whether 
or  not  a  claim  has  been  rejected  or  allowed,  and  where  upon  competent 
and  sufficient  evidence  he  decides  it  was  admitted  and  allowed  he  may 
properly  direct  its  payment. 

Matter  of  Miles,  170  N.  Y.  75;  35  St.  Rep.  14;  62  N.  E.  1084. 

Upon  the  petition  of  an  alleged  creditor  asking  that  the  executor  be  re- 
quired to  account,  under  section  2^27  of  the  Code  of  Civil  Procedure,  the 
surrogate  has  jurisdiction  to  determine  an  issue  raised  as  to  whether  the 
executor  received  a  written  statement  of  the  claim,  and  thereafter  by  her 
acts,  accepted,  approved  and  promised  to  pay  it,  thereby  establishing  it 
as  valid. 

Matter  of  Reinach,  41  Misc.  78;  83  N.  Y.  Supp.  651. 
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claim  early  in  January,  1902;  that  the  administrator  rejected  it; 
and  that  he  (Hannahs)  immediately  informed  the  plaintiff  of 
such  rejection.  No  witness  contradicts  the  evidence  of  Hannahs, 
except  the  plaintiff  testifies  that  Hannahs  did  no  tell  him  that  the 
administrator  rejected  the  claim,  but,  on  the  contrary,  told  him 
that  the  administrator  wanted  to  see  him  (the  plaintiff)  about  the 
claim,  practically  for  further  negotiations  respecting  it.  Another 
witness,  a  Mr.  Brown,  testified  in  substance  that  in  the  spring  of 
1903  the  plaintiff  delivered  the  note  in  question  to  the  witness  and 
asked  him  to  present  the  same  to  the  administrator  and  demand 
payment  thereof ;  that  he  did  so,  and  that  the  claim  was  rejected ; 
and  that  he  immediately  informed  the  plaintiff  of  such  fact.  The 
evidence  of  Brown  is  also  uncontradicted,  except  the  plaintiff 
testifies  that  Brown  did  not  tell  him  that  the  claim  had  been  re- 
jected by  Nellis,  but,  on  the  contrary,  states  that  Brown  told  him 
that  Nellis  said,  in  substance,  he  would  pay  the  note  if  the  plain- 
tiff would  procure  an  affidavit  to  the  effect  that  there  were  no 
offsets  to  the  claim.  So  far  as  appears  the  two  witnesses  referred 
to  were  men  of  good  reputation  and  standing,  were  in  no  manner 
interested,  and  were  not  discredited  upon  the  trial. 

If  the  note  was  presented  and  rejected  in  January,  1902,  it  is 
entirely  immaterial  what  was  done  in  that  regard  in  the  springs 
of  1903 ;  for  long  before  that  the  claim  had  become  barred  by  the 
statute,  and  nothing  which  the  administrator  could  do  could  have 
reinstated  it  as  a  valid  claim  against  his  intestate.  Again,  if  the 
claim  was  presented  and  rejected  by  the  administrator  in  the 
spring  of  1903,  and  nothing  further  was  done  in  respect  to  it  until 
the  commencement  of  this  action,  the  claim  was  also  effectually 
barred  by  the  statute.  After  a  claim  is  once  barred  by  the  statute 
the  administrator  has  no  power  or  authority  to  voluntarily  xenew 
it  or  reinstate  it  to  the  prejudice  of  the  parties  in  interest.  Flynn 
v.  Diefendorf,  51  Hun,  194;  21  St.  Rep.  563;  4  N.  Y.  Supp.  934. 
It  is  equally  well  settled  that,  if  the  claim  in  question  was  pre- 
sented by  Hannahs  or  Brown  and  rejected  by  the  administrator, 
such  rejection  would  have  been  binding  upon  the  plaintiff,  even 
although  he  was  not  informed  of  such  rejection  or  had  been  mis- 
informed by  such  parties,  the  agents  selected  by  him  to  present 
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the  claim.    Peters  v.  Stewart,  2  Misc.  357;  51  St.  Rep.  120;  21 
N.  Y.  Supp.  993.    The  rule  is  stated  in  Dillon  v.  Anderson,  43 

K    V    271.  at  naorp  218.  as  follows: 


N.  Y.  231,  at  page  238,  as  follows: 


"Notice  to  the  agent  is  notice  to  the  principal,  if  the  agent  comes  to  the 
knowledge  of  the  fact  while  he  is  acting  for  the  principal  in  the  course 
of  the  very  transaction,  which  becomes  the  subject  of  the  suit." 

It  is  also  considered  that  a  verbal  rejection  is  sufficient  to  set 
the  statute  in  operation.  Peters  v.  Stewart,  2  Misc.  357;  21 
N.  Y.  Supp.  993.  It  is  entirely  immaterial  whether  the  plain- 
tiff was  ever  informed  that  the  claim  had  been  rejected  by  the 
administrator,  if  such  was  the  fact;  the  witnesses  referred  to 
having  been  authorized  to  present  such  claim.  Cox  v.  Pearce, 
112  N.  Y.  637;  20  N.  E.  566;  21  St.  Rep.  808;  3  L.  R.  A.  563. 
So  that  the  important  question  is  whether  the  claim  was  rejected. 

There  is  no  dispute  but  that  it  was  presented  early  in  January, 
1902,  and  again  in  the  spring  of  1903.  The  evidence  of  the  two 
witnesses  to  whom  we  have  referred  is  to  the  effect  that  it  was  re- 
jected at  the  times  when  the  claim  was  respectively  presented  by 
them ;  but  the  fact  of  such  rejection  rests  upon  their  evidence,  and 
the  plaintiff  testifies  that  at  the  time,  and  apparently  when  there 
could  be  no  purpose  served  by  misstatement  by  them  to  him,  they 
told  him,  in  substance,  that  the  claim  had  not  been  rejected  by  the 
administrator.  The  jury  had  a  right  to  find  that  the  witnesses 
Hannahs  and  Brown  stated  to  the  plaintiff,  as  testified  by  him,  that 
the  administrator  did  not  reject  the  claim,  and,  if  so,  the  jury  had 
a  right  to  find  that  the  evidence  given  upon  the  trial  by  them  that 
such  claim  was  rejected  by  the  administrator  was  not  true.  After 
the  plaintiff  had  testified  as  to  what  he  was  informed  by  Hannahs 
and. Brown  as  to  the  attitude  of  the  administrator  respecting  the 
claim,  the  court  stated  to  appellant's  counsel,  in  substance,  that 
if  he  was  surprised,  or  wished  to  recall  such  witnesses  to  explain 
or  contradict  the  testimony  given  by  the  plaintiff,  the  trial  would 
be  suspended  for  such  time  as  would  enable  him  to  do  so.  The 
counsel  refused  to  avail  himself  of  such  opportunity.  It  appears, 
also,  that  the  administrator  himself  was  in  court,  practically  con- 
ducting the  defense  as  attorney  in  person,  and  that  he  did  not 
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avail  himself  of  the  opportunity  which  was  open  to  him  to  go  upon 
the  stand  and  testify  that  the  claim  was  presented  to  him  as  stated 
by  the  witnesses  Hannahs  and  Brown,  and  that  in  each  case  it 
was  rejected  by  him.  That  was  the  sharp  issue  in  the  case,  and 
we  think  it  significant  that  the  administrator  did  not  testify  that 
the  claim  had  been  rejected  by  him,  if  such  was  the  fact.  We 
think  clearly  that  the  question  whether  or  not  the  claim  had  been 
presented  in  January,  1902,  or  in  the  spring  of  1903,  and  upon 
each  occasion  rejected,  was  a  question  of  fact  for  the  jury,  and 
that  upon  all  the  evidence  and  considering  all  the  circumstances 
disclosed  by  the  record  we  would  not  be  justified  in  determining 
that  the  finding  of  the  jury  upon  that  issue  was  contrary  to  or 
against  the  weight  of  the  evidence. 

It  is  urged  by  the  appellant  that  the  complaint  should  have 
been,  dismissed,  because  it  failed  to  allege  that  the  plaintiff  had 
exhausted  his  remedy  against  Pitcher,  the  maker  of  the  note,  or 
that  he  was  insolvent.  We  think  such  allegation  is  only  necessary 
in  an  action  brought  to  enforce  a  claim  against  joint  obligors.  In 
this  case  the  obligation  of  Porter  was  joint  and  several.  If  he 
had  been  living  an  action  could  have  been  brought  against  him 
alone  to  recover  the  amount  of  the  note,  and  therefore  we  think 
the  learned  trial  court  properly  denied  appellant's  motion  to  dis- 
miss the  complaint. 

It  is  urged  that  the  court  in  the  course  of  the  trial  made  certain 
remarks  which  were  improper,  and  which  would  naturally  tend  to 
influence  the  jury  adversely  to  the  defendant,  and  that  the  court 
committed  error  in  refusing  to  charge  certain  requests  submitted 
by  the  appellant.  We  think  it  sufficient  to  say  that  no  exception 
was  taken  which  presents  any  of  the  alleged  errors  complained  of, 
and  in  this  case  we  think  the  court  is  not  called  upon  to  exercise 
its  discretion  for  the  purpose  of  reviewing  an  alleged  error  not 
raised  by  objection  or  exception,  in  order  to  give  force  and  effect 
to  the  statute  in  question,  which  has  been  held  to  be  highly  penal. 
Elliott  V.  Cronk's  Adm'rs,  13  Wend.  35 ;  Broderick  v.  Smith,  3 
Lans.  26 ;  Potts  v.  Baldwin,  67  App.  Div.  434,  74  N.  Y.  Supp. 

655- 
Only  a  word  need  be  said  respecting  the  order  awarding  costs 
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against  the  administrator,  payable  out  of  the  estate.  So  far  as 
disclosed  by  the  evidence,  there  was  no  defense  to  the  note  in 
question  upon  the  merits.  The  only  issue,  as  we  have  seen,  was 
whether  it  had  been  presented  and  rejected,  and  its  collection 
thereby  barred  by  the  short  statute  of  limitations.  As  to  that  de- 
fense the  appellant  had  full  knowledge  of  the  facts,  and  upon 
such  facts,  as  found  by  the  jury,  we  think  the  administrator  un- 
reasonably resisted  and  neglected  the  payment  of  plaintiff's  claim, 
within  the  meaning  of  section  1836  of  the  Code  of  Civil  Pro- 
cedure, and  therefore  that  the  order  as  to  the  payment  of  costs 
was  proper.  It  follows  that  the  judgment  and  orders  appealed 
from  should  be  affirmed,  with  costs  to  the  respondent,  payable  out 
of  the  estate. 

Judgment  and  orders  affirmed,  with  costs  to  respondent,  pay- 
able out  of  the  estate.  All  concur,  except  WILLIAMS  and 
NASH,  JJ.,  who  dissent. 
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PEOPLE  V.  GEORGER. 

[109  A  pp.  Div.  Ill;  59  N.  Y.  Sup  p.  790.] 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    Nov.  15,  1905-) 

1.  Criminal  Law-Change  of  Venue — ^Duty  of  Appellate  Court. 

The  Appellate  Court,  on  appeal  from  an  order  denying  a  motion  to 
change  the  place  of  trial  on  the  ground  that  accused  cannot  have  a  fair 
trial  in  the  county  in  which  the  indictment  is  pending,  is  charged  with 
the  duty  of  determining  from  the  record  wehther  the  application  should 
have  been  granted;  and  in  reaching  a  conclusion  the  decision  below 
will  be  given  great  weight. 

2.  Same — Grounds — Local  Prejudice — Proof — Sufficiency. 

Where,  on  an  application  for  a  change  of  venue  by  one  indicted  for 
the  larceny  of  the  funds  of  a  bank  of  which  he  was  president,  and  for 
perjury  in  swearing  to  a  false  report  to  the  banking  department  of  the 
state,  and  for  bringing  about  the  fraudulent  insolvency  of  the  bank,  it 
was  shown  that  the  community  was  practically  a  unit  in  concluding 
that  accused  was  guilty,  and  that  all  classes  in  the  community  enter- 
tained toward  him  a  feeling  of  hatred,  the  application  should  be 
granted. 

Note. — Change  of  Place  of  Trial  in  Criminal  Cases. 

a.  Statutory  provisions,  268. 

b.  On  motion  of  defendant,  270. 

c.  On  motion  of  prosecution,  274. 


a.  Statutory  provisions. 


A  criminal  action,  prosecuted  by  indictment,  may,  at  any  4ime  before 
trial,  on  the  application  of  the  defendant,  be  removed  from  the  court  in 
which  it  is  pending,  as  provided  in  this  chapter,  in  the  following  cases : 

1.  From  a  county  court  or  a  city  court,  to  the  supreme  court  held  in 
the  same  county,  for  good  cause  shown: 

2.  From  the  supreme  court  or  a  county  court,  or  a  city  court  to  a 
term  of  the  supreme  court  held  in  another  county,  on  the  ground  that  a 
fair  and  impartial  trial  cannot  be  had  in  the  county  or  city  where  the 
indictment  is  pending. 

§  344,  Code  of  Criminal  Procedure. 
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Appeal  from  Special  Term,  Erie  County. 
Eugene  A.  Georger  was  indicted,  and  he  appeals  from  an  order 
denying  a  motion  for  a  change  of  the  place  of  trial.    Reversed. 


Cn  the  14th  day  of  March,  1905,  the  grand  jury  of  Erie  county  found 
nine  indictments  against  the  defendant,  seven  of  which  charged  him  with 
grand  larceny,  one  with  perjury,  and  the  other  with  having  participated  in 
bringing  about  the  alleged  fraudulent  insolvency  of  a  moneyed  corpora- 
tion, in  violation  of  subdivision  i  of  section  603  of  the  Penal  Code.  All  of 
the  indictments  relate  to  transactions  had  with  the  German  Bank  of  the 
city  of  Buffalo,  N.  Y.,  or  matters  connected  therewith.  The  motion  or 
application  for  a  change  of  the  place  of  trial  of  the  indictments  referred 
to  was  made  under  subdivision  2  of  section  344  of  the  Code  of  Criminal 
Procedure.  That  section  provides,  in  substance,  that  any  indictment  may 
be  removed  before  trial  to  a  term  of  the  Supreme  Court  held  in  another 
county,  "on  the  ground  that  a  fair  and  impartial  trial  could  not  be  had  in 
the  county  or  city  where  the  indictment  is  pending."  Practically  the  only 
question  presented  by  this  appeal  is  whether  the  court  at  Special  Term 
properly  exercised  its  discretion  in  the  premises. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIL- 
LIAMS, HISCOCK,  and  NASH,  JJ. 

Change  of  Place  of  Trial  in  Criminal  Cases,— continued. 

If  one  or  more  trials  be  had,  and  a  new  trial  is  necessary,  either  by  rea- 
son of  the  discharge  of  a  jury  without  a  verdict,  or  of  the  granting  of  a 
new  trial,  the  removal  may  be  allowed  at  any  time  before  the  new  trial. 

§  345>  Code  of  Criminal  Procedure. 

The  application  for  the  order  of  removal  must  be  made  to  the  supreme 
court,  at  a  special  term  in  the  district,  upon  notice  of  at  least  ten  days 
to  the  district  attorney  of  the  county  where  the  indictment  is  pending, 
with  a  copy  of  the  affidavits  or  other  papers  on  which  the  application  is 
founded. 

§  346,  Code  of  Criminal  Procedure. 

To  enable  the  defendant  to  make  the  application,  a  judge  of  the  supreme 
court  may,  in  his  discretion,  upon  good  cause  shown  by  affidavit  make 
an  order  staying  the  trial  of  the  indictment,  until  the  application  can  be 
made  and  decided. 

§  347.  Code  of  Criminal  Procedure. 
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Moses  Shire  and  James  O.  Moore,  for  appellant. 

Richard  E.  Coatesworth,  Dist.  Atty.  (IVilliatn  S.  Jackson, 
Asst.  Dist.  Atty,,  of  counsel), Jor  the  People. 

McLennan,  p.  J.  it  is  elementary  that  the  purpose  of  the 
statute  referred  to  is  to  secure  to  a  defendant  a  fair  and  im- 
partial trial.  It  is  equally  well  settled  that  a  motion  of  this  kind 
is  addressed  to  the  discretion  of  the  justice  at  Special  Term,  and 
that  ordinarily  his  decision  will  not  be  interfered  with.  It,  how- 
ever, is  true  that  the  Appellate  Court  is  charged  with  the  duty 
of  determining  from  the  record  presented  to  it  whether  such 
application  should  or  should  not  be  granted.  In  reaching  a  con- 
clusion, the  decision  of  the  judge  at  Special  Term  is  entitled  to 
great  weight,  but  the  fact  that  such  a  decision  has  been  made 
by  no  means  relieves  the  Appellate  Court  from  responsibility  in 
the  premises.  The  ca^es  cited  by  respondent's  counsel  only  indi- 
cate that  as  a  rule  fhe  appellate  courts  have  been  satisfied  with 
the  manner  in  which  the  discretion  of  the  court  at  Special  Term 

Change  of  Place  of  Trial  in  Criminal  Cases, — continued. 

b.  On  motion  of  defendant. 

The  right  of  the  defendant  in  a  criminal  action  to  apply  io  a  special 
term  of  the  supreme  court  for  the  removal  of  the  action  to  another  county, 
before  trial,  on  the  ground  that  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  where  the  indictment  is  pending  is  an  absolute  right. 

People  V.  McLaughlin,  150  N.  Y.  365 ;  44  N.  E.  1017. 

The  affidavits  in  support  of  the  application  must  set  forth  •the  facts 
and  circumstances  so  that  the  court  may  judge  whether  such  application 
is  well  founded. 

People  V.  Bodine,  7  Hill,  147. 

People  V.  Sammis,  3  Hun,  560. 

To  entitle  a  defendant  to  a  removal  of  a  criminal  action  to  another 
county,  he  must  make  out  a  clear  and  convincing  case  that  by  reason  of 
popular  passion  or  prejudice,  he  cannot  have  a  fair  trial  in  a  county 
where  the  venue  is  laid. 


NEW  YORK  ANNOTATED  CASES.  271 

1905]  People  V.  Georger. 

has  been  exercised  in  cases  of  this  character,  and  in  no  manner 
indicate  that  the  decision  of  the  court  at  Special  Term  should  be 
regarded  as  binding  upon  the  appellate  tribunal,  and  such  as  to 
relieve  it  froni  the  responsibility  of  a  final  determination  in  any 
particular  case.  A  careful  examination  of  the  record  presented 
in  this  case  leads  us  to  conclude  that  the  defendant  could  not 
probably  obtain  a  fair  and  impartial  trial  in  the  city  of  Buffalo, 
the  county  seat  of  Erie  county. 

The  facts  and  circumstances  contained  in  the  record  leading  to 
such  conclusion  are  too  numerous  to  refer  to  in  detail  in  an 
opinion.  The  indictments  charge  the  defendant  with  grand  lar- 
ceny, in  that  he  did  feloniously  appropriate  to  his  own  use  funds 
belonging  to  the  German  Bank  of  Buffalo,  he  being  the  bailee, 
servant,  agent,  and  trustee  thereof.  He  is  charged  in  such  in- 
dictments with  the  crime  formally  known  as  embezzlement  and 
also  with  larceny  at  common  law.  One  of  the  indictments  charges 
him  with  the  crime  of  perjury,  in  that  he,  as  president  of  the  Ger- 
man Bank,  did  swear  to  a  false  report  to  the  superintendent  of 
banking  of  the  banking  department  of  the  state  of  New  York,  and 
still  another  of  the  indictments  charges  the  defendant  with  a 

Change  of  Place  op  Trial  in  Criminal  Cases, — continued. 

People  V.  Sharp,  5  N.  Y.  Crim.  155. 

People  V.  Sammis,  3  Hun,  560. 

In  deciding  upon  an  application  for  a  change  of  place  of  trial,  the  court 
should  be  governed  by  the  facts  shown,  and  not  by  mere  impressions  or 
conclusions  of  parties  and  witnesses. 

People  V.  Long  Island  R.  Co.,  4  Park.  Cr.  602 ;  16  How.  106. 

People  V.  Bodine,  7  Hill,  147. 

If  a  defendant  desires  a  change  of  place  of  trial  of  a  criminal  action 
by  reason  solely  of  newspaper  denunciation,  he  must,  especially  where  the 
place  of  publication  of  said  newspapers  is  a  large  city  where  the  choice 
of  jurors  is  great  and  varied,  show  that  this  denunciation  has  had  some 
effect,  by  way  of  popular  expression,  prejudicial  to  his  rights. 

People  V.  Sharp,  5  N.  Y.  Cr.  Rep.  155. 

Upon  an  application  for  a  change  of  place  of  trial  from  the  county  of 
New  York  the  proofs  submitted  showed  that  the  press  of  New  York  City, 
with  a  daily  circulation  more  than  a  million  copies,  had  from  day  to  day 
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misdemeanor,  in  that  he  participated  in  the  fraud  in  the  case  of 
the  fraudulent  insolvency  of  said  bank,  within  the  provisions 
of  subdivision  i  of  section  603  of  the  Penal  Code.  It  appears 
that  all  the  indictments  have  reference  to  the  alleged  crimes  or 
misconduct  of  the  defendant  in  transactions  had  by  him  with,  or 
relating  to  his  management  of,  the  German  Bank  of  the  city  of 
Buffalo.  That  bank  was  organized  under  the  Laws  of  the  state 
of  New  York,  was  incorporated  in  1879  with  a  capital  stock  of 
$100,000,  divided  into  100  shares  of  $1,000  each,  and  was  located 
in  the  city  of  Buffalo,  in  the  county  of  Erie.  There  was  what 
is  called  a  "run"  upon  the  bank,  and  as  a  result,  on  the  5th  day 
of  December,  1904,  the  superintendent  of  banking  of  the  state  of 
New  York  took  possession  of  it,  and  closed  its  doors.  An  action 
was  immediately  commenced  by  the  Attorney  General  of  the  state 
for  a  dissolution  of  the  bank,  and  for  the  appointment  of  a  re- 
ceiver, and  it  was  discovered  that  a  very  large  loss  would  be  sus-  ' 
tained  by  the  stockholders  and  by  the  depositors  and  other  cred- 
itors. The  institution  had  formerly  sustained  a  good  reputation 
in  the  city  of  Buffalo  and  in  the  county  of  Erie,  and  the  defendant 
had  been  for  years  regarded  as  its  chief  manager  and  controlling 
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for  a  long  period,  published  violent  attacks  upon  the  defendants,  and  par- 
ticularly with  reference  to  the  matters  charged  against  them  in  the  indict- 
ment. It  was  held,  that  the  proofs  failed  to  show  that  a  fair  and  impartial 
trial  could  not  be  had  within  the  county  of  New  York. 

People  V.  Squire,  I  St.  Rep.  534. 

The  possibility  of  selecting  a  jury  in  the  county  which  would  be 
apparently  unprejudiced,  is  not  the  test  of  such  an  application. 

People  V.  Diamond,  36  Misc.  71;  72  N.  Y.  Supp.  179. 

The  defendant  has  a  right  to  say  when  a  motion  to  change  the  place  of 
trial  of  an  indictment  shall  be  made,  and  if  the  day  he  fixes  is  so  far  off 
that  a  delay  of  the  trial  until  that  time  would  obstruct  the  administration 
of  justice,  the  court  may  vacate  the  stay  granted  upon  a  proper  motion  for 
that  purpose,  or  may  impose  an  earlier  hearing  of  the  motion  as  a  condkion 
of  allowing  the  stay  to  remain  in  force;  but  the  court  has  no  power  to  ' 

fix  any  other  time  than  that  named  by  the  defendant  for  the  hearing  of  the 
motion. 
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spirit,  first  as  cashier,  and  from  1898  to  1904  as  its  president. 
Immediately  previous  to  the  collapse  of  the  bank,  it  is  claimed 
the  defendant  sold  his  stock  to  other  parties,  and  resigned  his 
office  as  president  of  the  institution.  The  failure  of  the  bank 
was  alleged  to  be  due  to  the  mismanagement,  fraudulent  acts 
and  practices  of  the  defendant,  for  which  alleged  acts  of  miscon- 
duct and  fraudulent  practices  the  indictments  in  question  were 
found.  The  public  press  of  the  city  of  Buffalo,  almost  without 
exception,  proclaimed  him  guilty  of  the  acts  and  delinquencies 
thus  charged,  and,  as  appears  by  the  record,  people  of  all  classes 
gave  assent  and  emphasis  to  the  opinions  thus  expressed  in  the 
public  press.  Without  going  into  detail  as  to  the  character  of  the 
opinions  expressed,  all  to  the  effect  that  the  defendant  was  cul- 
pable and  wholly  responsible  for  the  difficulties  in  which  the  bank 
was  involved,  it  is  sufficient  to  say  that  by  the  quotations  from  the 
public  press  contained  in  the  record,  from  the  opinions  of  parties 
interested,  assembled  to  consider  the  situation,  and  from  the  ex- 
pressions of  citizens  who  met  and  casually  discussed  the  matter, 


Change  of  Place  of  Trial  in  Criminal  Cases. — continued. 


People  V.  McLaughlin,  2  App.  Div.  408;  73  St.  Rep.  540;  37  N.  Y. 
Supp.  998. 

When  notice  of  an  application  for  a  change  of  place  of  trial  is  given 
pursuant  to  section  346  of  the  Code  of  Criminal  Procedure,  the  supreme 
court  has  no  jurisdiction  to  order  the  defendant  to  make  the  motion 
forthwith. 

People  V.  McLaughlin,  13  Misc.  287;  69  St.  Rep.  252;  35  N.  Y.  Supp.  73. 

If  a  stay  of  the  trial  of  the  indictment  is  granted  by  a  judge  of  the 
supreme  court,  to  enable  the  defendant  to  make  the  application,  thw  intent 
of  the  statute  is  that,  subject  to  the  discretion  of  the  judge  granting  it, 
the  stay  shall  be  absolute,  unless  under  very  exceptional  and  extra- 
ordinary circumstances. 

People  V.  McLaughlin,  150  N.  Y.  365 ;  44  N.  E.  1017. 

Where  the  facts  presented  upon  are  application  to  change  the  place  of 
trial  of  a  criminal  action  deserves  serious  consideration,  it  is  erroneous 
for  the  court  to  deny  the  motion  peremptorily. 

22 
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it  would  seem  that  the  community  was  practically  a  unit  in  con- 
cluding that  the  defendant  had  been  guilty  of  serious  wrong- 
doing, and  which  resulted  in  or  caused  the  failure  of  the  bank. 
Apparently  such  was  the  conclusion  of  every  class  of  citizens  of 
the  city  of  Buffalo.  The  working  men,  the  merchants,  the  capital- 
ists, bankers,  all  apparently  with  one  voice,  pronounced  the  de- 
fendant guilty  of  wrongdoing,  and  all  apparently  concluded,  if 
we  are  to  judge  from  the  expressions  contained  in  the  record, 
that  the  failure  of  the  bank  was  due  to  his  criminality  in  the 
premises.  Indeed  the  expressions  of  feeling  on  the  part  of  all 
classes  of  citizens,  only  mere  samples  of  which  are  given  in  the 
record,  indicate  that  they  believed,  not  only  that  the  defendant  was 
guilty  of  the  offenses  charged  in  the  indictments,  but  also  indicate 
that  they  entertained  toward  him  an  extreme  feeling  of  hatred  and 
aversion. 

It  is  not  within  the  province  of  this  court  to  determine  as  to  the 
guilt  or  innocence  of  the  defendant,  to  determine  whether  or  not 
the  feelings  of  the  citizens  respecting  him  and  in  respect  to  his 
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People  V.  McLaughlin.  2  App.  Div.  408;  73  St.  Rep.  496;  37  N.  Y. 
Supp.  998. 

c.  On  motion  of  the  prosecution. 

There  is  no  provision  of  the  Code  of  Criminal  Procedure  that  specif- 
ically confers  upon  the  district  attorney  the  right  to  move  for  a  change 
of  place  of  trial. 

In  People  v.  McLaughlin,  2  App.  Div.  408;  73  St.  Rep.  540;  37  N.  Y. 
Supp.  998,  the  court  says:  "For  some  years  before  the  Code  of  Criminal 
Procedure  took  effect,  the  proper  proceeding  to  change  the  place  of  trial 
of  an  indictment  for  a  felony,  was  by  a  motion  in  the  Oyer  and  Terminer. 
(Laws  of  1859,  chap.  462.)  That  motion  being  made  in  the  court  in  which 
the  indictment  was  pending,  was  a  proceeding  in  the  case  and  was  subject 
entirely  to  the  control  of  the  court  in  which  the  case  was  pending.  This 
motion  in  the  Oyer  and  Terminer  could  be  made  either  by  the  people  or 
by  the  defendant.  But  by  the.  Code  of  Criminal  Procedure,  which  took 
effect  in  1881,  the  manner  of  proceeding  was  entirely  changed.    ♦    *    * 
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dealings  with  the  defunct  bank  are  justified,  or  otherwise.  It  is 
our  duty  to  assume  that  the  defendant  is  innocent  of  any  and 
all  crime  until  the  contrary  is  proven  by  competent  evidence, 
and  upon  this  appeal  we  are  concerned  only  with  the  proposition 
as  to  whether  or  not  the  jurors  who  would  be  drawn  from  Erie 
county  would  be  in  such  frame  of  mind  as  to  enable  them  to  give 
full  force  and  effect  to  the  proposition  that  the  defendant,  like  all 
others  charged  with  the  commission  of  crime,  is  presumed  to  be 
innocent  until  the  contrary  is  established  beyond  a  reasonable 
doubt,  and  in  such  frame  of  mind  as  would  lead  them  to  give 
the  defendant  the  benefit  of  every  reasonable  doubt  arising  upon 
any  proposition.  From  the  record  presented  to  us,  representing, 
as  we  believe,  a  very  accurate  picture  of  the  feelings  and  attitude 
of  the  people  of  the  county  of  Erie  toward  the  defendant,  we  are 
forced  to  the  conclusion  that  such  community  has  already  as  a 
whole  adjudged  the  defendant  guilty,  and  that  jurors  selected 
from  such  community  would  not  constitute  a  tribunal  which 
would  determine  the  guilt  or  innocence  of  the  defendant  unin- 

Change  op  Place  of  Trial  in  Criminal  Cases,— continued. 

There  can  be  no  doubt  that  under  the  provisions  of  the  Code  of  Criminal 
Procedure  above  cited,  no  right  is  given  to  the  district  attorney  to  move 
to  change  the  place  of  trial  of  a  criminal  action.  If  the  people  have  such 
right  under  any  circumstances,  which  we  do  not  here  decide,  that  must  be 
found  elsewhere  than  within  these  sections  of  the  Code  of  Criminal  Pro- 
cedure." 

The  venue  in  a  criminal  cause  may  be  changed  on  motion  of  the  public 
prosecutor,  if  it  appear  that  a  fair  and  impartial  trial  cannot  be  had,  in 
the  county  where  the  indictment  was  found. 

People  V.  Webb,  i  Hill,  179. 

People  V.  Baker,  3  Abb.  Pr.  42;  3  Park.  Cr.  181. 

People  V.  Whitbeck,  i  Alb.  L.  J.  195. 

The  venue  may  be  changed,  though  there  has  been  no  actual  experi- 
ment made  by  way  of  trying  the  cause,  or  even  empaneling  a  jury,  in  the 
county  where  the  venue  is  laid. 

People  V.  Webb,  i  Hill,  179. 
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fluenced  by  passion  or  prejudice. 

It  is  urged  that  it  cannot  be  known  that  an  impartial  jury  could 
not  be  obtained  until  attempt  is  made  to  secure  the  same.  We 
may  assume  that  any  juror  examined  would  intend  to  answer 
truthfully  as  to  the  state  of  his  mind  respecting  the  guilt  or  inno- 
cence of  the  defendant;  but  if  the  feeling  against  the  defendant 
in  Erie  county  is-  such  as  is  indicated  by  the  record,  it  is  apparent 
that  many  men — ^men  or  character  and  integrity — would  be  un- 
consciously influenced  by  such  feeling,  and  that  such  uncon- 
scious feeling  would  not  necessarily  be  disclosed  by  any  pre- 
liminary examination  which  .might  be  made  as  to  their  com- 
petency as  jurors. 

We  deem  it  unnecessary  to  continue  the  discussion.  It  is  suf- 
ficient to  say  that,  upon  the  record  presented  to  us,  we  are  con- 
vinced that,  if  the  defendant  were  placed  upon  trial  in  the  county 
of  Erie  upon  any  of  the  indictments  referred  to,  it  is  more  than 
probable  he  would  not  have  a  fair  and  impartial  trial,  such  as, 
under  the  Constitution  and  the  laws  of  the  state,  he  is  entitled  to. 

It  follows  that  the  order  appealed  from  should  be  reversed,  and 
defendant's  motion  to  change  the  place  of  trial  of  said  indict- 
ments from  the  Supreme  Court  of  the  county  of  Erie  to  a  term 
of  the  Supreme  Court  to  be  held  in  some  other  county  of  the 
state  of  New  York  should  be  granted,  and  the  county  in  which 
such  trial  is  to  be  had  should  be  determined  after  hearing  counsel 
for  the  respective  parties.    All  concur. 

Order  reversed,  and  motion  granted;  the  county  in  which  trial  is  to  be 
had  to  be  determined  by  this  court.  Counsel  for  parties  may  be  heard 
upon  that  question  on  Friday,  November  17th,  at  opening  of  court. 
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FAITH  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

[109  App.  Div.  222;  gsN.  Y.  Supp.  774.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    Nov.  15,  1905.) 

I.  Master  and  Servants-Employers'  Liability  Act^Fellow  Servants— 
Position  of  Superintendence. 

Employers'  Liability  Act,  Laws  1902,  p.  174S,  c  600,  gives  an  em- 
ploye a  right  of  action  against  the  employer  for  the  negligence  of  any 
person  intrusted  with  and  exercising  superintendence,  whose  sole  or 
principal  duty  is  that  of  superintendence,  or  in  the  absence  of  such 
superintendent,  of  any  person  acting  as  superintendent  with  the  au- 
thority or  consent  of  such  employer.  The  superintendent  of  a  round- 
house had  general  supervision  of  all  work,  and  authority  to  hire  and 
discharge  men,  but  another  was  foreman  or  inspector  of  boiler  repair^, 
with  a  gang  of  men  under  his  direction.  Held,  that  such  person, 
while  engaged  in  directing  boiler  repairs  in  the  absence  of  the  super- 
intendent, was  engaged  in  superintendence,  within  the  statute,  as  to 
the  men  under  his  direction. 

Note. — Employers'  Liabiuty  Law. 

a.  In  general,  277, 

b.  Notice  of  injury,  280. 

c.  What  constitutes  superintendence,  283. 

d.  Assumption  of  risk,  286. 

e.  Notice  of  defective  condition,  29a 

This  note  is  a  continuation  of  one  on  the  same  subject  published  in 
13  Ann.  Cas.  86-95,  sind  brings  the  cases  down  to  date. 

a.  In  general. 

The  Employers'  Liability  Act  does  not  give  a  new  remedy  for  acts  of 
negligence  resulting  from  personal  injuries;  it  merely  extends  the  liability 
of  employers  for  negligent  acts  of  their  superintendents,  etc,  giving  in 
some  cases  a  right  of  action  which  does  not  exist  at  common  law. 

Mulligan  v.  Erie  R.  Co.,  99  App.  Div.  499;  91  N.  Y.  Supp.  60. 

Where  the  complaint  in  an  action,  brought  against  an  employer  to  re- 
cover damages  for  personal  injuries  sustained  by  the  employee,  states  a 
cause  of  action  based  wholly  upon  the  Employer's  Liability  Act,  the  em« 


278  VOLUME  XVII. 


Appellate  Division.  [Nov. 


2.  Sam K— Injukies  to  Sekvant— Nbgugence  of  Fobeman. 

In  an  action  for  injuries  to  a  servant,  evidence  held  sufficient  to 
show  that  his  foreman  was  guilty  of  negligence  in  failing  to  warn 
the  servant  of  a  dangerous  situation  known  to  the  foreman. 

3.  Same — Proximate  Cause. 

In  an  action  for  injuries  to  a  servant,  evidence  held  sufficient  to 
show  that  the  negligence  of  the  servant's  foreman  was  the  proximate 
cause  of  the  injury. 

4.  Same — Contributory  Negugence. 

In  an  action  for  injuries  to  a  servant,  evidence  held  sufficient  to 
show  that  the  servant  was  not  guilty  of  contributory  negligence. 

5.  Same — Assumpticw  of  Risk. 

In  an  action  for  injuries  to  a  servant  evidence  held  sufficient  to 
show  that  the  servant  had  not  assumed  the  risk. 

Kjtsh  and  Williams,  J  J.,  dissenting. 

Appeal  from  Trial  Term,  Onondaga  County. 

Employers'  LiABiLrrv  Law, — continued 

ploye  cannot  recover  upon  proof  of  a  common  law  cause  of  action,  if 
reasonable  objection  is  made  thereto  and  no  amendment  of  the  complaint 
is  asked  for  or  allowed. 

Davis  v.  Broadalbin  Knitting  Co.,  90  App.  Div.  567;  86  N.  Y.  Supp.  127. 

The  effect  of  the  Employers*  Liability  Act  is  to  take  from  the  employer 
the  defense  of  common  employment  where  injury  results  to  an  em- 
ploye through  the  negligence  of  one  whose  sole  or  principal  duty  is  that 
of  superintendence,  at  least  where  the  negligence  related  to  the  place  of 
the  performance  of  the  work  and  the  construction  of  appliances  for  its 
prosecution. 

Bellegarde  v.  Union  Bag  &  Paper  Co.,  90  App.  Div.  577;  86  N.  Y. 
Supp.  72. 

The  Employers'  Liability  Act  imposes  upon  the  employer  no  new  lia- 
bility for  a  failure  to  make  proper  rules  and  regulations  for  the  safety  of 
his  employes. 

Ward  V.  Manhattan  R.  Co.,  95  App.  Div.  437 ;  88N.  Y.  Supp.  758. 

The  provisions  of  the  Employers'  Liability  Act,  declaring,  that  an  ^m^ 
ploye  injured  by  the  negligence  of  an  employer's  superintendent  shall  have 
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Action  by  Elizabeth  Faith,  as  administratrix  of  the  goods,  etc., 
of  J.  W*  Faith,  deceased,  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.    Reversed. 

The  action  was  begun  under  the  "Employers'  Liability  Act/' 
so-called,  being  chapter  600,  p.  1748,  of  the  Laws  of  1902,  on  the 
i8th  day  of  July,  1903,  to  recover  damages  resulting  from  the 
death  of  plaintiff's  intestate,  alleged  to  have  been  caused  solely 
through  the  negligence  of  the  defendant. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WII^ 
LIAMS,  HISCOCK,  and  NASH,  JJ. 

Frank  C.  Sargent,  for  appellant. 

Frank  Hiscock,  for  respondent. 

McLENNAN,  P.  J.  The  accident  which  is  the  subject  of  this 
action  occurred  on  the  17th  day  of  March,  1903,  at  the  roundhouse 

Employers'  Liability  Law, — continued 


the  same  right  of  compensation  and  remedies  against  the  employer  as 
if  the  employe  had  not  been  an  employe,  were  intended  to  prevent  the 
negligence  of  the  superintendent  to  be  imputed  to  the  employe. 

Bellegarde  v.  Union  Bag  &  Paper  Co.,  41  Misc.  106;  83  N.  Y.  Supp.  925. 

Where  the  complaint  states  a  cause  of  action  maintainable  at  common 
law,  an  averment  therein  to  the  effect  that  the  notice  required  by  the  Em- 
ployers' Liability  Act  had  been  served,  may  be  regarded  as  surplusage. 

Holm  v.  Empire  Hardware  Co.,  102  App.  Div.  505;  92  N.  Y.  Supp.  914. 

A  complaint  may  set  forth  in  one  count  thereof  a  cause  of  action  at 
common  law  and  in  another  count  a  cause  of  action  upon  the  same  state 
of  facts  under  the  Employers'  Liability  Act 

Mulligan  v.  Erie  Railroad  Co.,  99  App.  Div.  499;  91  N.  Y.  Supp.  60. 

The  objection  that  the  complaint  did  not  bring  the  case  within  the  Em- 
ployers* Liability  Act  cannot  be  first  taken  on  appeal. 

Bramberg  v.  Sojomon,  102  App.  Div.  330;  92  N.  Y,  Supp.  506. 

The  Employers'  Liability  Act  gives  no  cause  of  action  for  injuries  sus- 
tained in  another  state  by  a  resident  of  that  state  against  on^  of  its  cor- 
porations, whose  negligence  is  alleged  to  have  caused  the  injury. 

Kleps  v.  Bristol  Mfg.  Co.,  107  App.  Div.  488;  95  N.  Y.  Supp.  337. 
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of  the  defendant  in  the  village  of  East  Syracuse,  N.  Y.  The  de- 
ceased at  the  time  was  in  defendant's  employ,  and  had  been  con- 
tinuously for  more  than  20  years.  He  was  an  experienced  boiler 
maker,  was  then  engaged  in  that  capacity,  and  was  entirely 
familiar  with  the  methods  adopted  by  the  defendant  of  doing 
such  work.  One  Peters  was  superintendent  and  had  general  su- 
pervision of  all  work  done  at  the  roundhouse  and  of  the  men 
there  employed,  and  had  authority  to  hire  or  discharge  in  his 
discretion.  There  were  several  branches  or  distinct  classes  of 
work  being  carried  on,  each  of  which  was  under  the  immediate 
supervision  of  a  foreman  or  inspector,  and  the  men  employed  in 
each  were  under  the  control,  and  subject  to  the  direction,  of  the 
foreman  of  such  branch  of  work.  One  Morris  was  foreman  or 
inspector  of  the  department  where  engines  and  boilers  were  re- 
paired, and  the  deceased,  four  or  five  other  boiler  makers,  and  two 
helpers  were  engaged  in  that  wo:k  under  him.  Morris  directed 
what  work  each  one  of  them  should  do,  and  the  manner  of  doing 
it.    On  the  day  in  question,  Morris,  having  discovered  that  the 

Employers'  Liability  Law,— continued 

b.  Notice  of  injury. 

The  statute  limits  the  requirement  for  notice  to  actions  for  injuries  or 
death  under  that  act,  and  where  the  action  is  based  on  the  common  law 
liability,  it  is  unnecessary  to  give  the  statutory  notice. 

Ginaehle  v.  Rosenberg,  178  N.  Y.  147. 

Where  a  complaint  in  an  action  to  recover  for  the  death  of  an  employe 
because  of  the  alleged  negligence  of  the  master  in  the  erecting  of  a 
scaffolding  states  a  good  cause  of  action  based  on  a  common  law  liability 
of  the  master  it  is  unnecessary  to  allege  that  a  notice  was  given  the  em- 
ployer in  accordance  with  the  provisions  of  chapter  600  of  the  Laws 
of  1902. 

Ginaehle  v.  Rosenberg,  178  N.  Y.  147. 

The  statute  requires  the  service  of  the  notice  only  where  the  plaintiff 
seeks  to  enforce  a  cause  of  action  which  did  not  exist  at  common  law 
and  was  conferred  by  the  statute. 

Rosin  V.  Lidgerwood  Manufacturing  Co.,  89  App.  Div.  345;  85  N.  Y. 
Supp.  4g. 
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front  of  one  of  the  engines  was  cracked,  directed  that  it  be  de- 
tached from  the  engine  and  removed,  which  would  ordinarily 
occupy  about  20  minutes,  and  the  deceased  and  two  of  the  other 
boiler  makers  were  directed  by  him  to  do  the  work.  The  "engine 
front/'  so-called,  which  was  to  be  removed,  is  a  circular  casting 
about  6  feet  in  diameter,  weighs  about  1,200  pounds,  has  a  door 
in  the  center  weighing  about  200  pounds,  which  swings  on  hinges, 
and  the  casting  is  fastened  to  the  front  of  the  boiler  by  means  of 
about  40  five-eighth  inch  bolts  extending  through  the  casting, 
and  a  projection  extending  around  the  front  of  the  boiler;  such 
bolts  being  held  in  place  by  nuts.  The  method  of  removing  such 
engine  front  long  employed  by  the  defendant  was  iirst  to  take 
out  the  bolts,  with  the  exception  of  one  at  the  top,  which  was 
sufficient  to  hold  it  in  place,  then  open  the  door,  and  fasten  a 
tackle  or  hoist  in  the  opening,  and  then,  after  cutting  the  last 
bolt,  hoist  or  swing  the  casting  from  the  engine.  At  the  time 
Morris  directed  two  of  the  boiler  makers  in  defendant's  employ, 
and  who  were  subject  to  his  orders,  to  detach  the  engine  front 

Employers'  Liability  Law^ — continued 

A  notice  under  the  Employers'  Liability  Act  of  an  injury  received  by 
the  plaintiff  while  unloading  coal  through  trap  doors  in  the  bottom  of  a 
coal  car,  caused  by  his  slipping  down  with  the  coal  and  striking  the  shaft, 
is  insufficient,  when  it  fails  to  state  the  specific  place  of  the  injury,  how 
it  happened,  wherein  or  in  what  manner  the  defendant's  agents,  servants 
or  employes  were  negligent,  and  when  no  particular  act  of  incompetence 
is  charged. 

Miller  v.  Solvay  Process  Co.,  109  App.  Div.  135 ;  95  N.  Y.  Supp.  102a 

Under  section  2  of  the  Employers'  Liability  Act  if  the  injured  party  dies 
without  giving  the  notice  required  by  the  act,  such  notice  must  be  given 
by  his  executor  or  administrator  within  sixty  days  after  his  appointment. 
A  notice  given  by  an  executor  or  administrator  more  than  sixty  days 
after  his  appointment,  alfliough  within  one  hundred  and  twenty  days 
after  the  occurrence  of  the  accident  causing  the  injury,  is  too  late. 

Randall  v.  Holbrook,  C  ft  D.  Contracting  Co.,  95  App.  Div.  336;  88 
N.  Y.  Supp.  681. 
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preparatory  to  its  removal.  They  immediately  commenced  to 
take  out  or  cut  the  bolts,  and,  while  so  engaged,  the  evidence 
tends  to  show  that  Morris  stood  near  by,  and  was  watching  the 
progress  of  the  work;  that  in  his  presence  they  removed  or  cut 
all  the  bolts  holding  the  casting  in  place,  without  objection  from 
Morris,  and  failed  to  leave  one  bolt  to  hold  the  casting  in  place 
until  the  tackle  was  made  fast,  as  had  been  the  custom  and  the 
method  adopted  of  doing  such  work  by  the  defendant.  In  the 
meantime,  plaintiff's  intestate  had  gone  after  the  tackle  or  hoist 
with  which  to  remove  the  casting.  He  immediately  opened  the 
door,  started  to  fasten  the  tackle  in  the  opening,  when  it  fell 
upon  him,  and  caused  such  injury  as  that  his  death  resulted  three 
days  later.  He  was  in  no  manner  warned  that  the  last  bolt  had 
been  cut,  or  that  the  preparation  for  the  removal  of  the  casting 
was  not  the  same  as  had  always  previously  been  made.  The  evi- 
dence justifies  the  finding  that  Morris,  the  foreman,  knew  that 
the  usual  method  of  doing  such  work  had  not  been  followed,  and 
that  the  cutting  of  all  the  bolts  before  the  tackle  was  fastened 

Employers'  Liability  Law, — continued 

The  contrary  is  held  in  Hoehn  v.  Lantz,  94  App.  Div.  14;  87  N.  Y. 
Supp.  921. 

A  notice  tinder  the  Employers*  Liability  Act  which  erroneously  states 
the  injured  employe's  name  as  John  Hughes,  instead  of  Michael  J.  Hughes, 
and  which  further  states  the  cause  of  the  injury  to  have  been  that  "the 
wliole  machine  was  out  of  plumb,"  when  it  does  not  appear  that  the  acci- 
dent was  due  to  such  a  cause,  is  fatally  defective. 

Hughes  v.  Russell,  104  App.  Div.  144;  93  N.  Y.  Supp.  307. 

Under  the  Employers*  Liability  Act,  section  2,  providing  that  no  action 
for  injury  to  an  employe  shall  be  maintained  unless  notice  of  the  injury 
is  given  the  employer  within  120  days,  motion  for  nonsuit  in  such  an 
action,  on  the  ground  of  failure  to  prove  facts  sufficient  to  constitute  a 
cause  of  action,  should  be  granted,  there  being  no  proof  of  such  notice. 

Stahl  v.  Schoonmaker,  84  N,  Y.  Supp.  239. 

The  service  of  the  notice  prescribed  by  section  2  of  the  Employers* 
Liability  Act  is  a  condition  precedent  to  the  commencement  of  an  action 
brought  solely  pnder  that  act, 

Grasso  v.  Holbrook,  C.  &  D.  Co.,  102  App.  Div.  49 ;  92  N,  Y^  Supp.  loi^ 
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would  be  dangerous  to  the  person  attempting  to  attach  the  same. 
The  evidence  we  think  very  conclusively  establishes  that  the  fore- 
man, Morris^  was  guilty  of  negligence^  and  that  to  such  negli- 
gence was  due  the  accident.  The  jury  had  a  right  to  find  that  he 
knew  the  last  bolt  in  this  heavy  casting  had  been  cut  or  removed, 
and,  therefore,  that  any  jar,  or  especially  the  weight  of  the  door 
when  thrown  open,  as  was  necessary  in  order  to  fasten  the  hoist 
or  tackle  to  the  casting,  would  cause  it  to  fall.  Yet,  notwith- 
standing such  knowledge,  he  permitted  the  deceased  to  go  in 
front  of  it,  and  open  the  door  preparatory  to  fastening  the  tackle, 
without  in  any  manner  warning  him  of  the  danger. 

The  question  is  whether,  upon  this  state  of  facts,  the  defendant 
is  liable  to  plaintiff  for  the  negligence  of  the  foreman,  Morris. 
We  may  assume  that  at  common  law  it  would  not  thus  be  liable, 
but  we  think  under  the  employers'  liability  act  upon  the  evi- 
dence it  was  a  question  of  fact  for  the  jury  whether  or  not  such 
negligence  was  attributable  to  the  defendant,  depending  only  upon 
the  question  as  to  whether  or  not  Morris  at  the  time  was  acting 

Employers'  Liability  Law, — continued 

The  word  "maintained"  used  in  the  Employers'  Liability  Act  with  rc- 
specf  to  the  service  of  the  notice  is  synomymous  with  the  word  "begun** 
or  "commenced." 

Grasso  v.  Holbrook,  C.  &  D.  Contracting  Co.,  102  App.  Div.  49;  92 
N.  Y.  Supp.  loi. 

c.  IVfiat*  constitutes  superintendence. 

The  Employers'  Liability  Act  was  intended  to  make  the  employer  liable 
for  the  acts  of  a  superintendent  while  engaged  in  the  act  of  superin- 
tendence; but  it  was  not  intended  that  every  employe  who  should  for  the 
moment  have  direction  of  work  or  of  laborers  should  be  considered  a 
superintendent,  within  the  meaning  of  the  law. 

Quinlan  v.  Lackawanna  Steel  Co.,  107  App.  Div.  176 ;  94  N.  Y.  Supp.  942. 

It  is  not  simply  the  power  to  instruct,  or  even  to  direct  in  a  particular 
manner  that  constitutes  superintendence  witihn  the  meaning  of  the  Em- 
ployers' Liability  Act ;  it  must  be  such  supervision  and  charge  as  gives 
power  of  direction  with  respect  to  the  manner  and  means  of  prosecuting 
the  work  fn  question. 
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as  superintendent  of  the  defendant,  or  at  the  time  was  acting  in 
that  capacity.  The  act  provides,  in  substance,  so  far  as  it  is 
applicable  to  the  question  now  being  considered,  that  where  per- 
sonal injury  is  caused  to  an  employe,  who  is  himself  in  the  exer- 
cise of  due  care  and  diligence  at  the  time,  "by  reason  of  the  negli- 
gence of  any  person  in  the  service  of  the  employer  intrusted  with 
and  exercising  superintendence,  whose  sole  or  principal  duty  is 
that  of  superintendence,  or  in  the  absence  of  such  superintendent, 
of  any  person  acting  as  superintendent  with  the  authority  or  con- 
sent of  such  employer,"  the  employe  shall  have  "the  same  right  to 
compensation  and  remedies  against  the  employer  as  if  the  employe 
had  not  been  an  employe  of  nor  in  the  service  of  the  employer 
nor  engaged  in  his  work."  We  think  the  evidence  in  this  case 
very  conclusively  establishes  that  Morris,  although  designated  as 
foreman  or  inspector,  was  intrusted  with  and  was  exercising  su- 
perintendence. It  shows  that  at  the  time  in  question  the  general 
superintendent,  Peters,  was  absent,  and  that  Morris  was  acting 
as  such  with  the  authority  or  consent  of  such  employer;  such 
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Quinlan  v.  Lackawanna  Steel  Co.,  107  App.  Div.  176;  94  N.  Y.  Supp.  942. 

The  provisions  of  the  Employers'  Liability  Act  making  the  employer 
liable  to  the  employe  for  injuries  sustained  through  the  negligence  of  a 
coemploye  where  the  negligent  coemploye  is  "in  the  service  of  the  em- 
ployer entrusted  with  and  exercising  superintendenc,  etc./'  relates  to  that 
class  of  servants  who  are  generally  known  as  superintendents  and  whose 
sole  or  principal  duty  is  to  oversee  the  work  of  others.  It  does  not  apply 
to  the  conductor  or  driver  of  a  street  car. 

McLaughlin  v.  Interurban  St.  Ry.  Co.,  loi  App.  Div.  134;  91  N.  Y. 
Supp.  883. 

A  foreman  whose  duties  where  to  direct  drillers  where  to  drill  holes 
and  to  set  off  blasts,  and  who  had  immediate  superintendence  of  the  work, 
and  of  the  men  engaged  therein,  whom  he  had  authority  to  discharge, 
was,  in  setting  off  the  blast  which  caused  plaintiff's  injury,  engaged  in 
an  act  of  superintendence,  within  the  Employers'  Liability  Act. 

McBride  v.  New  York  Tunnel  Co..  loi  App.  Div.  448;  92  N.  Y. 
Supp.  382. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of 
the  plaintiffs  intestate,  it  appeared  that  the  action  was  based  upon  sub- 
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authority  or  consent  being  evidenced  by  the  manner  of  doing 
business,  extending  over  a  period  of  years.  The  deceased  and  the 
other  boiler  makers  were  under  the  control  of  and  subject  to  the 
direction  of  Morris  as  to  every  part  of  the  work.  He  could  say 
to  one  **go/'  and  to  the  other  "come,"  and  they  obeyed.  In  the 
case  at  bar  two  were  directed  to  cut  or  remove  the  bolts,  and  the 
deceased  was  to  bring  the  tackle,  and  make  it  fast  to  the  casting. 
All  was  being  done  under  his  supervision.  He  occupied  precisely 
the  same  relation  to  the  men  under  him  as  Peters,  the  general  su- 
perintendent, would  have  done  had  he  been  present.  Morris  was 
not  engaged  in  performing  a  detail  of  the  work,  but  was  engaged 
in  superintending  the  doing  of  an  entire  job.  If  the  general  su- 
perintendent, Peters,  had  stood  by  and  seen  a  dangerous  structure 
erected  by  certain  employes,  and  had  permitted  another  employe, 
who  was  ignorant  of  the  danger,  to  go  upon  it  without  warning 
and  thereby  sustain  injury,  there  could  be  no  question  but  that 
the  defendant  would  be  liable  for  such  negligence  on  the  part 
of  Peters.    Under  the  plain  meaning  of  the  "act,"  Morris,  for  the 
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division  2  of  section  i  of  the  Employers'  Liability  Act.  The  intestate  had, 
for  a  period  of  two  years  prior  to  the  accident,  been  performing  the  duty 
of  a  car  coupler  in  the  defndant's  railroad  yard.  The  system  of  starting 
trains  in  vogue  in  the  yard  was  as  follows: 

A  locomotive  would  back  down  to  a  train  of  cars  and  would  be  coupled 
thereto  by  the  intestate.  The  coupling  took  place  opposite  the  office  of 
the  train  dispatcher  and  it  was  the  duty  of  the  latter,  when  he  saw  that 
the  work  of  coupling  had  been  completed,  to  ring  a  gong  to  start  the 
train,  and  when  this  signal  was  communicated  to  the  engineer  of  the  train 
the  train  would  be  started. 

On  the  occasion  in  question  the  intestate  coupled  a  locomotive  to  the 
train,  and  immediately  after  the  train  had  started  the  intestate  was  found 
under  the  wheels  thereof  suffering  from  the  injury  which  resulted  in  his 
death.  At  the  time  in  question,  the  train  dispatcher  being  otherwise  en- 
gaged, his  duties  were,  in  accordance  with  a  custom  which  had  existed  for 
a  long  period,  being  performed  by  a  train  clerk. 

It  was  held,  that  assuming  that  the  train  was  started  while  the  deceased 
was  engaged  in  the  coupling,  or  while  he  was  attempting  to  withdraw  to 
a  place  of  safety,  by  one  who,  in  the  absence  of  the  regular  train  dis- 
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time  being,  in  the  absence  of  Peters,  stood  in  his  place,  and  the 
defendant  was  likewise  liable  for  his  negligence. 

It  would  not  be  profitable  to  discuss  the  cases  which  declare  the 
rule  of  liability  at  common  law.  The  clear  purpose  of  the  em- 
ployers' liability  act  is  to  extend  such  common-law  liability,  and 
to  make  an  employer  liable  to  an  employe  for  any  injury  resulting 
from  the  negligent  acts  or  omissions  of  any  other  employe,  no 
matter  what  his  grade  or  rank,  providing  at  the  time  he  was 
acting  as  superintendent  with  the  authority  or  consent  of  such 
employer,  and  provided  such  negligent  act  or  omission  relates  to 
the  duties  of  superintendence,  and  does  not  relate  to  a  mere 
detail  of  the  work  which  such  acting  superintendent  may  under- 
take to  perform.  Upon  the  evidence,  we  think  the  jury  were 
justified  in  finding  that  Morris  was  "acting  as  superintendent  with 
the  authority  or  consent"  of  the  defendant,  and  that  his  negligence 
was,  under  the  statute,  attributable  to  it. 

It  is  urged  that  the  evidence  fails  to  show  that  plaintiff's  in- 
testate  was   free   from   contributory  negligence,  because,   it  is 
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patcher,  had  for  years  been  accustomed  to  take  his  place  and  perform  such 
duty,  his  act  cannot  be  regarded  under  the  Employers'  Liability  Act  as  a 
mere  detail  of  the  work,  for  which  the  defendant  is  not  responsible,  but 
rather  as  an  act  of  superintendence,  for  which,  if  negligently  performed, 
it  would  be  liable. 

McHugh  V.  Manhattan  Ry.  Co.,  179  N.  Y.  378. 

Where  the  plaintiff  was  directed  by  his  foreman  to  operate  a  cloth  cut- 
ting machine  on  a  table  not  designed  for  its  use,  and  plaintiff  was  injured 
by  the  jumping  of  the  machine  caused  by  defects  in  the  table,  the  negli- 
gence of  the  foreman  in  directing  plaintiff  to  use  such  table  was  not  that 
of  plaintiff's  fellow  servant  but  of  a  person  exercising  superintendence, 
within  the  Employers*  Liability  Act. 

Braunberg  v.  Solomon,  102  App.  Div.  330;  92  N.  Y.  Supp.^06. 

d.  Assumption  of  risk. 

Section  3  of  the  Employers'  Liability  Act,  which  prescribes  a  new  rule 
with  reference  to  the  assumption  of  risks  by  an  employe,  applies  to  all 
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alleged,  he  could  have  known  whether  or  not  all  the  bolts  had  been 
removed,  and  therefore  whether  it  was  safe  for  him  to  go  in  front 
of  the  casting;  that  a  glance  by  him  would  have  disclosed  the  exact 
situation.  The  test  in  such  cases  has  always  been  held  to  be, 
what  would  a  person  of  ordinary  care  and  prudence  have  done 
under  like  circumstances?  In  the  case  at  bar  an  "engine  front" 
was  to  be  removed,  presumably  in  accordance  with  the  rules 
adopted  by  the  company  and  with  the  methods  for  years  employed 
by  it.  The  deceased  saw  that  the  work  was  being  done  in  the 
presence  of  an  experienced  foreman,  who  was  familiar  with  such 
rule  and  method.  When  the  deceased  came  to  perform  his  part 
of  the  work,  was  he  guilty  of  negligence  because  he  failed  to  look 
and  see  whether  the  preliminary  work  done  in  the  presence  of  the 
foreman  had  been  properly  done?  The  deceased  was  not  re- 
quired, in  order  to  absolve  himself  from  the  charge  of  contribu- 
tory negligence,  to  have  examined  and  investigated,  to  a  ascertain 
that  all  his  coworkers  who  had  preceded  him  upon  the  job  had 
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causes  of  action  thereafter  arising  in  favor  of  employes  against  their  em- 
ployers, based  on  the  negligence  of  the  latter. 

Ward  V.  Manhattan  R.  Co.,  95  App.  Div.  437 ;  88  N.  Y.  Supp.  758. 

The  provisions  of  section  3  of  the  Employers'  Liability  Act  do  not 
prevent  the  application  of  the  rule  that  an  action  by  an  employe  may  be 
defended  on  the  ground  that  the  risk  was  assumed  by  him,  as  well  as  that 
his  own  negligence  in  taking  the  risk,  which  the  situation  plainly  indi- 
cated contributed  to  the  injury  complained  of;  but  where  the  risk  was  not 
one  which  necessarily  existed,  it  is  not  to  be  held  as  a  matter  of  law  that 
the  employe  assumed  it,  but  the  case  is  for  the  jury. 

Vaughn  v.  Glens  Falls  P.  Cement  Co.,  105  App.  Div.  136;  93  N.  Y. 
Supp.  979. 

Section  3  of  the  Employers*  Liability  Act  which  provides:  "The  ques- 
tion whether  the  employe  understood  and  assumed  the  risk  of  such  injury, 
or  was  guilty  of  contributory  negligence  by  his  continuance  in  the  same 
place  and  course  of  employment  with  knowledge  of  the  risk  of  injury 
^hall  be  one  of  fact,  subject  to  the  usual  powers  of  the  court  in  a  proper 
case  to  set  aside  a  verdict  rendered  contrary  to  the  evidence"  does  not 
operate  to  relieve  the  plaintiff  from  showing  that  his  intestate  was  free 
ir.iia  contributory  negligence,  nor  require  the  submission  of  such  ques- 
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properly  performed  their  work.  He  had  a  right  to  assume  that 
the  foreman,  who  was  there  for  the  purpose,  had  knowledge  as 
to  that,  and  that  he  (the  deceased)  would  not  be  permitted  to  go 
into  a  place  of  danger,  treated  in  the  presence  of  the  foreman, 
without  warning  from  him. 

Upon  the  question  of  assumption  of  risk  by  the  deceased,  we 
think  the  jury  were  amply  justified  in  finding  adversely  to  the  de- 
fendant. We  do  not  hold — it  is  not  necessary  to  hold  in  this  case 
— ^that  cases  may  not  arise  where  the  evidence  so  conclusively 
establishes  assumption  of  risk  that  it  may  be  so  decided  as  matter 
of  law.  That  proposition  was  in  no  manner  involved  in  Hoehn  v. 
Lautz,  94  App.  Div.  14;  87  N.  Y.  Supp.  921,  decided  by  this  court. 
In  that  case  it  was  stated  in  the  opinion  (page  18  of  94  App.  Div., 
page  923  of  87  N.  Y.  Supp.)  that  the  intestate  was  himself  re- 
sponsible for  allowing  an  excessive  amount  of  steam  to  go  into  the 
drum,  which  was  the  cause  of  the  accident.  In  this  case,  if  we 
are  right  in  our  conclusion  that  the  accident  occurred  through  the 
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tion  to  the  jury,  where  there  is  an  utter  absence  of  proof  tending  to 
establish  the  exercise  of  care  by  the  intestate. 

\Milson  V.  New  York  Mills,  107  App.  Div.  99 ;  94  N.  Y.  Supp.  1090. 

An  employe  breaking  stone  in  a  quarry,  was  injured,  by  reason  of  the 
explosion  of  dynamite  left  in  the  stone.  (Ic  informed  the  foreman  that 
he  was  afraid  to  break  the  stone,  because  powder  might  have  been  left 
there.  The  foreman  examined  the  stone,  assured  the  employe  that  it  was 
safe,  and  directed  him  where  to  strike.  The  employe  obeyed  and  the 
explosion  occurred.  It  was  held,  that  under  section  3  of  the  Employers' 
Liability  Act,  the  question  whether  the  plaintiff  assumed  the  risk  of  the 
injury  was  one  of  fact  for  the  jury. 

Di  Stefeno  v.  Peekskill  Lighting  &  R.  Co.,  107  App.  Div.  293;  95  X.  Y. 
Supp.  179. 

An  action  was  brought  under  the  Employers*  Liability  Act  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  while  in  the  em- 
ploy of  the  defendant.  It  appeared  that  the  defendant  was  engaged  in 
the  erection  of  a  building  and  that  the  work  was  in  charge  of  a  superin- 
tendent who  hired  and  discharged  men  and  directed  their  work. 

For  the  purpose  of  raising  large  roof  timbers  the  superintendent  erected! 
on  the  floor  of  the  upper  story  a  shears  derrick.    At  the  time  of  the  ercc- 
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negligence  of  the  foreman,  Morris,  and  that  his  negligence  was 
the  negligence  of  the  defendant,  the  deceased  did  not  assume  such 
risk.  At  common  law,  if  the  danger  was  caused  by  the  negli- 
gence of  the  master,  and  was  unknown  to  the  servant  injured 
thereby,  and  could  not  have  been  ascertained  by  the  exercise  of 
ordinary  care  and  prudence,  there  was  no  assumption  of  risk.  We 
think  the  case  is  entirely  barren  of  evidence  tending  to  show  that 
the  deceased  assumed  the  risk  of  the  accident  which  befell  him, 
unless  we  should  hold  that  he  assumed  the  risk  of  the  negligence 
of  Morris,  who,  as  we  have  held,  was  for  the  time  being  the  alter 
ego  of  the  defendant.  We  think  such  was  not  the  rule  even  under 
the  common  law,  and  certainly  not  under  the  employers'  liability 
act. 

We  conclude  that,  upon  a  fair  consideration  of  the  evidence  in 
this  case,  the  jury  were  entitled  to  find,  as  it  did  under  the  very 
fair  and  impartial  charge  of  the  court,  to  which  no  exception  was 
taken  by  the  defendant,  that  the  defendant  was  guilty  of  negli- 
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tion  of  the  derrick  the  superintendent's  attention  was  called  to  the  fact 
that  the  derrick  should  be  secured  in  a  certain  manner,  but  the  superin- 
tendent refused  to  secure  it  in  that  manner,  although  it  was  customary 
and  proper  to  do  so.  While  the  first  timber  was  being  lifted  by  the  der- 
rick the  superintendent  called  the  plaintiff  from  his  work  in  another  por- 
tion of  the  building  and  directed  him  to  help  to  haul  it  in  between  the 
legs  of  the  derrick,  and  while  so  engaged  the  derrick  fell  over  backward, 
striking  the  plaintiff  and  injuring  him.  The  plaintiff  knew  nothing  as  to 
the  manner  in  which  the  derrick  had  been  constructed  or  was  supported, 
and  was  working  with  his  back  to  the  derrick  when  it  fell  upon  him.  It 
was  held  that  the  jury  were  justified  in  finding  that  the  superintendent 
was  guilty  of  negligence  and  that  the  plaintiff  was  free  from  contributory 
negligence,  and  that  the  defndant  was  liable  under  the  terms  of  the  Em- 
ployers' Liability  Act. 

Bellegarde  v.  Union  Bag  &  Paper  Co.,  90  App.  Div.  577;  86  N.  Y. 
Supp.  72. 

The  decedent's  death  resulted  from  his  slipping  from  a  gangway  be- 
tween two  rooms,  the  floor  of  one  being  three  feet  lower  than  the  floor 
of  the  other.  The  decedent  slipped  because  of  defective  cleats  on  the 
gangway.    The  decedent  had  been  employed  in  the  defendant's  factory  for 

23 
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gence  which  caused  the  injury,  that  the  plaintifiF's  intestate  was 
free  from  contributory  negligence,  and  that  he  did  not  assume 
the  risk. 

No  question  was  made  by  respondent's  counsel  upon  this 
appeal  that  the  verdict  is  excessive.  . 

We  conclude  that  the  judgment  entered  upon  the  nonsuit  should 
be  reversed,  with  costs,  and  that  judgment  should  be  directed  in 
favor  of  the  plaintiff  upon  the  verdict  of  the  jury,  with  costs. 

Judgment  appealed  from  reversed,  with  costs  to  the  appellant,  and  judg- 
ment ordered  in  favor  of  the  plaintiff  upon  the  verdict  of  the  jury,  with 
costs.  All  concur,  except  NASH,  J.,  who  dissents  in  an  opinion  in  which 
WilLLIAMS,  J.,  concurs. 

NASH,  J.  (dissenting).  I  do  not  think  that  it  can  be  properly 
said  that  the  position  of  Morris,  the  foreman  in  charge  of  the 
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several  years  as  night  foreman,  having  full  charge  thereof  at  that  time. 
At  various  times  he  had  repaired  the  gangway  and  renewed  the  cleats 
thereon.  There  was  on  hand  in  the  factory  cleats  with  which  to  replace 
those  in  use. 

An  action  was  brought  by  decedent's  administrator  under  the  Em- 
ployers' Liability  Act.  It  was  held  that  a  verdict  for  the  plaintiff  would 
be  set  aside  as  against  the  weight  of  evidence. 

Baker  v.  Empire  Wire  Co.,  102  App.  Div.  125;  92  N.  Y.  Supp.  355. 

e.  Notice  of  defective  condition. 

Under  the  Employers*  Liability  Act,  section  3,  providing  that  an  em- 
ploye shall  not  be  entitled  to  compensation  for  injuries  where  he  knew  of 
the  defects,  and  failed  to  give  information  thereof  to  his  employer  within 
a  reasonable  time,  unless  such  defect  was  known  to  the  employer,  a 
servant  was  not  barred  of  recovery  as  a  matter  of  law  because  of  his 
knowledge  of  the  defect  and  his  failure  for  two  weeks  after  he  knew  of 
it  to  inform  his  employer,  where  there  was  evidence  that  the  employer's 
superintendent  had  seen  the  defect  at  a  time  prior  to  the  accident. 

Keating  v.  Coon,  103  App.  Div.  112;  92  N.  Y.  Supp.  474. 
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work  in  which  Faith  was  employed,  was  that  of  superintendent, 
or  that  he  was  at  the  time  that  Faith  received  the  injury  which 
resulted  in  his  death,  within  the  meaning  of  the  employers'  liabil- 
ity act,  a  person  exercising  superintendence,  or  whose  sole  or  prin- 
cipal duty  was  that  of  superintendence.  He  was  foreman  of  the 
boiler  makers  under  direction  of  Peters,  the  general  foreman,  from 
whom  Morris  received  his  orders  and  distributed  the  work  among 
the  men  under  him.  Morris  worked  with  the  boiler  makers, 
looked  after  the  work,  and  inspected  boilers.  His  labor  of  inspect- 
ing boilers  was  that  when  the  fire  was  out  of  the  boiler — out  of 
the  fire  box — ^and  it  was  cold,  he  examined  the  stay  bolts  and 
flues.  "He  gets  into  the  boiler,  and  looks  it  over,  and  determines 
whether  it  needs  repairs  or  not.  In  case  he  decides  that  some 
repairs  are  needed  on  the  boiler,  he  gives  instructions  to  the  men 
to  make  the  repairs."  He  inspected  all  the  boilers  that  came  in. 
There  were  about  50  or  55  boilers  for  him  to  look  after  every  day, 
to  give  them  external  inspection.  He  inspected  on  the  average 
15  or  20  on  the  inside  daily.  He  set  the  boiler  makers  at  work 
on  any  particular  boiler.  He  did  not  stay  with  them  until  they 
finished  their  work  .  He  would  go  about  to  the  different  men  and 
different  engines.  In  the  ordinary  course  of  business,  he  would 
have  some  of  them  working  on  one  job  and  some  on  another. 
At  the  same  time  he  was  about  the  shop,  looking  after  the  next 
job.  When  their  work  in  repairing  a  boiler  was  done,  Morris 
.inspected  it,  and,  if  he  did  not  think  it  was  done  right,  he  made 
them  d9  it  over  or  fix  it.  This  is  the  evidence  of  Peters,  the  gen- 
eral foreman. 

There  is  no  question  as  to  the  character  of  the  work  in  which 
Morris  was  engaged.    He  says: 

"My  position  at  the  time  was  foreman  of  bo^er  makers.  I  inspected 
all  locomotives  that  came  in  from  the  east  and  west  on  both  divisions,  and 
looked  after  giving  out  the  work  and  seeing  that  it  was  done  properly.  I 
did  not  do  any  of  the  repairing  myself  at  that  time.  I  did  all  the  inspect- 
ing myself.  In  inspecting  I  used  a  hammer.  It  was  my  business,  in  the 
ordinary  course  of  events  down  there,  to  get  inside  of  those  boilers  with 
a  hammer  to  see  how  they  looked,  and  whether  they  were  sound  and  in 
order  or  not;  and  I  inspected  them  on  the  outside.  I  did  not  hammer 
ttiem  any  on  the  outside  to  do  that.    In  the  course  of  inspection,  I  also 
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looked  at  the  stay  bolts  and  different  part.  The  work  in  doing  that 
inspection,  as  I  have  described,  was  the  manual  labor  that  I  did.  If  I 
found  anything  the  matter  with  a  boiler,  I  gave  the  work  to  some  boiler 
maker  under  my  charge.  I  couldn't  stand  right  over  one  job  when  I  had 
different  men  to  look  after.  I  was  around  from  one  to  another,  and 
inspecting  the  engines  as  they  came  in.  The  engines  had  to  be  inspected 
immediately  after  their  arrival.  I  was  not  there  when  they 
commenced  working  on  that  engine  on  which  Mr.  Faith  was 
hurt.  The  engine  had  a  bursted  flue,  and  that  necessitated  the  removal 
of  the  front.  I  told  these  men  to  remove  it,  Elmer  Depan,  John  Faith,  and 
Mike  Kelley.  I  say  I  was  not  present  when  they  began  their  work.  When 
I  first  saw  it,  when  I  got  there,  Depan  was  taking  off  the  nuts.  He  had 
got  two  or  three  off  when  I  went  by  the  front  first.  I  went  down  to  the 
dump  pit  then  to  inspect  an  engine.  That  was  about  300  feet  from  where 
this  engine  stood,  I  should  judge.  I  couldn't  say  just  how  long  I  was 
down  there.  At  that  time,  when  I  went  by  this  engine  first,  and  Depan 
was  taking  off  the  first  of  the  nuts,  .Kelley  was  also  there,  Kelley  and 
Depan.  Faith  was  not  there  at  that  time ;  he  came  later  on.  I  might  have 
been  down  to  the  pit  making  that  inspection  fifteen  or  twenty  minuted. 
Ihen  I  went  back  to  the  roundhouse.  I  passed  by  this  engine.  I  went 
to  look  after  another  job  in  the  roundhouse  then.  It  was  over  in  the  other 
roundhouse — the  eastern  roundhouse — where  I  went  then.  That  was  the 
second  time  I  passed  and  saw  this  job.  I  came  back  again  before  this  job 
was  finished.  With  reference  to  the  number  of  nuts  removed,  the  second 
time  I  saw  it,  Depan  was  up  on  top,  and  Faith  stood  right  in  front,  and 
had  about,  I  should  say,  six  or  seven  nuts  yet  to  remove.  I  did  not  see  it 
again  before  it  fell. 


t» 


Clearly  within  the  case  of  Vogel  v.  American  Bridge  Co.,  180 
N.  Y.  373;  73  N.  E.  I,  Morris  was  not  the  alter  ego  of  the  de- 
fendant ;  on  the  contrary,  a  fellow  workman  with  Faith,  the  part 
taken  by  the  latter  being  a  mere  detail  of  the  work  in  which 
they  were  both  employed. 

The  judgment  should  be  affirmed. 

WILLIAMS,  J.,  concurs. 
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BRADSHAW    et   al.    v.    MUTUAL    LIFE    INS.    CO.    OF 

NEW  YORK. 

( 109  App.  Div.  375 ;  9S  W^-  V-  Supp.  780.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    Nov,  15,  1905.) 

I.  Insurance — ^Right  to  Proceeds — ^Designated  BENEnaARiES — ^Married 
Women. 

Laws  1840,  p.  59,  c.  8o»  as  amended  by  Laws  1870,  p.  612,  c.  277* 
makes  it  lawful  for  a  married  woman  to  insure  the  life  of  her  hus- 
band for  her  sole  use,  and  declares  the  amount  of  such  insurance  to 
be  her  own  property,  free  from  claims  of  her  husband  or  his  creditot  s. 
The  same  act,  as  amended  by  Laws  1873,  p.  1234,  c.  821,  provides 
that  a  policy  in  favor  of  a  married  woman  may  be  surrendered,  etc, 
and  such  married  woman  may,  in  case  she  have  no  child  or  any  tssue 
of  any  child,  dispose  of  such  policy  by  will  or  deed.  A  policy  was 
declared  to  be  payable  on  insured's  death  to  his  wife,  "for  her  sole 
use,  if  living,  in  conformity  with  the  statute,  and,  if  not  living,  to 
their  children  or  their  guardian  for  their  use."    Held,  that  the  policy 

Note. — ^Wife's  Interest  as  BENEFiaARv  in  Life  Insurance  on  HusBANa 

a.  Statute,  293. 

b.  In  general,  295. 

c.  Nature  of  interest,  295. 

d.  Right  to  excess,  299. 

e.  Husband's  power  of  disposition,  301 

1.  By  assignment,  301. 

2.  By  surrender,  302. 

f.  Assignability,  304. 

I.  Consent,  306. 

g.  Transfer  on  death,  jpfj, 

fa.  Exemption  from  her  creditors,  309. 


a.  Statute. 

A  married  woman  may,  in  her  own  name,  or  in  the  name  of  a  third 
person,  with  his  consent,  as  her  trustee,  cause  the  life  of  her  husband  to 
be  insured  for  a  definite  period,  or  for  the  term  of  his  natural  life.  Where 
a  married  woman  survives  such  period  or  term  she  is  entitled  to  receive 
the  insurance  money,  payable  by  the  terms  of  the  policy,  as  her  separate 
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was  within  the  statute,  and,  in  case  of  the  death  of  the  wife  without 
issue  prior  to  the  death  of  her  husband,  passed  under  the  residuary 
clause  of  her  will,  although  the  policy  was  procured  by  the  husband, 
who  kept  it  in  his  possession  and  paid  the  premiums  thereon. 

2.  Estoppel — ^Repudiation  of  Agreement. 

Where  an  insurance  policy  was  issued  in  favor  of  the  wife  of  m- 
sured,  in  conformity  with  the  statute  (Laws  1840,  p.  59,  c.  80,  as 
amended  by  Laws  1870,  p.  612,  c.  277,  and  Laws  1873,  p.  1234,  c.  821), 
so  that  the  same  was  subject  to  disposition  by  the  wife  in  case  of  her 
death  without  issue,  an  agreement  by  the  insurer,  on  the  death  of  the 
wife,  without  issue  prior  to  the  death  of  insured,  to  pay  the  policy 
to  insured's  estate  in  consideration  of  the  payment  of  future  premiums 
by  insured,  and  the  consequent  payment  of  such  premiums,  did  not 
estop  the  insurer  to  deny  its  liability  to  insured's  estate. 

McLennan,  P.  J.,  and  Nash,  J.,  dissenting. 

Appeal  from  Special  Term,  Chautauqua  County. 
Action  by  William  A.  Bradshaw  and  another,  as  executors  of 
the  last  will  and  testament  of  Robert  C.  Bradshaw,  deceased, 

Wife's  Interest  as  Beneficiary  in  Life  Insurance  on  Husband, — con'd. 

property,  and  free  from  any  claim  of  a  creditor  or  representative  of  her 
husband,  except,  that  where  the  premium"  actually  paid  annually  out  of  the 
husband's  property  exceeds  five  hundred  dollars,  that  portion  of  the  insu- 
rance money  which  is  purchased  by  excess  of  premium  above  five  hun- 
dred dollars,  is  primarily  liable  for  the  husband's  debts.  The  policy  may 
provide  that  the  insurance,  if  the  married  woman  dies  before  it  becomes 
due  and  without  disposing  of  it,  shall  be  paid  to  her  husband  or  to  his, 
her  or  their  children,  or  to  or  for  the  use  of  one  or  more  of  those  per- 
sons; and  it  may  designate  one  or  more  trustees  for  a  child  or  children 
to  receive  and  manage  such  money  until  such  child  or  children  attain 
full  age.  The  married  woman  may  dispose  of  such  policy  by  will  or 
written  acknowledged  assignment  to  take  effect  on  her  death,  if  she  dies 
thereafter  leavingno  descendants  surviving.  After  the  will  or  the 
assignment  takes  effect,  the  legatee  or  assignee  takes  such  policy  absor 
lutely. 

A  policy  of  insurance  on  the  life  of  any  person  for  the  benefit  of  a  mar- 
ried woman,  is  also  assignable  and  may  be  surrendered  to  the  company 
issuing  the  same,  by  her,  or  her  legal  representative,  with  the  written  con- 
sent of  the  assured. 
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against  the  Mutual  Life  Insurance  Company  of  New  York.  From 
a  judgment  for  defendant,  plaintiffs  appeal.    AtHrmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIL- 
LIAMS, HISCOCK,  and  NASH,  JJ. 

Wade  &  Stevenson,  for  appellants. 

Davis,  Stone  &  Auerbach,  Charles  E.  Hotchkiss,  and  Julian  C. 
Harrison,  for  respondent. 

WILLIAMS,  J.  The  judgment  should  be  affirmed,  with  costs. 
The  action  is  to  recover  the  amount  of  an  insurance  policy  issued 
by  the  plaintiffs'  testator,  Robert  C.  Bradshaw,  payable  at  his 
death  to  his  wife,  Carrie  J.,  for  her  sole  use,  if  living,  in  con- 
formity with  the  statute,  and,  if  not  living,  to  their  children,  or 
their  guardian  for  their  use.  The  policy  was  issued  January  16, 
1882.  The  Bradshaws  were  then  husband  and  wife,  and  con- 
tinued such  until  the  wife  died,  July  13,  1896.    They  never  had 

Wifb's  Interest  as  Beneficiary  in  Life  Insurance  on  Husband, — con'd. 

§  22^  Domestic  Relations  Law,  chap.  272  of  1896. 

b.  In  general. 

To  bring  insurance  by  a  wife  upon  her  husband's  life  within  the  opera- 
tion of  the  statute,  it  is  not  essential  that  it  should  appear,  either  by  the 
terms  of  the  policy  or  by  extrinsic  evidence,  that  it  was  her  intention  to 
avail  herself  of  the  provisions  of  the  statute,  as  such  intention  is  to  be 
presumed  from  the  beneficial  nature  of  the  policy. 

Brummer  v.  Cohn,  86  N.  Y.  11. 

A  policy  on  the  life  of  a  husband  payable  to  his  legal  representatives  is 
not  one  for  the  benefit  of  his  wife  within  the  meaning  of  the  statute. 

Dannhauser  v.  Wallenstein,  169  N.  Y.  199;  62  N.  E.  160;  32  Civ. 
Pro.  276. 

•An  endowment  policy  is  within  the  purview  of  the  statute. 

Brummer  v.  Cohn,  86  N.  Y.  11. 

c.  Nature  of  interest. 
Under  the  ordinary  life  insurance  policy  taken  out  by  a  husband  for  the 
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any  children.  Mrs.  Bradshaw  left  a  will  by  which  she  made  no 
specific  disposition  of  this  policy,  but  disposed  of  all  her  property, 
including  this  policy,  provided  she  had  power  to  dispose  of  it  by 
will.  Her  will  was  duly  admitted  to  probate,  and  an  executor 
appointed  thereunder,  who  duly  qualified,  and  who  claims  the 
money  payable  upon  this  policy.  The  husband,  Bradshaw,  ne- 
gotiated for  this  policy  himself,  and  retained  it  and  paid  the  pre- 
miums thereon  until  his  wife  died.  Immediately  after  her  death, 
he  agreed  with  the  defendant  to  pay  the  future  premiums  during 
his  life,  in  consideration  of  which  agreement  the  defendant  agreed 
to  make  the  policy  payable  to  his  estate,  and  notified  him  in 
writing  that  it  had  done  so,  and  he  did  thereafter  pay  the  pre- 
miums until  his  death,  April  19,  1901.  He  left  a  will,  which  has 
been  admitted  to  probate  under  which  plaintiflFs  are  executors. 
The  court  held  that,  upon  the  issue  of  the  policy,  the  title  thereto 
vested  in  the  wife,  and  remained  so  until  her  death,  and  then  be- 
longed to  her  estate  and  passed  under  her  will ;  that  the  plaintiffs 
were  entitled  to  recover  from  the  defendant  the  premiums  paid 
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benefit  of  his  wife,  or  by  her  for  her  own  benefit  on  his  life,  she  takes  a 
vested  interest  in  the  policy  and  the  fund  payable  thereon  from  the 
moment  that  the  policy  is  delivered,  which  cannot  be  defeated  by  the 
subsequent  acts  of  the  insured. 

Shipman  v.  Protected  Home  Circle,  174  N.  Y.  398;  t^  N.  E.  83. 

Whitehead  v.  N.  Y.  Life  Ins.  Co.,  102  N.  Y.  143;  i  St.  Rep.  344; 
6  N.  E.  2J^. 

But  in  co-operate  or  assessment  life  insurance  the  wife  as  the  bene- 
ficiary takes  the  certificate  subject  to  change  without  her  consent  in  ac- 
cordance with  the  constitution  and  by-laws  of  the  association  and  has  no 
vested  interest  in  either  the  certificate  or  the  money  to  be  paid  upon  it. 

Shipman  v.  Protected  Home  Circle,  171  N.  Y.  398;  67  N.  E.  83. 

The  vested  rights  of  a  wife  in  the  death  benefit  cannot  be  impaired 
by  the  amendment  of  the  by-laws  of  a  fraternal  benefit  insurance  asso- 
ciation subsequent  to  the  issuing  of  the  benefit  certificate  to  her  husband. 

Bottjer  V.  Supreme  Council  Am.  Legion  of  Honor,  78  App.  Div.  546; 
79  N.  Y.  Supp.  684. 

Where  a  wife,  under  a  separation  agreement,  acquires  a  benefit  cer- 
tificate, issued  to  her  husband  for  her  benefit,  upon  her  promise  to  pay 
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by  the  husband  under  the  agreement  of  the  defendant,  with  in- 
trest,  but  had  no  right  to  the  amount  of  the  policy. 

It  will  be  seen,  therefore,  that  the  question  involved  in  this 
appeal  is  whether,  under  the  statute,  the  wife  had  title  to  the 
policy  at  her  death,  and  the  power  to  dispose  of  the  same  by  will. 
The  statute  under  which  the  policy  and  the  money  payable  thereon 
are  claimed  by  the  wife's  representatives  is  chapter  80,  p.  59, 
Laws  1840,  as  amended  by  chapter  187,  p.  306,  Laws  1858;  chap- 
ter 656,  p.  1413,  Laws  1866;  chapter  277,  p.  612,  Laws  1870; 
and  chapter  821,  p.  1234,  Laws  1873.  The  act  is  entitled  "An 
act  for  the  benefit  of  married  women  in  insuring  the  lives  of  their 
husbands.''  The  amendments  of  1870  and  1873  were  in  force 
when  this  policy  was  issued.  All  these  statutes  were  repealed  by 
the  domestic  relation  law  (chapter  272,  p.  215,  Laws  1896),  which 
took  effect  October  i,  1896,  and  section  22  of  that  law  was 
enacted  in  place  of  the  act  of  1840  and  its  amendments.  It  was 
provided  by  section  i  of  the  act  of  1840,  as  amended  in  1870,  in 
brief,  that  it  should  be  lawful  for  a  married  woman  to  cause  the 
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future  assessments,  which  she  does  with  the  knowledge  of  the  association, 
she  thereby  acquires  a  vested  interest  in  the  certificate  of  which  her  hus- 
band cannot  deprive  her  by  resigning  his  membership. 

Conselyea  v.  Supreme  Council  Am.  Legion  of  Honor,  3  App.  Dlv.  464; 
74  St  Rep.  7 ;  38  N.  Y.  Supp.  24& 

A  husband,  in  procuring  insurance  upon  his  life  for  his  wife's  benefit, 
acts  simply  as  her  agent  and,  by  force  of  the  statute,  she  acquires  a 
vested  interest  therein,  although  she  is  in  total  ignorance  of  the  existence 
of  the  policy  until  after  his  death,  and  her  claim  to  the  fruits  of  the  in- 
surance is  a  ratification  of  the  act  by  which  it  was  obtained. 

Whitehead  v.  N.  Y.  Life  Ins.  Co.,  102  N.  Y.  143;  i  St.  Rep.  344; 
6  N.  E.  ^, 

Under  a  policy  payable  to  the  wife  if  living,  she  does  not  take  a  vested 
interest. 

Lane  v.  De  Mets,  59  Hun,  462. 

Where  a  policy  is  issued  by  a  company,  neither  a  fraternal  nor  a  mu- 
tual benefit  association,  payable  to  the  insured's  legal  representatives  or 
assigns,  upon  kn  application  directing  payment  to  the  person  designated 
in  his  will,  and  he  bequeaths  to  his  wife  the  balance  due  on  the  policy  after 
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life  of  her  husband  to  be  insured  for  her  sole  use,  and  the  amount 
of  the  insurance  should  be  her  own  property,  free  from  any 
claims  of  the  husband  or  his  creditors  or  persons  claiming  under 
him.  And  by  section  2  of  such  act,  as  amended  in  1873  (Laws 
1873,  p.  1235,  c.  821),  it  was  provided: 

"Any  policy  in  favor  of  a  married  woman,  or  of  her  and  her  children- 
*  *  *  may  be  surrendered  to  and  purchased  by  the  company  issuing  the 
same,  in  the  same  manner  as  any  other  policy.  And  such  married  woman 
may,  in  case  she  have  no  child  or  children  born  of  her  body,  or  any  issue 
of  any  child  or  children  born  of  her  body,  dispose  of  such  policy  in  and 
by  a  last  will  and  tertament  or  any  instrument  in  the  nature  of  a  last  will 
and  testament  or  by  her  deed  duly  executed  and  acknowledged  *  *  * 
which  disposition  lawfully  made,  shall  invest  the  person  or  persons  to 
whom  such  policy  shall  have  been  so  bequeathed  or  granted  or  conveyed, 
with  the  same  rights  in  respect  thereto,  as  such  married  woman.  woii?fi 
have  had,  in  case  she  survived  the  person  on  whose  life  such  policy  was 
issued,  and  such  legatee,  or  grantee  shall  have  the  same  right  to  dispos'- 
of  such  policy  as  herein  conferred  on  such  married  woman.* 


tf 


There  seems  to  be  no  provision  in  the  sections  quoted  as  to  the 
form  in  which  the  policy  may  be  issued.    The  provision  in  section 
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the  satisfaction  of  a  debt,  to  secure  which  it  had  been  assigned,  the  title 
vests  in  the  widow  as  executrix,  not  as  beneficiary,  and  she  is  entitled  as 
a  specific  legatee  to  the  proceeds,  except  as  against  creditors  of  his 
estate. 

Leonard  v.  Harney,  173  N.  Y.  352;  66  N.  E.  2. 

When  part  of  the  premiums  are  paid  by  the  wife  and  the  rest  by  the 
husband  with  money  stolen  from  his  employers,  in  an  action  by  his  em- 
ployers to  impress  the  proceeds  of  the  policy  with  a  trust  in  their  favor, 
the  wife  is  entitled  to  receive,  not  only  the  amount  contributed  by  her, 
but  a  share  of  the  entire  proceeds  proportioned  to  such  amount. 

Dayton  v.  H.  B.  Claflin  Co.,  19  App.  Div.  lao;  45  N.  Y.  Supp.  1005. 

Evidence  of  the  delivery  by  a  husband  of  a  policy  upon  his  life  to  his 
wife  as  a  gift  and  of  her  payment  thereafter  of  all  the  premiums  thereon 
authorizes  a  finding  both  of  a  gift  and  an  assignment,  vesting  her  with 
the  legal  title  thereto,  although  the  policy  is  conditioned  that  it  shall  not 
be  assigned  unless  in  writing. 

Griffin  v.  Prudential  Ins.  Co.,  43  App.  Div.  499;  60  N.  Y.  Supp.  79. 

An  ante-nuptial  agreement  by  a  wife  that  .she  will  not  claim  any  shkre 
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2  is  that  any  policy  that  had  been  issued  in  favor  of  a  married 
woman  or  of  her  and  her  children  might  be  surrendered  or  dis- 
posed of  by  will  or  assignment.  Section  22  of  the  domestic  re- 
lation law  re-enacts  section  i  of  the  old  law  in  substance,  though 
not  in  words,  and  then  provides  a  substitute  for  section  2,  viz. : 


"The  policy  may  provide  that  the  insurance  if  the  married  woman  dies 
before  it  becomes  due,  without  disposing  of  it,  shall  be  paid  to  her  hus- 
band, or  to  his,  her  or  their  children,  or  to  or  for  the  use  of  one  or  more 
of  these  persons.  ♦  ♦  ♦  The  married  woman  may  dispose  of  such 
policy  by  will  or  written  acknowledged  assignment,  to  take  effect  on  her 
death,  if  she  dies  thereafter,  leaving  no  descendant  surviving.  After  the 
will  or  the  assignment  takes  effect  the  legatee  or  assignee  takes  such  policy 
absolutely  (and  surrender  to  the  company  issuing  the  policy  is  also  pro- 
vided for)." 

The  policy  in  question  was  issued  under  the  old  act  of  1840  and 
its  amendments,  and  that  act  was  still  in  force  when  the  wife 
died  in  July,  1896;  the  repeal  taking  effect  in  October,  1896. 
Very  likely  the  domestic  relation  law  has  nothing  to  do  with  the 
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in  her  husband's  personal  estate  does  not  estop  her  from  claiming  the 
proceeds  of  a  policy  on  his  life. 

Van  Dermoor  v.  Van  Dermoor,  80  Hun,  107;  61  St.  Rep.  770;  30  N.  Y. 
Supp.  19! 

d.  Right  to  excess. 

After  the  payment  of  the  deficiency,  arising  after  all  the  assets  of  the 
husband's  estate  have  been  applied  upon  his  debts,  out  of  that  portion  of 
the  insurance  money  purchased  by  the  excess  of  premium,  the  surplus, 
if  any,  is  to  be  returned  to  the  widow. 

Kittel  V.  Domeyer,  13  Ann.  Cas.  114;  175  N.  Y.  205;  67  N.  E.  433. 

Matter  of  Thompson,  184  N.  Y.  36. 

The  intent  ^of  the  statute,  in  providing  that  the  excess  insurance  is  pri- 
marily liable  for  the  husband's  debts,  is  that,  when  his  estate  is  In- 
sufficient for  their  paj'ment,  the  rig;ht  of  the  wife  to  th?it  portion  of  the 
insurance  money  shall  be  postpoj^ec^.ta^thp  rights  of  creditors. 

Kittel  V.  Domeyer,  13  Ann.  C^.  Mf^i'.J/^JiJfyXj  ^05;  67  N,  E.  433.,/ 
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question  we  are  here  considering,  but  it  is  interesting  to  observe 
the  change  made  thereby  in  the  statute  of  1840  and  its  amend- 
ments. It  is  said  that  the  policy  did  not  conform  to  the  language 
of  the  statute;  that  it  was  not  one  for  the  sole  use  of  the  wife, 
under  section  i  of  the  amendment  of  1870,  nor  was  it  one  in 
favor  of  the  wife  or  of  her  and  her  children,  under  section  2  of 
the  amendment  of  1873  5  ^^^^  ^^  was  one  for  her  sole  use,  if  living, 
at  the  death  of  her  husband,  and,  if  not  then  living,  for  the  benefit 
of  their  children,  ^he  policy,  however,  by  its  language,  express- 
ly provided  it  was  in  conformity  with  the  statute,  and  this  ref- 
erence could  only  have  been  made  to  the  provision  of  the  amend- 
ments of  1870  and  1873,  above  referred  to. 

We  can  hardly  adopt  the  reasoning  of  appellant's  counsel  that 
the  policy  is  not  within  the  provisions  of  these  statutes,  in  view 
of  the  language  used  in  the  policy  referring  to  the  statute  and 
of  the  decisions  of  the  courts,  hereinafter  referred  to.  The  policy 
was  one  under  section  2  of  the  amendment  of  1873,  "in  favor  of 
a  married  woman  and  her  children." 

It  is  said  this  policy  was  not  one  procured  by  the  wife,  but  by 
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Matter  of  Thompson,  184  N.  Y.  36. 

The  wife  is  not  to  be  deprived  of  any  portion  of  the  insurance  moneys, 
until  it  is  ascertained  by  administration  upon  the  husband's  estate,  that 
the  other  assets  will  not  suffice  to  satisfy  the  claims  of  his  creditors. 

Kittel  v.  Domeyer,  13  Ann.  Cas.  114;  175  N.  Y.  205;  67  N.  E.  433. 

Matter  of  Thompson,  184  N.  Y.  36. 

The  wife's*  right  to  the  fund  created  by  the  husband's  investment  of 
his  money  in  insurance  upon  his  life  for  her  benefit  does  not  rest  upon 
contract,  but  upon  legislative  grant,  exempting  the  fund  from  the  claims 
of  his  creditors. 

Kittel  V.  Domeyer,  13  Ann.  Cas.  114;  175  N.  Y.  205;  67  N.  E.  433. 

Matter  of  Thompson,  184  N.  Y.  36. 

The  legislature  has  the  right  to  change  and  to  regulate  the  exemption, 
before  the  insurance  fund,  which  the  husband  accumulates  during  his 
life,  reaches  the  wife. 

Kittle  V.  Domeyer,  13  Ann.  Cas.  114;  175  N.  Y.  205;  67  N.  E.  433. 

The  premiums  upon  policies  assigned  by  a  wife  and  her  husband,  before 
his  death,  to  secure  the  payment  of  his  debts,  are  not  to  be  considered  as 
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the  husband ;  that  he  caused  it  to  be  issued,  kept  it  in  his  posses- 
sion, and  paid  all  the  premiums  thereon,  until  the  death  of  his 
wife,  and  therefore  the  policy  is  not  within  the  provision  of  the 
statute.  But  it  was  held  in  Whitehead  v.  N.  Y.  Life  Ins.  Co., 
102  N.  Y.  143;  6  N.  E.  267;  I  St.  Rep.  344;  55  Am.  Rep.  787,- 
that : 

"When  a  husband  procures  a  policy  of  insurance  upon  his  life  for  the 
benefit  of  his  wife,  or,  in  case  of  her  death  before  his,  of  their  children, 
in  procuring  it  and  in  doing  whatever  is  necessary  to  perfect  and  con- 
tinue the  rights  of  the  assured,  he  acts  simply  as  their  agent,  and,  by  force 
of  the  statute  authorizing  such  insurance  (chapter  80,  p.  59,  Laws  1840). 
they  acquire  a  vested  interest  in  the  policy  at  the  moment  of  its  delivery 
to  the  insured;  and  this  although  no  knowledge  of  the  existence  of  the 
policy  comes  to  them  until  after  his  death.  Their  claim  to  the  fruits  of  the 
insurance  is  a  ratification  of  the  act  by  which  it  was  obtained.  The  as- 
sured, therfore,  acquires  and  holds  their  ownership  irrespective  of  the 
question  whether  the  policy  has  actually  been  delivered  to  them." 

The  same  doctrine  was  held  in  Dayton  v.  H.  B.  Claflin  Co., 
19  App.  Div.  120-124;  45  N.  Y.  Supp.   1005;  and  Shipman  v. 

Wife's  Interest  as  Beneficiary  in  Life  Insurance  on  Husband, — con'd. 

part  of  the  five  hundred  dollars,  in  determining  the  amount  of  life  in- 
surance to  which  she  is  entitled. 
Id. 

e.  Husband's  power  of  disposition, 

I.  By  assignment. 

A  husband  may  attempt  to  destroy  a  policy  on  his  life  by  omitting  to 
pay  the  premiums,  in  which  case  his  wife  has  the  right  to  pay  them  and 
so  continue  the  policy  in  force,  but  he  cannot  impair  her  interest  as  bene- 
ficiary by  an  assignment  of  the  policy  without  her  consent. 

Leonard  v.  Harney,  173  N.  Y.  352;  66  N.  E.  2. 

An  endowment  policy  payable  to  the  insured's  wife  is  assignable  by  him 
to  the  extent  of  his  interest  therein  in  the  event  of  his  survival  of  the 
endowment  period. 

McDonough  v.  Aetna  Life  Ins.  Co.,  38  Misc.  625 ;  78  N,  Y.  Supp.  217. 
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Protected  Home  Circle,  174  N.  Y.  398;  67  N.  E.  83;  63  L.  R. 

A.  347. 

It  does  not  seem  to  be  essential  that  the  policy  shall  use  the 
precise  words  of  the  statute  in  order  to  be  regarded  as  within 
its  provisions.  If  it  is  issued  upon  the  life  of  the  husband  for  the 
benefit  of  the  wife  or  wife  and  children,  it  is  covered  by  the 
statute. 

In  Brummer  v.  Cohn,  86  N.  Y.  1 1 ;  40  Am.  Rep.  503,  it  was 
said  by  the  court : 

"The  act  does  not  require  that  it  should  appear  by  the  policy  that  k  was 
issued  under  the  act  in  order  that  the  insured  should  have  the  benefit  of 
its  provisions.  There  are  no  retrospective  terms.  The  act  is  remedial^ 
and  was  passed  for  the  benefit  of  married  woman  and  their  children,  and 
the  intention  of  a  married  woman  in  insuring  the  lif«  of  her  husband  to 
avail  herself  of  its  provisions  is  inferable  from  its  beneficial  nature." 

In  Whitehead  v.  New  York  Life  Ins.  Co.,  102  N.  Y.  143; 
6  N.  E.  267 ;  I  St.  Rep.  344 ;  55  Am.  Rep.  787,  the  policies  were 
payable  to  the  wife,  or,  in  case  of  her  death  before  the  husband, 
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But  he  cannot  dispose  of  her  interest  contingent  upon  his  death  before 
such  period. 

Fowler  v.  Butterly,  44  Super.  148. 

2.  By  surrender. 

A  Jiusband  cannot  surrender  to  the  company  for  its  cash  value  a  policy 
on  his  life  for  the  benefit  of  his  wife  without  her  consent. 

Whitehead  v.  N.  Y.  Life  Ins.  Co.,  102  N.  Y.  143;  i  St.  Rep.  344; 
6  N.  E.  267. 

But  he  has  the  power  to  surrender,  without  his  wife's  consent,  a  policy 
payable  to  her,  in  exchange  for  a  paid-up  policy,  as  it  is  issued  in  con- 
tinuation of  the  first  and  is  not  an  entire  cancellation  of. the  contract 
of  insurance,  as  in  the  case  of  the  surrender  of  the  paid-up  policy  for  its 
cash  value. 

People  y.  Globe  Mutual  L.  Ins.  Co.,  15  Abb.  N.  C.  75. 

A  wife  cannot  claim  the  benefit  of  a  policy,  issued  on  her  husband's 
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then  to  their  children,  and  they  were  held  to  be  within  the  statute. 

In  Walsh  v.  Mutual  Life  Ins.  Co.,  133  N.  Y.  408;  45  St.  Rep. 
123;  31  N.  E.  228;  28  Am.  St.  Rep.  651,  the  policy  was  payable 
to  the  wife  if  living;  if  not  living,  to  her  children,  and  it  was  held 
to  be  within  the  statute. 

In  Harvey  v.  Van  Cott,  71  Hun,  394;  55  St.  Rep.  32;  25  N.  Y. 
Supp.  25,  aiHrmed  on  opinion  below,  149  N.  Y.  579;  43  N.  E. 
987,  ihe  policy  was  payable  to  the  wife,  or,  if  she  should  not  be 
living,  then  to  her  children,  and  it  was  held  to  be  within  the 
statute.  In  that  case  the  wife  died  before  the  husband,  leaving 
no  children.  She  left  a  will,  wherein  her  husband  was  one  of  the 
executors.  The  will  contained  no  specific  disposition  of  the  policy, 
but  there  was  a  residuary  clause.  The  husband,  as  executor  of 
his  wife,  sold  the  policy  to  a  purchaser,  who  thereafter  paid  the 
premiums.  After  the  death  of  the  husband,  the  money  was 
claimed  by  his  personal  representatives  and  also  by  the  residuary 
legatee  under  his  wife's  will  and  by  the  purchaser  of  the  policy. 
It  was  held  that  the  policy  passed  under  the  residuary  clause  in 
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life  without  her  knowledge,  without  assuming  all  the  responsibility  of  a 
failure  to  perform  its  essential  conditions. 

Schneider  v.  U.  S.  Life  Ins.  Co.,  123  N.  Y.  109;  25  N.  E.  321. 

Where  a  husband  has  his  life  insured  in  favor  of  his  wife  without 
her  knowledge  and  subsequently  surrenders  the  policy  and  receives  a 
check  therefor  payable  to  the  joint  order  of  himself  and  wife,  upon  the 
delivery  to  the  company  of  a  paper,  apparently  duly  executed  and  ac- 
knowledged, purporting  to  be  a  consent  to  the  surrender  and  a  discharge 
from  liability  by  the  wife,  she  cannot,  upon  learning  the  facts  after  his 
death,  recover  the  amount  of  the  policy  from  the  company. 

Id. 

If  a  man  procures  a  policy  payable  to  his  wife,  subsequently  exchanges 
it  for  a  paid-up  policy  and  later  surrenders  it  for  its  cash  value,  without 
her  knowledge,  she  may,  upon  learning  the  facts  after  his  death,  ratify 
his  acts  in  procuring  the  first  policy  and  exchanging  it  for  the  paid-up 
policy  and  repudiate  his  surrender  of  the  latter  and  compel  the  company 
to  pay  the  same  to  her. 


304  VOLUME  XVII. 


Appellate  Division.  [Nov. 


the  wife's  will,  and  the  purchaser  from  her  executor  (the  hui- 
band)  got  good  title  to  it,  and  was  entitled  to  the  moneys  payable 
thereon. 

This  policy,  being  within  the  provisions  of  the  statute  at  the 
death  of  the  wife  without  children,  it  passed  under  the  residuary 
clause  in  her  will,  and  her  personal  representatives  are  entitled  to 
the  moneys  payable  thereon.  We  think  no  estoppel  was  estab- 
lished against  the  defendant's  interposing  its  defense.  If  the 
agreement  between  the  husband  and  the  defendant  was  invalid, 
it  was  so  as  a  matter  of  law,  and  the  husband,  as  well  as  the 
defendant,  was  bound  to  know  the  law.  There  was  no  mistake 
or  misrepresentation  of  the  facts.  They  were  all  known  to  the 
husband,  as  well  as  to  the  defendant.  The  plaintiffs  procured 
a  judgment  for  all  moneys  paid  by  the  deceased  to  the  defendant 
as  premiums,  pursuant  to  the  agreement,  with  interest,  which 
was  as  favorable  a  result  as  they  were  entitled  to. 

Without  discussing  the  other  objections  to  this  defense  made  by 
the  defendant,  we  think  no  error  was  committed  in  respect  to 
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•  

People  V.  Globe  Mut.  L.  Ins.  Co.,  15  Abb.  N.  C.  75. 

Where  a  policy  provides  that,  at  the  option  of  the  holder,  it  may  be 
converted  into  cash,  the  interest  of  the  insured's  wife  as  beneficiary  is 
subject  to  his  right  to  exercise  his  option  and  thus  become  the  beneficiary. 

Travelers'  Ins.  Co.  v.  Healey,  25  App.  Div.  53;  49  N.  Y.  Supp.  29. 

The  husband  can  transfer  such  right  without  the  written  consent  of 
the  wife. 

Id. 

f.  Assignability. 

The  provision  of  the  statute  for  assignments  by  wives  applies  not  only 
to  policies  issued  by  domestic,  but  also  to  those  issued  by  foreign  in- 
surance companies. 

Spencer  v.  Myers,  150  N.  Y.  269;  44  N.  E.  942. 

Fuller  v.  Kent,  13  App.  Div.  529;  43  N.  Y.  Supp.  649. 

A  policy  upon  her  husband's  life  for  her  benefit  is,  under  the  stat* - ', 
assignable  by  the  wife,  as  well  when  she  has  children  as  when  she  !;:.> 
not. 
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this  branch  of  the  case. 

No  other  questions  raised  on  the  appeal  need  be  discussed.  All 
concur,  except  McLENNAN,  P.  J.,  and  NASH,  J.,  who  dissent 
in  an  opinion  by  McLENNAN,  P.  J. 

McLENNAN,  P.  J.  (dissenting).  The  policy  in  question  was 
issued  to,  purchased,  owned,  and  paid  for  by,  the  husband.  He 
had  a  perfect  right  to  cause  it  to  be  made  payable  to  such  person 
or  class  of  persons  as  he  saw  fit,  or  to  his  estate.  There  is  no 
statute  which  in  any  manner  restricted  his  discretion  in  that  re- 
gard. If  the  policy  had  in  terms  been  made  payable  to  the  wife 
of  the  insured  if  living  at  the  time  of  his  death,  and,  if  not,  then 
to  his  estate,  it  would  hardly  be  claimed  that,  under  any  provision 
of  the  statute  referred  to  in  the  prevailing  opinion,  the  insurance 
would  belong  to  the  estate  of  the  wife  in  case  she  died  before 
the  insured.  We  think  the  provision  in  this  policy  is  exactly  to 
the  same  effect.  Its  language  is :  In  consideration,  etc.,  the  in- 
surer "promises  to  pay  at  its  home  office  in  the  city  of  New  York 
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Anderson  v.  Goldsmidt,  103  N.  V.  617;  4  St.  Rep.  286;  9  N.  E.  495. 

A  wife  can  assign  her  right  to  the  proceeds  of  an  endowment  policy 
in  tne  contingency  of  the  insured's  death  before  the  expiration  of  the 
endowment  period. 

Fowler  v.  Butterly,  44  Super.  148. 

When  a  policy  is  made  payable  to  the  wife  of  the  insured,  or  to  his 
representatives  in  case  of  her  death  before  him,  all  she  can  assign  is  her 
right  to  receive  the  amount  payable  upon  his  death  during  her  life  and 
she  cannot  make  an  absolute  assignment,  without  her  husband's  assent, 
of  the  policy  which  will  include  the  right  to  surrender  the  policy  and  re- 
ceive the  surrender  value. 

Rathbome  v.  Hatch,  90  App.  Div.  161 ;  85  N.  Y.  Supp.  775. 

A  policy  for  the  benefit  of  the  wife  of  the  insured,  providing  that,  in 
case  she  does  not  survive  him,  the  insurance  shall  go  to  their  children, 
is  not  assignable  by  her  during  his  lifetime,  but  she  can,  with  his  con- 
sent, transfer  her  contingent  interest  in  the  policy. 

Travelers'  Ins.  Co.  v.  Healey,  86  Hun,  524;  67  St.  Rep.  686;  33  N.  Y. 


Supp.  911. 
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unto  Carrie  J.  Bradshaw,  wife  of  Robert  C.  Bradshaw,  of  James- 
town, in  the  county  of  Chautauqua,  state  of  New  York,  for  her 
sole  use,  if  living,  in  conformity  with  the  statute,  and,  if  not 
living,  to  their  children,  or  their  guardian  for  their  use,  one 
thousand  dollars  (any  indebtedness  to  the  company  on  account 
of  this  contract  to  be  first  deducted  therefrom),  in  sixty  days 
after  satisfactory  proof  at  its  said  office  of  the  death  of  said 
Robert  C.  Bradshaw  during  the  continuance  of  this  policy." 
There  were  no  "children,"  and  therefore  it  is  proposed  to  con- 
strue the  policy  as  if  the  words  "if  living,  *  *  *  and,  if  not 
living,  to  their  children,  or  their  guardian  for  their  use,"  had  not 
been  used,  and  it  had  contained  the  words  "and,  if  dead,  to  her 
executors  or  administrators."  We  think  no  case  can  be  found 
which  is  authority  for  such  a  construction.  The  decision  in  the 
case  of  Whitehead  v.  New  York  Life  Ins.  Co.,  102  N.  Y.  143; 
6  N.  E.  267 ;  I  St.  Rep.  344 ;  55  Am.  St.  Rep.  787,  and  what  was 
said  in  the  opinion  of  the  court,  had  reference  to  a  contract  of 
insurance  made  with  the  wife,  and  not  by  the  husband,  as  in  the 

Wife's  Interest  as  Beneficiary  in  Life  Insurance  on  Husband, — con*d. 

I.  Consent. 

Nothing  short  of  a  written  consent  by  a  husband  to  an  assignment  by 
his  wife  of  a  policy  upon  his  life  is  a  compliance  with  the  statute. 

Dannhauser  v.  Wallenstein,  169  N.  Y.  199;  62  N.  E.  160;  32  Civ. 
Pro.  276. 

The  delivery  of  the  policy  and  assignment  by  the  wife  to  the  husband 
and  his  delivery  thereof  to  the  assignee,  coupled  with  the  receipt  of  the 
consideration  therefor  by  the  husband,  is  not  a  substantial  compliance 
with  the  law. 

Id. 

A  paid-up  policy  payable  to  the  wife  of  the  insured,  taken  out  in  ex- 
change for  an  original  policy,  payable  to  his  personal  representatives, 
under  a  clause  conferring  that  right,  is  not  a  new  contract,  but  a  con- 
tinuation of  the  original,  and  is  assignable  by  the  wife  without  the  written 
consent  of  her  husband. 

Morschauser  v.  Pierce,  64  App.  Div.  558;  72  N.  Y.  Supp.  328. 

Dannhauser  v.  Wallenstein,  169  N.  Y.  199;  62  N.  E.  160;  32  Civ. 
Pro.  276. 
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case  at  bar.  In  that  case  it  was  held  that  it  was  competent  for  a 
'  ife  to  insure  the  life  of  her  husband  for  her  sole  benefit  or  for 
•*'c  benefit  of  herself  and  children,  and  that  just  that  was  done 
I  'that  case,  and  therefore  that  the  estate  of  the  husband  had  no 
interest  in  the  fund.  The  terms  of  the  contract,  the  situation  of 
the  parties,  and  the  conclusion  reached  (by  the  court  is  most  ad- 
mirably and  tersely  stated  by  Judge  Finch.    He  said : 


"All  three  of  the  life  insurance  policies  sought  to  be  revived  and  en- 
forced in  this  action  purport  on  their  face  to  be  contracts  with  the  wife 
as  the  party  assured,  and  not  at  all  with  the  husband,  who  stands  in  the 
policies  as  simply  the  life  insured;  his  conduct  and  death  furnishing  the 
contingencies  upon  which  the  liability  of  the  insurer  are  made  to  depend. 
As  the  relation  was  tersely  described  on  the  argument,  the  contract  is 
about  the  husband,  but  not  with  him.  He,  therefore,  in  procuring  the 
policies  to  be  made,  in  paying  the  premiums,  in  receiving  and  acting  upon 
such  notices,  and  in  doing  whatever  was  necessary  to  perfect  and  con- 
tinue the  rights  of  the  assured,  must  stand  in  the  attitude  of  an  agent, 
acting  for  and  representing  the  assured  (Baker  v.  Union  Mut.  Life  Ins. 

Wife's  Interest  as  Beneficiary  in  Life  Insurance  on  Husband, — con'd. 


Where  a  policy  is  transferred  by  written  assignments  executed  by  the 
husband  and  wife  separately,  but  to  the  same  party,  on  the  same  date  and 
upon  the  same  paper,  his  assignment  constitutes  a  "written  consent*'  under 
the  statute. 

Sherman  v.  Allison,  tj  App.  Div.  49;  80  N.  Y.  Supp.  148. 

Anderson  v.  Goldsmidt,  103  N.  Y.  617;  4  St.  Rep.  286;  9  N.  E.  495. 

g.  Transfer  on  death. 

A  wife,  dying  childless,  can  bequeath  a  policy  upon  her  husband's  life 
for  her  benefit  without  his  written  consent. 

Harvey  v.  Van  Cott,  71  Hun,  394;  55  St.  Rep.  32;  25  N.  Y.  Supp.  25. 

Where  a  testatrix,  holding  at  her  death  a  policy  upon  her  husband's 
life  payable  to  her,  or  upon  her  death  during  his  life,  to  her  children* 
dies  without  children,  leaving  her  husband  surviving,  the  policy  passes 
under  the  residuary  clause  of  her  will,  as  an  asset,  to  her  executor. 

Id. 

The  interest  of  a  married  woman  as  a  beneficiary  in  a  life  insurance 
policy  is  a  chose  in  action,  which,  on  her  death  intestate  without  issue* 
vests  in  her  husband. 
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Co.,  43  N.  Y.  283),  and  as  having  no  interest  in  the  policies,  unless,  pos- 
sibly, after  the  death  of  all  of  the  assured;  and  it  makes  no  difference 
that  they  have  been  kept  in  total  ignorance  of  the  existence  of  the  policies 
for  their  benefit  until  after  the  death  of  the  insured,  for  their  claim  to 
the  fruits  of  the  insurance  must  necessarily  be  a  ratification  of  the  acts 
by  wwhich  it  was  obtained.  The  wife,  therefore,  in  this  case,  had  a 
vested  interest  in  the  policies  at  the  moment  of  their  delivery  to  the  in- 
sured, by  force  of  the  statute  which  permitted  them  to  be  made  in  their 
existing  form.  Laws  1840,  p.  59,  c.  80.  Prior  to  that  enactment  and  at 
common  law,  it  was  open  to  question  whether  the  wife  and  children  had 
an  insurable  interest  in  the  life  of  the  husband  and  father  (Bliss  on  Life 
Insurance,  §  10;  Ruse  v.  Mut.  Ben.  Life  Ins.  Co.,  23  N.  Y.  516),  and 
whether  he  could  protect  them  save  by  taking  out  policies  in  his  own 
name,  and  for  the  benefit  of  his  estate,  which  in  the  end  would  go  to 
them.  But  this  made  the  insurance  liable  for  his  debts,  and  left  it  im- 
possible for  those  who  needed  assistance  most  to  obtain  it  at  all.  Rup- 
pert  V.  Union  Mut.  Life  Ins.  Co.,  7  Rob.  156.  The  statute  was  intended 
to  and  does  remedy  the  difficulty.  It  expressly  authorizes  the  wife  and 
children  to  insure  the  life  of  the  husband  and  father,  and  hold  the  pro- 
vision without  liability  for  his  debts;  and  the  policies  here  purport  to 
have  made  exactly  that  contract.  They  created  a  vested  interest  in  the 
wife,  and  one  also  in  the  children,  by  force  of  the  clause  providing  for 
the  payment  to  them  if  the  wife  should  die  before  the  maturity  of  the 
policy;    *    *    *    so  that  the  wife  held  the  insurance  for  her  own  benefit 


Wife's  Interest  as  Beneficiary  in  Life  Insurance  on  Husband, — con'd. 

Matter  of  Wlarner,  32  St.  Rep.  897;  "  N.  Y.  Supp.  894;  2  Con.  347- 
Where  a  husband  procures  insurance  on  his  life  for  the  benefit  of  his 
wife  only,  her  interest,  upon  her  death  intestate  before  him,  does  not 
pass  to  her  personal  representatives,  but  to  the  husband. 

Waldhcim  v.  John  Hancock  Mut.  L.  Ins.  Co.,  8  Misc.  506;  59  St.  Rep. 
413;  28  N.  Y.  Supp.  765. 

The  phrase  "if  living"  means  living  at  the  time  of  the  death  of  the 
insured  and,  upon  her  death  before  that  time,  her  representatives  take 
no  interest  in  the  policy. 

Lane  v.  De  Mets,  59  Hun,  462. 

A  policy  issued  to  a  husband  payable  to  his  legal  representatives,  which 
is  subsequently  assigned  by  him  to  his  wife,  her  executors,  adminis- 
trators and  assigns,  passes  upon  her  death  to  her  administrator  as  an 
asset  of  her  estate. 

Morschauser  v.  Pierce,  64  App.  Div.  558;  72  N.  Y.  Supp.  328. 
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if  she  survived  the  husband,  and  the  children  if  she  died  before  him. 
These  persons  were  the  assured,  with  whom,  through  the  husband  as 
agent,  the  contract  was  made,  and  they  acquired  and  held  their  owner- 
ship irrespective  of  the  question  whether  the  policies  had  been  actually 
delivered  to  them.  ♦  *  ♦  These  policies,  therefore,  at  the  moment  of 
their  execution,  vested  in  the  wife  and  children  as  the  assured  under  the 
provisions  of  the  statute..  Their  interest  was  in  the  whole  contract,  and 
not  merely  from  year  to  year,  and  so  far  only  as  it  was  executed." 


The  language  quoted  in  the  prevailing  opinion  was  not  em- 
ployed by  Judge  Finch  in  that  case,  and  we  think  does  not  fully 
express  the  holding  of  the  court.  In  the  Whitehead  case  it  is 
clearly  pointed  out  that  the  contract  of  insurance  was  the  wife's 
contract,  was  made  by  her,  that  whatever  the  husband  did  in  the 
premises  was  as  her  agent,  and  that  it  was  made  solely  for  her 
benefit  or  of  her  children,  if  any,  and  therefore,  of  course,  it  was 
held  that  the  estate  of  the  husband  took  no  interest  in  the  pro- 
ceeds. In  that  case  it  was  recited  in  one  of  the  policies — ^the  three 
being  alike  except  as  to  the  amount  of  the  premium  and  the 
amount  of  insurance — ^as  follows : 

Wife's  Interest  as  Beneficiary  in  Life  iNSintANCE  on  Husband^— con'd. 

h.  Exemption  from  her  creditors. 

The  money  paid  or  to  be  paid  by  any  co-operative  life  insurance  cor- 
poration shall  not  be  liable  to  be  seized,  taken  or  appropriated  by  any 
legal  or  equitable  process,  to  pay  any  debt  or  liability  of  the  widow  of  a 
deceased  member  of  such  corporation  designated  as  the  beneficiary  thereof, 
which  was  incurred  before  such  money  was  paid  to  her. 

I  212,  Insurance  Law,  as  amended  by  chap.  345  of  1897. 

All  money  to  be  paid,  or  which  has  heretofore  been  paid,  or  which 
shall  hereafter  be  paid,  by  any  fraternal  benefit  society,  shall  be  exempt 
from  execution,  and  shall  not  be  liable  to  be  seized,  taken  or  appro- 
priated by  an  legal  or  equitable  process,  to  pay  any  debt  or  liability  of  a 
beneficiary  of  a  member. 

S  2fi,  Insurance  Law,  as  amended  by  chap.  397  of  1901. 

The  money  due  upon  a  matured  insurance  policy,  written  by  an  ordi- 
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'Witnesseth :  That  the  New  York  Life  Insurance  Co.,  in  consideration 
of  the  sum  of  $165.50  to  them  in  hand  paid  by  Mrs.  Mary  A.  Davis,  wife 
of  George  Davis,  and  of  the  annual  premium  of  $165.50  to  be  paid  on 
the  7th  day  of  June  in  every  year  during  the  continuance  of  this  policy, 
do  assure  the  life  of  George  Davis,  etc.,  for  the  sole  use  of  the  said  Mrs. 
Mary  A.  Davis,  in  the  amount  of  $5,000  for  the  term  of  his  natural  life, 
commencing  on  the  7th  day  of  June,  185 1,  at  noon,  and  the  said  company 
do  hereby  promise  and  agree  to  and  with  the  said  assured,  her  executors, 
administrators,  and  assigns,  well  and  truly  to  pay  or  cause  to  be  paid  the 
said  sum  insured  to  the  said  Mrs.  Mary  A.  Davis,  or  her  legal  repre- 
sentatives, within  sixty  days  after  due  notice  and  proof  of  the  death  of 
the  said  George  Davis.  And  in  case  of  the  death  of  the  said  Mrs.  Mary 
A.  Davis  before  the  decease  of  the  said  George  Davis,  the  amount  of  the 
said  insurance  shall  be  payable  after  her  death  to  her  children,  for  their 
use,  or  to  their  guardian  if  under  age." 


In  the  case  at  bar  the  contract  was  the  husband*s,  was  made  by 
him  to  provide  for  the  wife  in  case  she  survived  him,  and,  if  not, 
then  for  their  children,  if  any,  and,  if  not,  then  for  the  benefit  of 
his  estate.  The  contract  contains  no  language  indicative  of  an 
intention  to  benefit  his  wife's  estate  to  the  extent  of  the  proceeds 
of  his  life  insurance. 


Wife's  Interest  as  Beneficiary  in  Life  Insurance  on  Husband, — con*d. 

nary  life  insurance  company  upon  the  life  of  a  husband,  payable  to  his 
wife,  is  subject  to  levy  under  a  warrant  of  attachment  issued  against  the 
property  of  the  wife  in  an  action  brought  to  recover  a  debt  owing  by  her. 

Amberg  v.  Manhattan  Life  Ins.  Co.,  171  N.  Y.  314;  6^  N.  E.  iiii. 

But  the  contrary  is  held  in  the  case  of  Austin  v.  McLaurin,  16  St. 
Rep.  806. 

If  a  policy,  payable  to  his  representatives,  assigned  by  a  man  to  his 
wife,  is,  with  the  intent  to  defraud  her  creditors,  assigned  by  her  to  her 
children,  her  creditors  are  entitled  to  recover  from  the  children  the  sur- 
render value  of  the  policy  at  the  time  of  its  assignment  by  her. 

Leonard  v.  Clinton,  26  Hun,  288. 

The  court  has  no  power  to  direct  a  fraternal  insurance  society  to  pay 
over  to  the  sheriff,  money  due  a  widow  as  beneficiary  of  her  husband,  on 
an  execution  issued  upon  a  judgment  recovered  against  her. 

Fttcnson  v.  Schwartz,  38  Misc.  669;  78  N.  Y.  Supp.  231. 


i 
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We  cannot  discover  that  the  decision  in  Dayton  v.  H.  B.  Claflin 
Co.,  19  App.  Div.  120;  45  N.  Y.  Supp.  1005,  cited  in  the  pre- 
vailing opinion^  has  any  bearing  upon  the  question  here  involved. 
There  the  insurance  company  issued  two  policies  upon  the  life 
of  one  Dayton  (plaintiff's  husband),  each  for  $5,000,  one  payable 
directly  to  the  wife,  and  the  other  to  the  husband  himself,  but  by 
him  assigned  to  his  wife.  The  defendant  claimed  that  it  was 
entitled  to  the  whole  of  the  insurance  because  the  moneys  with 
which  the  premiums  were  paid  were  stolen  from  it  by  the  insured. 
It  was  held,  in  substance,  that  if  all  the  moneys  so  used  in  pay- 
ment of  premiums  had  been  stolen  from  the  defendant,  it  would 
be  entitled  to  the  whole  of  the  insurance,  but  that  if  the  wife  paid 
any  part  of  the  premiums,  or  if  the  husband  made  such  payments 
with  moneys  not  so  stolen,  the  wife  would  be  entitled  to  receive 
such  proportion  of  the  entire  fund  as  thfe  amount  of  premiums 
paid  by  her  bore  to  the  entire  amount  of  premiums  paid. 

Brummer  v.  Cohn,  86  N.  Y.  1 1 ;  40  Am.  Rep.  503,  was  a  case 
in  which  the  policy  was  made  payable  at  a  certain  date,  but  pro- 
vided: "Or  should  he  [the  insured]  die  previous  thereto,  in  sixty 
days  after  due  notice  and  proof  of  his  death,  in  her  [his  wife,  the 
plaintiff],  or  her  executors,  administrators,   or  assigns.''     The 

court  held  that  under  such  a  policy  the  wife  was  entitled  to  the 
benefit  of  the  provisions  of  the  statute,  although  in  that  case  the 
question  now  being  considered  was  in  no  manner  involved.  If 
the  policy  in  suit  had  been  made  payable  to  the  wife,  if  living, 
and,  if  not,  then  to  her  executors,  administrators,  or  assigns,  ap- 
pellant's counsel  practically  concedes  the  proceeds  of  the  insu- 
rance would  belong  to  the  wife's  estate,  there  being  no  children. 
In  Walsh  v.  Mutual  L.  Ins.  Co.,  133  N.  Y.  408;  45  St.  Rep. 
123;  31  N.  E.  228;  28  Am.  St.  Rep.  651,  the  policy  was  issued 
upon  the  life  of  the  husband  for  the  sole  use  of  the  \yife,  the 
amount  to  be  paid  upon  his  death  to  her  if  living,  "and,  if  not 
living,  to  her  children."  The  wife  died,  leaving  children  her 
surviving,  and  afterwards  the  insured  died.  It  was  held  that  the 
children  alone  were  entitled  to  participation  in  the  insurance 
fin:l.     It  was  held,  as  stated  in  the  headnote,  "that  upon  the 
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death  of  the  mother,  all  interest  in  the  policy  vested  at  once  in 
her  children  then  living." 

At  the  time  of  her  death,  in  the  case  of  Harvey  v.  Van  Cott. 
71  Hun,  394;  55  St.  Rep.  32;  25  N.  Y.  Supp.  25,  affirmed  149 
N.  Y.  579 ;  43  N.  E.  987,  Mrs.  Mary  Van  Cott  held  a  policy  of 
insurance  for  $2,000  upon  the  'life  of  her  husband,  Edward  B. 
Van  Cott,  payable  "to  her  or  her  legal  representatives  upon  his 
death,  or,  if  she  should  not  be  then  living,  payable  to  her  children 
or  their  guardian  if  under  age."  It  was  held  that  the  insurance 
money  under  that  policy  belonged  to  the  wife  and  passed  under 
her  will.  It  is  difficult  to  see  how  any  other  decision  could  have 
been  reached,  because  by  the  express  terms  of  the  policy  it  was 
made  payable  to  her  if  living,  and,  if  not,  to  her  legal  represen- 
tatives. Under  no  circumstances  could  the  estate  of  the  husband 
have  any  interest  in  it,  unless  the  wife  failed  to  make  disposition  . 
of  it  in  hcT  lifetime.  That  decision  is  not  in  conflict  with  the  con- 
tention of  the  appellant  in  the  case  at  bar.  Here  the  insurance 
was  payable  to  her  only  in  case  she  survived  her  husband. 

We  think  the  provisions  of  the  statute  to  which  attention  is 
called  in  the  prevailing  opinion  have  no  reference  to  a  policy 
issued  a  >  was  the  one  in  question,  but  that  those  provisions  relate 
to  insurance  effected  by  the  wife  or  children  upon  the  life  of  the 
husband  or  father.  It  was  provided  that  such  a  contract  made  by 
the  wife  should  be  legal ;  that  any  sum  obtained  under  it  should 
be  her  property,  free  from  any  claims  of  the  husband  or  of  his 
creditcrs.  It  was  then  provided  that  a  married  woman,  in  case 
she  have  no  child  or  children  bom  of  her  body,  or  any  issue  of 
any  such  child  or  children,  may  dispose  of  such  insurance  as  she 
may  .see  fit,  by  will,  assignment,  or  otherwise,  and  by  section  2 
of  th<.'  act,  as  amended  by  Laws  1873,  p.  1235,  c.  821,  is  authorized 
to  m;ike  provision  for  its  disposition  in  the  policy  itself.  I  can 
find  no  language  in  the  act  which  indicates  an  intention  to  nre- 
vent  a  person  from  insuring  his  life  for  the  benefit  of  his  wife, 
if  li^'ing  at  the  time  of  his  death,  and,  if  not,  then  for  the  benefit 
of  h  is  estate.  We  think  the  policy  in  question  is  of  that  char- 
acter, and  aptly  expresses  just  that  intention  on  the  part  of  the 
instiired ;  in  other  words,  that  he  intended  to  provide  for  his  wife 
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if  she  survived  him,  but,  if  she  did  not,  and  no  child  or  children 
were  left  surviving,  or  their  issue,  he  did  not  intend  such  insu- 
rarce  should  become  a  part  of  the  estate  of  his  deceased  wife, 
rather  than  of  his  own. 

(n  view  of  the  conclusion  above  indicated,  it  is  unnecessary  to 
discuss  the  question  as  to  whether  or  not  the  agreement  made 
with  the  defendant  subsequent  to  the  death  of  the  wife  was  bind- 
ing or  effectual  as  an  estoppel  against  it. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  event,  upon  questions  of  law 
o  ily ;  the  facts  having  been  examined,  and  no  error  found  therein. 

NASH,  J.,  concurs. 
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BEGLIN  V.  PEOPLE'S  TRUST  CO. 


[48  Misc.  494;  95  iV.  Y.  Supp.  910.] 
(Kings  County  Court.    November  16,  1905.) 

1.  Pleading — Unverified  Complaint — Sufficieny  of  Unverified  Answer. 

Where  the  complaint  is  unverified,  an  unverified  answer  is  suflicient ; 
Code  Civ.  Proc.  §  523,  providing  that,  where  a  pleading  is  verified, 
each  subsequent  pleading  must  be  verified. 

2.  Same — Unverified    Answer — Right    of    Plaintiff    to    Treat    as    a 

Nullity. 

Code  Civ.  Proc.  §  528,  permitting  a  party  to  treat  as  a  nullity  an  in- 
sufficiently verified  pleading,  applies  only  where  a  pleading  is  de- 
fectively verified,  and  does  not  permit  a  plaintiff  whose  compliant 
is  unverified  to  treat  as  a  nullity  an  unverified  answer. 

Note. — Necessity  for  Affidavit  of  Merits  When  Answer  is  Unveri- 
fied. 

a.  Statute. — 314, 

b.  In  general. — 315. 

c.  Sufficiency. — 317. 

d.  Practice. — 320. 


a.  Statute. 

Inquests  may  be  taken  in  actions,  out  of  their  order  on  the  calendar,  in 
cases  in  which  they  are  allowed,  at  the  opening  of  the  court,  on  any  day 
after  the  first  day  of  the  court,  provided  a  sufficient  affidavit  of  merits 
shall  not  have  been  filed  and  served,  and  provided  the  answer  shall  not 
have  been  verified. 

Rule  28,  General  Rules  of  Practice. 

An  inquest,  for  want  of  an  affidavit  of  merits,  cannot  be  taken  where 
the  answer  is  verified. 

§  980,  Code  of  Civil  Procedure. 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  to  the  advice 
of  counsel,  the  party  shall,  in  addition  to  what  has  usually  been  inserted, 
swear  that  he  has  fully  and  fairly  stated  the  case  to  his  counsel,  and  shall 
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3.  Judgment — Default— 'J nque3t — Authority    to    Take — Affidavit    of 

Merits. 

Laws  1876,  p.  451,  c.  431  (Code  Civ.  Proc.  §  980),  providing  that  no 
inquest  shall  be  taken  for  want  of  an  affidavit  of  merits  in  cases 
where  the  pleadings  are  verified,  modifies  the  practice  of  permitting 
an  inquest,  whether  the  answer  is  verified  or  not,  unless  an  affidavit 
of  merits  is  filed,  and  inquests  can  only  be  taken  where  the  answer 
is  unverified  and  no  affidavit  of  merits  is  filed. 

4.  Pleading — Affidavit  of  Merits — Time  of  Service. 

The  affidavit  of  merits  required  to  prevent  the  taking  of  an  inquest 
when  the  answer  is  unverified  need  not  accompany  the  answer,  but 
may  be  served  and  filed  at  any  time  before  actual  inquest  is  taken. 

5.  Same. 

The  attorney  for  defendant,  whose  answer  to  the  unverified  com- 
plaint was  unverified,  appeared  on  plaintiff's  application  for  inquest, 
and  offered,  if  the  court,  the  law,  or  the  rules  required,  to  serve  and 
file  an  affidavit  of  merits.  Held,  that  defendant  was  entitled  to  serve 
and  file  his  affidavit  of  merits. 


Necessity  for  Affidavit  of  Merits  When  Answer  is  Unverified, — con'd. 

give  the  name  and  place  of  residence  of  such  counsel.     When  an  affida- 
vit of  merits  has  once  been  filed  and  served,  no  other  shall  be  necessary. 
But  on  making  a  motion,  such  service  and  filing  must  be  shown  by  affi- 
davit. 
Rule  23,  General  Rules  of  Practice. 

b.  In  genera*. 

The  general  rule  is  that  in  motions  in  which  the  defendant  asks  for  a 
favor,  or  in  which  the  discretion  of  the  court  is  invoked,  it  is  necessary 
that  he  make  an  affidavit  of  merits. 

Paddock  v.  Palmer,  ^2  Misc.  426;  66  N.  Y.  Supp.  743. 

It  is  advisable  that  the  defendant  should  swear  to  merits  in  every 
motion,  but  in  motions  to  set  aside  proceedings  for  irregularity,  an  affi- 
davit of  merits  is  not  required. 

Howell  v.  Denniston,  3  Caines,  96. 

When  a  complaint  is  not  verified,  defendant  is  under  no  obligation  to 
verify  the  answer,  within  the  meaning  of  rule  28. 

Jones  V.  Seaman,  30  Misc.  65;  62  M.  Y.  Supp.  883.' 
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Action  by  Mary  Beglin  against  the  People's  Trust  Company. 
Motion  for  inquest.     Conditionally  denied, 

Herbert  Warhasse,  for  the  motion. 
T.  Ellett  Hodgskin,  opposed. 

CRANE,  J.  Application  is  made  in  this  case  for  inquest  on  the 
ground  that  the  defendant,  having  served  an  unverified  answer, 
has  failed  to  serve  and  file  an  affidavit  of  merits. 

The  complaint  is  unverified.  Section  523  of  the  Code  of  Civil 
Procedure  provides  that,  where  a  pleading  is  verified,  each  sub- 
sequent pleading  must  also  be  verified,  which  implies  that,  where 
a  pleading  is  unverified,  each  subsequent  pleading  may  be  un- 
verified. In  this  case,  therefore,  as  the  complaint  is  without 
verification,  the  unverified  answer  is  sufficient  as  a  pleading,  and 
could  not  be  returned  or  treated  as  a  nullity.  Phonoharp  Co.  v. 
Stobbe,  20  Misc.  698;  46  N.  Y.  Supp.  678;  Moran  v.  Helf,  52 

Necessity  for  Affdavit  of  Merits  When  Answer  is  Unverified^— con'd. 

No  affidavit  of  merits  is  necessary  upon  a  motion  to  compel  acceptance 
of  an  answer,  returned  as  insufficiently  verified,  on  the  ground  that  it 
was  proper  in  form  and  duly  and  regularly  served. 

Paddock  v.  Palmer,  32  Misc.  426;  66  N.  Y.  Supp.  743. 

•Where,  after  an  unverified  answer  has  been  interposed  to  an  unveri- 
fied complaint,  an  amended  answer  without  verification  is  served  and  plain- 
tiff does  not  thereafter  serve  a  new  notice  of  trial  nor  return  the  un- 
verified answer,  he  cannot  take  an  inquest  under  rule  28,  although  no 
affidavit  of  merits  is  filed. 

Jones  V.  Seaman,  30  Misc.  65 ;  62  N.  Y.  Supp.  883. 

Section  g8o  of  the  Code  does  not  dispense  with  the  necessity  of  an 
affidavit  of  merits  upon  motions  by  defendant  before  answer. 
Bingham  v.  Bingham  i  (McCarty)  Civ.  Pro.  166. 

An  affidavit  of  merits  is  essential  to  the  granting  of  an  order  opening 
a  default. 

Gold  V.  Hutchinson,  26  Misc.  i ;  55  N.  Y.  Supp.  575. 

Thornall  v.  Turner,  23  Misc.  363;  51  N.  Y.  Supp.  214. 

An  order  opening  a  default  will  be  set  aside  on  appeal,  where  no 
affidavit  of  merits  is  submitted  and  no  proof  is  given  that  defendant  has 
any  defense  to  the  action. 
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App.  Div.  481 ;  65  N.  Y.  Supp.  113;  American  Audit  Co.  v.  In- 
dustrial Federation  of  America,  84  App.  Div.  304;  82  N.  Y. 
Supp.  642. 

The  unverified  answer  being  good  and  sufficient  as  a  pleading, 
no  notice  could  be  given,  and  none  was  called  for  under  section 
528  of  the  Code.  That  section  applies  simply  to  cases  where  the 
pleading  is  defectively  verified,  and  permits  the  party  after  notice 
to  treat  it  as  a  nullity,  which  means  that,  if  the  defect  is  not 
cured,  application  may  be  made  for  judgment  as  by  default.  But, 
while  an  unverified  answer  is  sufficient  for  an  unverified  com- 
plaint, yet,  unless  an  affidavit  of  merits  is  served  and  filed,  an 
inquest  may  be  taken.  Prior  to  1876  an  inquest  might  have  been 
taken,  whether  the  answer  was  verified  or  unverified,  unless  an 
affidavit  of  merits  was  served  and  filed.  The  Rule,  3  Johns. 
542;  Baker  v.  Asfhley,  15  Johns.  536.  By  chapter  431,  p.  451, 
of  the  Laws  of  1876  (continued  in  Code  Civ.  Proc.  §  980),  this 
rule  was  modified  by  the  provision : 


Necessity  for  Affidavit  of  Merits  When  Answer  is  Unverified, — con'd. 

Sandowitz  v.  Duane,  30  Misc.  630;  62  N.  Y.  Supp.  744. 

A  motion  to  open  a  default  in  an  action  for  divorce  will  be  denied, 
where  the  moving  party  does  not  present  an  affidavit  of  merits  or  a  pro- 
posed answer,  or  deny  the  charge  of  misconduct,  except  by  the  state- 
ment that  she  has  a  good  and  valid  defense. 

Maguire  v.  Maguire,  75  App.  Div.  534;  78  N.  Y.  Supp.  312. 

Affidavits  of  merits  to  prevent  inquests  under  rule  28  are  not  appli- 
cable to  actions  in  equity  triable  by  the  court. 

Devlin  v.  Shannon,  8  Hun,  531. 

A  plaintiff  in  replevin  need  not  make  an  affidavit  of  merits  to  pre- 
vent an  inquest  being  taken  against  him. 

Regan  v.  Priest,  3  Den.  163. 

c.  Sufficiency. 

Any  defect  in  the  technical  requirements  of  an  affidavit  of  merits  is 
cured,  if  enough  appears  by  other  affidavits  in  the  case  to  amount  to  a 
defense  upon  the  merits. 

McConihe  v.  Palmer,  76  Hun,  116;  57  St.  Rep.  380;  27  N.  Y.  Supp.  832. 
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"No  inquest  shall  be  taken  in  any  case  for  want  of  an  affidavit  of  merits 
in  cases  where  the  pleadings  are  verified." 


That  inquests  may  be  taken  in  cases  where  the  answer  is  un- 
verified and  no  affidavit  of  merits  is  served  and  filed  appears  to 
be  the  present  rule,  although  seldom,  if  ever,  put  in  practice. 
General  Court  Rules,  No.  28,  Rumsey's  Practice,  vol.  2  (2d  Ed.), 
p.  260;  Nichols,  New  York  Practice,  vol.  i,  p.  560;  Nichols, 
New  York  Practice,  vol.  2,  pp.  2 169-2 173.  The  affidavit  of 
merits  thus  required  need  not  necessarily  accompany  the  answer, 
but  it  can  be  served  and  filed  at  any  time  before  actual  inquest  is 
taken.  In  fact,  it  may  be  filed  and  handed  to  the  attorney  in 
court  on  the  day  of  the  application  for  inquest.  Smith  v.  Ayles- 
worth,  24  How.  Pr.  33;  Brainard  v.  Hanford,  6  Hill,  368.  No 
doubt  it  is  because  of  this  fact  that  the  affidavit  of  merits  may 
be  thus  served  and  filed  at  the  last  minute  that  it  is  no  longer  the 
practice,  if  it  ever  were,  to  apply  for  inquests  because  no  affidavit 
has  been  served.    The  utmost  that  can  be  accomplished  by  such 

Necessity  for  Affidavit  of  Merits  When  Answer  is  Unverified, — con'd. 

A  default  v^ill  not  be  opened  upon  a  mere  general  affidavit  of  merits, 
not  disclosing  the  nature  of  the  defense. 

McGaffigan  v.  Jenkins,  i  Barb.  31. 

An  affidavit  is  defective,  if  it  does  not  state  that  defendant  was  advised 
by  counsel. 

Cannon  v.  Titus,  5  Johns.  355. 

When  defendant  sets  out  the  facts,  so  that  the  court  can  see  that  he 
has  a  good  defense  upon  the  merits,  he  need  not  swear  to  the  advice  of 
counsel. 

Wilkes  V.  Hotchkiss,  5  Johns.  360. 

An  affidavit  of  merits  must  state  that  the  counsel,  whose  advice  is 
sworn  to,  is  the  counsel  of  the  defendant  in  the  action  in  which  the 
affidavit  is  made. 

State  Bank  of  Syracuse  v.  Gill,  23  Hun,  406. 

An  affidavit  stating  that  deponent  has  fully  and  fairly  stated  his  de- 
fen -^e  to  said  action  and  all  the  facts  relative  thereto  to  his  counsel  is 
sufr.cient. 

Larocque  v.  Conhaim,  45  Misc.  234;  92  N.  Y.  Supp.  99. 

An  affidavit  that  defendant  is  advised  by  his  counsel  that  he  has  a 
good  and  sufficient  defense  on  the  merits  is  insufficient  under  rule  23. 
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applications,  except,  perhaps,  in  extraordinary  cases,  is  the  re- 
covery of  costs  on  the  granting  of  the  defendant's  application  to 
open  the  inquest  or  to  open  his  default  in  failing  to  file  the 
affidavits  of  merits.  The  procedure  and  practice  of  to-day  has 
brushed  aside  many  of  those  rules  which  aided  very  little  in 
arriving  at  a  final  disposition  of  a  case. 

The  attorney  for  the  defendant  appeared  upon  this  application 
for  inquest,  opposed  the  same,  submitted  affidavits,  and  stated 
that  the  defendant  desired  to  defend  the  action  upon  the  merits 
and  had  a  good  defense,  but  he  did  not  understand  that  the 
present  practice  required  the  filing  of  any  affidavit  of  merits,  and 
he  was  uncertain,  after  examining  authorities,  as  to  what  was 

Necessity  for  Affidavit  of  Merits  When  Answer  is  Unverified, — con'd. 

Gold  V.  Hutchinson,  26  Misc.  i ;  55  N.  Y.  Supp.  575. 

An  affidavit  that  deponent  has  a  good  and  valid  defense  to  the  whole 
of  the  plaintiff's  claim  as  set  forth  in  the  complaint  upon  the  merits 
thereof  is  defective. 

State  Bank  of  Syracuse  v.  Gill,  23  Hun,  406. 

An  attorney  or  an  agent  specially  authorized  to  defend  may  make  the 
affidavit. 

Davis  V.  Solomon,  25  Misc.  695 ;  56  N.  Y.  Supp.  80 ;  28  Gv.  Pro.  420. 

Geib  v.  Icard,  11  Johns.  82. 

But  an  adequate  excuse  for  its  not  being  made  by  the  party  must 
be  stated. 

Johnson  v.  Lynch,  15  How.  jgg. 

Roosevelt  v.  Dale,  2  Cow.  581. 

In  a  single  action  against  the  maker  and  the  indorser  of  a  note,  an 
affidavit  by  the  maker  will  not  prevent  an  inquest  against  the  indorser, 
unless  the  defense  of  both  is  identical. 

Clark  V.  Parker,  19  Wiend.  125. 

But  in  separate  actions  against  them,  the  maker  may  make  the  affi- 
davits, if  he  is  acquainted  wkh  the  facts  and  the  defense  is  the  same  in 
both  cases. 

Ontario  Bank  v.  Baxter,  6  Cow.  395. 

A  defendant  not  a  party  to  the  record  may  make  the  affidavit,  where  he 
is  the  real  defendant  and  party  in  interest. 
Miller  v.  Hooker.  2  How.  Pr.  124. 
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the  correct  procedure.  He  also  stated  that,  if  the  court,  the  law, 
or  the  rules  required  an  affidavit  of  merits,  he  was  ready  and  pre- 
pared to  serve  and  file  the  same.  For  the  reason  that  the  de- 
fendant could  have  served  and  filed  his  affidavit  of  merits  upon 
the  return  day  of  this  motion,  and  also  from  the  lack  of  recent 
authorities  on  the  practice  and  the  uncertainty  of  some  that  have 
been  made,  I  deem  it  in  the  interests  of  simplified  and  reasonable 
practice  to  permit  the  defendant  to  file  and  serve  his  affidavit  ot 
merits  forthwith. 

Upon  the  defendant's  immediately  filing  and  serving  the  affi- 
davit of  merits  as  required  by  the  rule,  the  application  for  inquest 
will  be  denied,  without  costs  to  either  party. 

Necessity  for  Affidavit  of  Merits  When  Answer  is  Unverified,— con'd. 

d.  Practice. 

Under  section  528  of  the  Code  of  Civil  Procedure,  providing  that, 
where  a  pleading  is  served  without  necessary  verification  the  adverse 
party  may,  upon  due  notice,  treat  it  as  a  nullity,  plaintiff  must  give 
notice  to  defendant  before  he  can  take  an  inquest  for  want  of  an  affi- 
davit of  merits. 

Jones  v.  Seaman,  30  Misc.  65;  62  N.  Y.  Supp.  883. 

Only  one  affidavit  of  merits  is  necessary,  although  the  case  is  several 
times  noticed  for  trial  and  inquest. 

Prescott  V.  Roberts,  6  Cow.  45. 

If  an  affidavit  of  merits  is  filed  and  served  for  a  circuit  in  one  county, 
the  fact  that  the  venue  is  afterwards  changed  to  another  county  and  the 
case  tried  there  does  not  require  a  new  affidavit. 

Id. 

When  the  affidavit  of  merits  is  not  served  until  after  the  first  day  of  the 
term,  defendant  is  bound  at  his  peril  to  make  such  service  as  that  in  all 
reasonable  probability  it  will  come  to  the  knowledge  of  plaintiff's  attor- 
ney before  the  inquest  is  taken. 

Brainard  v.  Han  ford,  6  Hill,  368. 

Smith  V.  Aylesworth,  24  Hov.-.  Pr.  ^2- 
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MURATORE  v.  PIRKL. 

[109  A  pp.  Div.  146;  95  N.  Y.  Sup  p.  855.] 
(Supreme  Court,  Appellate  Division,  Second  Department.    Nov.  17,  1905.) 

1.  Costs — Payment  before  Second  Action — Stay. 

The  order  granted  plain  tiff »  after  affirmance  of  a  judgment  of  non- 
suit, to  prosecute  a  new  action  for  the  same  cause  as  a  poor  person, 
having  on  defendant's  motion  been  set  aside,  though  with  leave  to 
renew,  it  was  error  to  refuse  defendant's  motion  to  stay  plaintiffs 
proceedings  till  he  paid  the  costs  of  the  first  action. 

2.  Same — Identity  of  Actions. 

A  second  action  is  for  the  same  cause  as  one  in  which  nonsuit  had 
been  granted,  so  that  it  should  be  stayed  till  payment  of  costs  in  the 
prior  action,  each  being  to  recover  the  damages  for  a  certain  injury 
sustained  by  plaintiff  ,though  one  is  brought  under  the  employer's 
liability  act,  while  the  other  is  at  common  law. 

Note. — Stay  foe  Nonpayment  of  Costs. 

a.  In  former  action. — 321. 

b.  In  same  action. — ^322. 

c.  Waiver. — 325. 

This  note  is  a  continuation  of  a  former  note:  on  the  same  subject 
found  in  12  Ann.  Cas.  328-331. 

a.  In  former  action. 

Where  a  new  suit  for  the  same  cause  of  action  is  instituted  against 
the  same  parties  after  the  dismissal  because  of  default  in  a  former 
action,  a  motion  to  stay  the  action  until  the  costs  in  the  former  are 
paid  will  be  granted. 

Fransioli  v.  Boorman,  84  N.  Y.  Supp.  128. 

Where  the  complaint  in  an  action  brought  in  the  city  court  of  the  city 
of  New  York  is  dismissed,  with  costs,  solely  through  the  fault  of  the 
plaintiff  himself  and  not  through  the  fault  of  his  attorney,  the  non- 
;  nyment   of  such   costs  operates  as  a   stay  of  proceedings   in  a   subse- 

25 
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Appeal  from  Special  Term,  Kinjs  County. 

Action  by  Joseph  Muratore  again:t  John  Pirkl.  From  so  much 
of  an  order  as  denied  a  motion  for  stay  of  proceedings  till  the 
costs  of  a  former  trial  and  appeal  were  paid,  defendant  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Joab  H.  Banton,  for  appellant. 

IVm.  J.  Mc Arthur,  for  respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff  brought  an  action  against 
the  defendant  in  the  Supreme  Court  in  Kings  county  on  March 
12,  1903,  to  recover  damages  for  personal  injuries  charged  to 

Stay  for  Nonpayment  op  Costs,— continued. 


quent  action  brought  by  the  plaintiff  in  the  supreme  court  to  recover 
upon  the  same  cause  of  action. 

Ingrosso  v.  Baltimore  &  O.  R.  Co.,  105  App.  Div.  494;  194  N.  Y. 
Supp.  177. 

Where  the  defendant  in  an  action  makes  a  motion  to  stay  the  plaintiff's 
proceedings,  because  of  the  nonpajrment  by  him  of  a  judgment  for  costs 
rendered  against  him  in  an  action  which  he  had  previously  brought 
agamst  a  third  party  upon  the  same  cause  ot  action,  but  does  not  acquire 
title  to  such  judgment  until  after  the  service  of  the  motion  papers,  the 
motion  should  be  denied. 

Tanzsheim  v.  Brooklyn,  Q.  C  &  S.  R.  Co.,  106  App.  Div.  233;  94 
N.  Y.  Supp.  534. 

b.  In  same  action. 


Under  the  express  provisions  of  the  Code  of  Civil  Procedure,  §  779^  the 
pajrment  of  costs  imposed  by  certain  orders  is  not  a  prerequisite  to  appeals 
from  such  orders. 

Allen  V.  Becket,  85  N.  Y.  Supp.  192. 
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the  defendant's  negligence.  The  case  was  duly  tried  and  resulted 
in  a  judgment  of  nonsuit  with  costs.  On  appeal  to  this  court  the 
judgment  was  affirmed  with  costs  at  the  April  term  in  1905. 
See  Muratore  v.  Pirkl,  104  App.  Div.  133 ;  93  N.  Y.  Supp.  484. 
On  the  i6th  day  of  May,  1905,  the  plaintiff,  without  paying  the 
costs  of  either  fhe  trial  or  appeal,  obtained  an  ex  parte  order 
permitting  him  to  prosecute  a  new  action  for  the  same  cause  as  a 
poor  person,  and  tlhis  action  was  then  brought  by  him  on  June 
10,  1905.  The  defendant  thereupon  moved  for  an  order  vacating 
the  order  granting  the  plaintiff  leave  to  sue  as  a  poor  person, 
and  staying  his  proceedings  until  he  should  pay  the  costs  of  the 
former  trial  and  appeal ;  and  on  the  hearing  of  the  motion,  the 
order  permitting  the  plaintiff  to  sue  as  a  poor  person  was  set 
aside,  with  leave,  however,  to  renew,  but  the  motion  for  a  stay 
was  denied.  The  appeal  is  from  so  much  of  tfhe  order  as  denies 
the  defendant's  motion. 

Stay  for  Nonpayment  of  Costs,— continued. 

The  entry  of,  and  appeal  by  plaintiff  from,  an  order  granting  a  motion 
by  defendant,  are  not  stayed  by  failure  to  pay  costs  imposed  on  plaintiff 
by  a  previous  order  in  the  same  cause,  since  the  Code  of  Civil  Pro- 
cedure, section  77%  providing  for  a  stay  until  payipent  of  costs,  applies 
only  to  some  progressive  steps  taken  in  the  action. 

Allen  V.  Becket,  84  N.  Y.  Supp.  loii. 

Mattice  v.  Shelland,  12  Ann.  Cas.  64;  jd  App.  Div.  236;  t%  N.  Y. 
Supp.  537. 

Under  section  779  of  the  Code  of  Civil  Procedure,  providing  that  all 
proceedings  by  the  party  required  to  pay  costs,  except  a  review  to  vacate 
the  order,  are  stayed  without  further  direction  of  the  court,  until  pay- 
ment, a  defendant  cannot  have  an  order  vacating  an  order  of  reference 
when  in  default  in  the  payment  of  costs  that  he  has  been  directed  to  pay 
by  previous  order. 

Albany  Brass  &  Iron  Co.  v:  Alton,  84  N.  Y.  Supp.  180. 

The  costs  and  disbursements  of  an  appeal  to  the  Appellate  Division  from 
an  order  of  the  special  term  are  "motion  costs"  as  those  words  are  used 
in  section  779  of  the  Code  of  Civil  Procedure. 

Wasserman  v.  Benjamin,  91  App.  Div.  547;  86  N.  V.  Supp.  1022. 
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The  order  should  have  stayed  the  plaintiff's  proceedings  until 
he  paid  the  costs.  Barton  v.  Speis,  73  N.  Y.  133;  Griffin  v. 
Round  Lake  Camp  Meeting  Asso.,  26  Hun,  314;  Sprague  v. 
Bartholdi  Hotel  Co.,  68  App.  Div.  555;  52  St.  Rep.  663;  22 
N.  Y.  Supp.  1090;  Farrell  v.  New  York  Juvenile  Asylum,  3 
Ann.  Cas.  13;  2  App.  Div.  496;  74  St.  Rep.  414;  37  N.  Y.  Supp. 
1 1 18;  Spaulding  v.  American  Wood-Board  Co.,  58  App.  Div. 
314;  68  N.  Y.  Supp.  945;  Hunt  v.  Sullivan,  12  Ann.  Cas.  328; 
79  App.  Div.  119;  79  N.  Y.  Supp.  708;  Wasserman  v.  Benjamin, 
91  App.  Div.  547;  86  N.  Y.  Supp.  1022;  Ingrosso  v.  Baltimore  & 
O.  R.  Co.,  105  App.  Div.  494;  94  N.  Y.  Supp.  177.  The  re- 
spondent claims  that  the  second  action  is  a  different  one  from 
the  original  suit,  inasmuch  as  the  former  action  was  brought 
under  the  statute  known  as  the  employer's  liability  act  (chapter 
600,  p.  1748,  Laws  1902),  while  the  present  action  is  at  common 
law.    The  remedy  sought  in  each  action  is  the  same,  viz.,  the 

Stay  for  Nonpayment  of  Costs,— continued. 

The  stay  of  proceedings  prescribed  by  section  779  of  the  Code  of  Civil 
Procedure,  in  the  event  of  a  failure  to  pay  the  costs  directed  to  be  paid 
by  an  order,  does  not  operate  until  after  a  copy  of  the  order  has  been 
served  upon  the  party  required  to  pay  the  costs,  whether  or  not  the  time 
for  the  payment  of  such  costs  is  specified  in  the  order. 

Sire  V.  Shubert,  93  App.  Div.  324;  87  N.  Y.  Supp.  891. 

Where  the  order  does  hot  fix  the  time  for  the  payment  of  the  costs,  the 
stay  provided  for  in  section  779  of  the  Code  of  Civil  Procedure  does  not 
operate  immediately  upon  the  service  of  the  order,  but  only  upon  the 
expiration  of  ten  days  after  such  service. 

Wasserman  v.  Benjamin,  91  App.  Div.  547;  86  N.  Y.  Supp.  1022. 

Section  779  of  the  Code  of  Civil  Procedure,  which  provides  for  a  stay 
of  proceedings  for  nonpayment  of  costs,  applies  to  the  costs  awarded  by 
the  Appellate  Division  on  the  affirmance  or  reversal  of  an  order  granting 
or  denying  a  motion  for  a  new  trial  made  upon  the  minutes. 

Cohen  v.  Krulewitch,  81  App.  Div.  147 ;  80  N.  Y.  Supp.  689. 

Where  costs  are  awarded  upon  an  interlocutory  judgment  deciding  a 
question  of  law  and  an  issue  of  fact  remains  undisposed  of,  all  pro- 
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recovery  of  damaged  for  the  injury  sustained,  and  it  was  ex- 
pressly held  in  Spaulding  v.  American  Wood  Board  Co.,  58  App. 
Div.  314;  68  N.  Y.  Supp.  945,  that  complete  identity  of  the 
subject-matter  of  both  actions  was  not  essential.  Here,  however, 
there  is  complete  identity.  It  is  unnecessary  to  determine  whether 
the  stay  should  have  been  granted,  had  the  order  granting  the 
plaintiff  leave  to  sue  as  a  poor  person  remained  in  force.  But, 
that  order  having  been  set  aside,  there  clearly  was  no  reason 
why  the  plaintiff  should  have  been  relieved  from  the  operation 
of  the  general  rule  which  requires  the  payment  of  costs  imposed 
upon  the  terminaition  of  an  action  at  law  before  another  action 
can  be  maintained  by  the  same  litigant  for  the  same  cause. 

The  order,  in  so  far  as  appealed  from,  should  be  reversed,  witfh 
$10  costs  and  lisbursements,  and  the  motion  granted,  with  costs. 
All  concur. 


Stay  for  Nonpayment  of  Costs, — continued. 


ceedings  on  the  part  of  the  party  required  to  pay  the  same  are  stayed, 
except  to  review  or  vacate  the  order  or  judgment,  until  payment 

Bigelow  V.  Drummond,  109  App.  Div.  132;  95  N.  Y.  Supp.  1027. 

Where  a  county  court,  when  reversing  a  judgment  of  a  justice  of  the 
peace,  awards  costs  against  the  respondent,  but  does  not  make  the  pay- 
ment of  the  costs  a  condition  of  the  granting  of  a  new  trial,  the  pro- 
visions of  section  779  of  the  Code  of  Civil  Procedure,  respecting  a  stay 
for  nonpayment  of  costs,  do  not  apply. 

Smith  V.  Cayuga  Lake  Cement  Co.,  105  App.  Div.  307;  93  N.  Y. 
Supp.  959. 

c.  Waiver. 

The  service  by  a  plaintiff  of  a  notice  of  trial,  while  the  proceedings  of 
the  defendant  are  stayed  by  virtue  of  the  provisions  of  section  779  of  the 
Code  of  Civil  Procedure,  operates  to  waive  the  stay,  at  least  to  the 
extent  of  allowing  the  defendant  to  take  part  in  the  trial. 

Mattice  v.  Shelland,  12  Ann.  Cas.  64;  76  App.  Div.  236;  78  N.  Y. 
Supp.  537. 
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TINDLE  et  al.  v.  BIRKETT, 

[183  .V.  Y.  267;  76  .V.  £.'25.] 

(Court  of  Appeals.    December  5,  1905.) 

Bankruptcy — Discharge — Debts  Fraudently  Contracted. 

Under  Bankruptcy  Act  July  i,  1898,  c.  541,  §  17,  30  Stat.  550  [U.  S. 
Comp.  St.  1901,  p.  3428],  a  discharge  in  bankruptcy  is  a  bar  to  an 
action  against  the  bankrupt  for  alleged  false  representations  made 
by  the  firm  of  which  the  bankrupt  is  the  survivor  to  two  mercantile 
agencies  as  to  the  financial  responsibility  of  the  firm,  on  the  strength 
of  which  the  mercantile  agencies  issued  reports  by  which  plaintiffs 
claimed  they  were  deceived  into  selling  goods  to  defendant's  firm; 
the  debt  being  provable  in  bankruptcy  under  section  63a  of  the  act 
(30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3447]),  but  not  having  been 
reduced  to  judgment  before  his  discharge  in  bankruptcy. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

—  -  ' 

Note. — Debts  Barred  by  Discharge  in   Bankruptcy. 

a.  Statute. — 326. 

b.  In  general. — 327. 

c.  Debts  created  by  fraud. — 330. 

This  note  is  an  extension  of  a  former  one  on  the  same  subject  to  be 
found  in  10  Ann.  Cas.  410-414. 

It  should  be  noted  that  subdivision  2  of  section  17  of  the  Bankruptcy 
Law  was  amended  in  1903,  and  subsequent  to  the  decision  of  Crawford  v. 
Burke,  195  U.  S.  176 ;  25  Sup.  Ct.  9 ;  49  "L.  ed.  147,  from  which  the  case 
in  the  text  quotes. 

a.  Statute. 

Section  17  of  the  Bankruptcy  Law  of  1898,  as  amended  by  the  laws  of 
1903,  is  as  follows :  a.  A  discharge  in  bankruptcy  shall  release  a  bankrupt 
from  all  of  his  provable  debts,  except  such  as 

(i)  Are  due  as  a  tax  levied  by  the  United  States,  the  state,  county, 
district,  or  municipality  in  which  he  resides; 
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Action  by  Thomas  Tindle  and  others  agajnst  Clarence  T. 
Birkett.  From  a  judgment  of  the  Appellate  Division  (93  App. 
Div.  606;  87  N.  Y.  Supp.  1 1 50),  affirming  a  judgment  for  plain- 
tiffs, defendant  appeals.    Reicrsed. 

John  H.  Gleason  and  Thomas  Carmody,  for  appellant. 
Frank  Gibbons,  for  respondents. 

WERNER,  J.  This  action  was  brought  to  recover  damages 
which  the  plaintiffs  claim  to  have  sustained  in  consequence  of 
specified  false  and  fraudulent  representations,  alleged  to  have 
been  made  by  the  firm  of  which  the  defendant  is  the  survivor  to 
the  representatives  of  two  mercantile  agencies  concerning  the 
assets  and  financial  responsibility  of  that  firm,  upon  the  strength 
of  which  these  mercantile  agencies  issued  reports  by  which  the 
plaintiffs  say  they  were  deceived  into  selling  defendant's  firm 
goods  which  they  would  not  otherwise  have  sold  to  it.  The  gen- 
eral question  whether  such  representations,  when  properly 
proved,  establish  a  cause  of  action  for  fraud  and  deceit,  was  de- 


Debts  Barred  by  Discharge  in  Bankruptcy,— continued. 

(2)  Are  liabilities  for  obtaining  property  by  false  pretenses  or  false 
representations,  or  for  wilful  or  malicious  injuries  to  the  person  or  prop- 
erty of  another,  or  for  alimony  due  or  to  become  due,  or  for  main- 
tenance or  support  of  wife  or  child,  or  for  seduction  of  an  unmarried 
female,  or  for  criminal  conversation; 

(3)  Have  not  been  duly  scheduled  in  time  for  proof  and  allowance,  with 
the  name  of  the  creditor  if  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy;  or 

(4)  Were  created  by  his  fraud,  embezzlement,  misappropriation,  or 
defalcation  while  acting  as  an  officer  or  in  any  fiduciary  capacity. 

b.  In  general. 

A  discharge  in  bankruptcy  is  no  defense  to  an  action  against  voluntary 
bankrupts  by  the  holder  of  a  promissory  note  executed  by  them  who  had 
no  notice  or  actual  knowledge  of  the  bankruptcy  proceeding  prior  to  the 
diFcliarge,   the  note  having  been  scheduled  in  the  name  of  the  original 
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clJed  in  favor  of  plaintiffs  upon  a  former  appeal  to  this  court. 
171  N.  Y.  520;  64  N.  E.  210;  89  Am.  St.  Rep.  822.  Since  then 
the  case  has  bqen  retried,  and  a  judgment  for  the  plaintiffs,  en- 
tered at  the  Trial  Term,  has  been  unanimously  affirmed  in  the 
Appellate  Division.  One  of  the  defenses  interposed  by  the  de- 
fendant to  the  plaintiff's  claim  was  that  it  had  been  barred  by  a 
discharge  in  bankruptcy  proceedings  which  had  been  instituted 
against  defendant's  firm  and  prosecuted  to  a  final  adjudication, 
resulting  in  a  discharge  from  all  debts  save  such  as  are  by  law 
excepted  from  the  operation  of  a  discharge  in  bankruptcy.  The 
issue  thus  joined  by  this  plea  of  the  defendant  was  met  by  the 
rejoinder  of  the  plaintiffs  to  the  effect  that  their  cause  of  action 
was  not  one  which  could  be  discharged  in  bankruptcy  proceed- 
ings. As  the  decision  upon  this  issue  depends  wholly  upon  the 
construction  of  the  statute  familiarly  known  as  the  "Bankruptcy 
Act  of  1898,"  a  question  of  law  is  presented  which  survives  the 
unanimous  affirmance  below  and  is  reviewable  upon  this  appeal. 
The  section  (17)  of  that  act  (Act  July  i,  1898,  c.  541,  30  Stat. 
550  [U.  S.  Comp.  St.  1901,  p.  3428])  which  covers  the  case  here 

Debts  Barred  by  Discharge  in  Bankruptcy, — continued. 

payee  with  knowledge  that  it  had  been  transferred  and  not  in  the  name 
of  the  holder. 
Columbia  Bank  v.  Birkett,  174  N.  Y.  112;  66  N.  £.  652. 

Plaintiff,  while  in  the  employ  of  the  defendant  under  an  agreement 
for  one  year  by  which  he  was  to  receive  15  per  cent  on  the  amount  of 
goods  sold  by  him,  and  if  his  sales  should  exceed  a  certain  sum  specified 
one-half  the  amount  of  the  commission  should  be  applied  on  an  indebt- 
edness from  him  to  defendant,  received  his  discharge  in  bankruptcy  dur- 
ing the  year.  It  was  held  that  this  released  his  prior  indebtedness  to  de- 
fendant, and  the  amount  of  advances  made  by  defendant  in  excess  of 
commissions  earned,  and  defendant  was  not  entitled  to  offset  either  of 
these  demands  against  plaintiff's  claim  for  commissions  earned  after  the 
discharge  in  bankruptcy. 

Bair  v.  Hilbert,  84  App.  Div.  621 ;  82  N.  Y.  Supp.  loio. 

Upon  a  motion  under  section  1268  of  the  Code  of  Civil  Procedure,  for 
the  discharge  of  record  of  a  judgment  rendered  against  a  bankrupt,  it 
is  incumbent  upon  the  moving  party,  whether  he  be  the  bankrupt  himself 
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presented  provides  that  "a  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  his  provable  debts  except  such  as  *  *  * 
(2)  are  judgments  in  actions  for  fraud,  or  obtaining  property 
by  false  pretenses,  or  false  representations,  or  for  wilful  or  ma- 
licious injuries  to  the  person  or  property  of  another;  *  *  * 
(4)  were  created  by  his  fraud,  embezzlement,  misappropriation 
or  defalcation  while  acting  as  an  officer  or  in  any  fiduciary  ca- 
pacity." Since  the  debt  upon  which  the  claim  of  the  plaintiffs 
is  founded  clearly  falls  within  the  category  of  probable  debts  enu- 
merated in  section  63a  of  the  bankruptcy  act  (30  Stat.  562  [U.  S. 
Comp.  St.  1901,  p.  3447]),  it  is  quite  as  clearly  covered  by  the 
discharge  in  bankruptcy  unless  the  fact  that  the  debt  originated 
in  fraud  excludes  it  from  the  operation  of  the  discharge.  If  it 
were  an  open  question  whether  debts  of  this  class  are  included  or 
excluded  from  the  debtor's  discharge  in  bankruptcy,  the  very  in- 
teresting brief  of  counsel  for  thp  respondents  would  furnish  much 
material  for  discussion.  But  the  question  has  been  finally  and  au- 
thoritatively decided  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Crawford  v.  Rurke,  195  U.  S.  176;  25  Sup.  Ct.  9; 
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or  a  party  claiming  under  him,  to  establish  the  facts  making  the  dis- 
charge in  bankruptcy  operative  upon  the  judgment,  to  wit,  that  the  judg- 
ment was  duly  scheduled  among  the  liabilities  of  the  bankrupt  or  that  the 
creditor  had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy. 

Grabcr  v.  Gault,  103  App.  Div.  511;  93  N.  Y.  Supp.  76. 

Where  bankrupts  scheduled  a  judgment  creditor's  address  as  unknown, 
and  though  aware  of  the  address  of  the  creditor's  attorney,  failed  to  in- 
quire as  to  plaintiff's  address,  and  made  no  effort  to  ascertain  it,  for  the 
purpose  of  evading  their  duty  to  give  notice,  and  no  notice  of  the  bank- 
ruptcy proceedings  were  sent  to  him,  either  directly  or  in  care  of  his 
attorney,  it  justified  a  finding  that  the  debt  had  not  been  properly  sched- 
uled and  was  not  effected  by  the  discharge  in  bankruptcy. 

Feldmark  v.  Weinstein,  45  Misc.  329;  go  N.  Y.  Supp.  478. 

A  discharge  in  bankruptcy  obtained  upon  the  individual  petition  of  a 
partner  in  a  firm  does  not  release  him  from  a  judgment  duly  recovered 
against  the  partnership  prior  to  his  acQudication  as  a  bankrupt. 

Dodge  V.  Kaufman,  46  Misc.  248;  91  N.  Y.  Supp.  737. 
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49  L.  Ed.  147,  and  that  decision  we  must  follow,  regardless  of 
any  differences  of  opinion  that  might  otherwise  have  obtained. 
That  was  an  action  in  trover,  instituted  in  the  state  of  Illinois, 
to  recover  damages  for  the  fraudulent  conversion  of  certain 
shares  of  stock.  The  defendants  pleaded  their  discharge  in  bank- 
ruptcy. Notwithstanding  this  plea  the  plaintiff's  recovered  a 
judgment,  which  was  affirmed  by  the  Supreme  Court  of  Illinois, 
and  thereafter  reversed  by  the  Supreme  Court  of  the  United 
States.  The  lattter  court  held  that  Burke's  claim  against  Craw- 
ford and  Valentine,  although  sounding  in  tort,  was  one  "founded 
upon  an  open  account,  or  upon  a  contract  express  or  implied,"  and 
might  have  (been  proved  under  section  63  subd.  **a,"  of  the  bank- 
ruptcy act,  if  Burke  had  chosen  to  waive  the  tort  and  take  his 
place  with  the  other  creditors  of  the  estate. 

By  the  mandate  of  section  17,  above  referred  to,  a  dis- 
charge in  bankruptcy  relieves  the  bankrupt  from  all  his 
provable  debts,  except  (2)  judgments  in  actions  for  frauds,  or 
obtaining  money  by  false  pretenses,  or  false  representations,  or 
for  wilful  and  malicious  injuries  to  the  property  or  person  of 

Debts  Barred  by  Discharge  in  Bankruptcy, — continued. 

« 

Where  the  schedules  in  bankruptcy  name  a  judgment  creditor  as  a 
creditor,  but  state  that  his  address  as  unknown,  the  fact  that  the  bank- 
rupt knew  where  the  creditor  lived  more,  than  two  years  previously,  does 
not  establish  such  fraudulent  assertion  or  concealment  as  will  render  the 
discharge  in  bankruptcy  ineffectual  to  bar  the  judgment  creditor's  claim. 

Matter  of  MoUner,  75  App.  Div.  441 ;  78  N.  Y.  Supp.  281. 

c.  Debts  created  by  fraud. 

The  words  "in  any  fiduciary  capacity"  in  section  17,  subdivision  4,  of 
the  Bankruptcy  Law,  have  reference  only  to  a  defalcation  and  do  not 
qualify  the  words  "fraud,  embezzlement,  misappropriation"  in  the  first 
part  of  the  sentence  limiting  the  effect  of  a  discharge. 

A.  G.  Hyde  &  Sons  v.  Lesser,  93  App.  Div.  320 ;  87  N.  Y.  Supp.  878. 

A  demand  against  a  bankrupt  for  the  conversion  of  property  is  not  a 
provable  debt  under  the  Bankruptcy  Law  of  1898,  and  is  not  released  by 
his  discharge  in  bankruptcy. 
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another,  (4)  or  such  other  debts  as  were  created  by  his  fraud, 
embezzlement,  misappropriation,  or  defalcation  while  acting  as 
an  officer,  or  in  any  fiduciary  capacity.  In  construing  this  lan- 
guage and  determining  its  effect  upon  just  such  a  situation  as  is 
presented  in  the  case  at  bar,  the  federal  Supreme  Court  said: 
"The  fact  that  the  second  subdivision  of  section  17  excepted  from 
the  discharge  'all  judgments  in  actions  for  frauds,  or  of  obtain- 
ing property  by  false  pretenses,  or  false  representations,'  indi- 
cates quite  clearly  that  as  to  frauds  in  general  it  was  the  intention 
of  Congress  only  to  except  from  the  discharge  such  as  had  been 
reduced  to  judgment,  unless  they  fall  within  the  fourth  subdi- 
vision, of  those  created  by  the  fraud,  embezzlement,  misappro- 
priation, or  defalcation  of  the  bankrupt  while  acting  as  an  officer 
or  in  a  fiduciary  capacity.  Unless  these  words  relate  back  to  all 
the  preceding  words  of  the  fourth  subdivision,  namely,  the  frauds 
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Watertown  Carriage  Co.  v.  Hall,  11  Ann.  Cas.  378;  75  App.  Div.  201; 
77  N.  Y.  Supp.  loaS. 


A  claim  against  a  building  contractor  for  a  failure  to  turn  over,  to  a 
materialman,  when  collected^  money  for  which  he  had  given  an  order  on 
the  owner  and  which  he  agreed  to  turn  over  as  soon  as  collected,  is  not 
barred  by  a  discharge  in  bankruptcy. 

J.  L.  Mott  Iron  Works  v.  Toumey,  94  App.  Div.  216;  87  N.  Y. 
Supp.  1020. 

A  judgment  recovered  in  an  action  against  the  defendant  upon  allega- 
tions that  he  wilfully  and  maliciously  injured  the  plaintiff's  property  is  not 
released  by  a  discharge  in  bankruptcy. 

Stcfanini  v.  Sroka,  43  Misc.  614;  88  N.  Y.  Supp.  167. 


A  judgment  recovered  against  a  bankrupt  for  converting  moneys  re- 
ceived by  him  upon  sales  on  commission  is  released  by  his  discharge  as 
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and  embezzlements  as  well  as  misappropriations  or  defalcations, 
it  results  that  the  exception  in  subdivision  2  of  all  judgments  for 
fraud  is  meaningless,  since  such  judgments  would  be  based  upon 
a  fraud  excepted  from  discharge  by  subdivision  4,  whether  judg- 
ment had  been  obtained  or  not.     *     *     *     The  contention  that 

*  fraud'  should  be  segregated  from  the  qualifying  language  *  while 
.icting  as  an  officer  or  in  any  fiduciary  capacity*  is  without  merit. 
Such  interpretation  would  not  only  destroy  the  grammatical  con- 
struction of  the  sentences  and  contravene  their  plain  meaning,  but 
it  would  likewise  be  inconsistent  with  paragraph  2  of  the  same 
section — that  a  creditor  should  have  obtained  judgment  in  an 
action  for  fraud  in  order  to  override  a  discharge  in  bankruptcy. 

*  *  *  If  any  debt  created  by  fraud,  embezzlement,  or  mis- 
appropriation is  to  be  excepted  from  the  application  of  the 
statute,  then  there  is  no  necessity  for  subdivision  2,  making  a 

Debts  Barred  by  Discharge  in  Bankruptcy, — continued. 

such  judgment  is  not  within  any  of  the  exceptions  created  by  the  Bank- 
rupt Law. 

Matter  of  Benedict,  Z7  Misc.  230;  109  St.  Rep.  165;  75  N.  Y.  Supp.  165. 

Where,  after  the  commencement  of  an  action  brought  to  recover  the 
value  of  goods  sold  by  the  plaintiff  to  the  defendant  in  reliance  upon  his 
alleged  fraudulent  representations,  the  defendant  obtains  a  discharge  in 
bankruptcy,  and,  upon  the  trial  of  the  action,  stipulates  to  allow  the  plain- 
tiff to  enter  judgment  against  him  for  the  amount  claimed  if  he  will 
withdraw  the  allegations  of  fraud,  the  judgment  entered  against  the 
defendant  pursuant  to  such  stipulation  is  not  effected  by  the  discharge 
in  bankruptcy. 

Stevens  v.  Meyers,  72  App.  Div.  128;  76  N.  Y.  Supp.  332. 

A  private  banker  who,  whole  knowing  himself  to  be  insolvent,  accepts 
trust  moneys  from  one  person  for  the  special  purpose  of  transmitting 
them  to  others  at  a  distance,  thereupon  issues  in  favor  of  those  entitled 
to  the  moneys  checks  for  the  moneys  and  does  not  pay  the  checks  and 
does  not  pay  the  checks  when  presented,  is  guilty  of  fraud  and  therefore 
is  not,  under  the  Bankruptcy  Law,  discharged  from  liability  to  the  pur- 
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judgment  essential  to  prevent  the  granting  of  the  discharge  under 
the  statute.  *  *  *  Why  an  ordinary  claim  for  fraud  should 
be  released  by  the  discharge,  while  a  judgment  for  fraud  is  not 
released,  is  not  altogether  clear,  although  this  distinction  may 
have  been  created  to  avoid  the  necessity  of  going  into  conflicting 
evidence  upon  the  subject,  while  in  cases  of  judgments  for  fraud 
the  judgment  itself  would  be  evidence  of  the  fraudulent  char- 
acter of  the  claim.  If  a  creditor  has  a  claim  against  a  debtor 
for  goods  sold,  which  would  ordinarily  be  covered  by  a  discharge 
in  bankruptcy,  he  is  strongly  tempted  to  allege,  and  if  possible  to 
prove,  that  the  goods  were  purchased  under  a  misrepresentation 
of  the  essets  of  the  buyer,  and  thus  to  make  out  a  claim  for  franl 
which  would  not  be  discharged  in  bankruptcy.  It  was  probably 
this  contingency  which  induced  Congress  to  enact  that  an  allege! 
fraud  of  this  kind  should  be  reduced  to  judgment  before  it  couU 
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»- 

chaser  of  the  checks  by  the  fact  that  the  banker  was  afterward  discharged 
in  bankruptcy  and  that  his  schedules  included  the  debt. 

Predmore  v.  Torrey,  38  Misc.  127;  tj  N.  Y.  Supp.  86. 

Where  goods  are  sold  to  a  firm  on  reliance  upon  fraudulent  representa- 
tions made  by  a  member  of  the  firm  as  to  its  financial  condition,  the 
vendor's  right  of  action  against  the  partner  who  made  the  fraudulent 
representations  is  not  effected  by  a  discharge  in  bankruptcy  obtained  by 
such  partner  subsequent  to  the  sale. 

A.  G.  Hyde  &  Sons  v.  Lesser,  93  App.  Div.  320;  87  N.  Y.  Supp.  878. 


Where  the  complaint  ii\  an  action  of  conversion  alleges  that  the  de- 
fendant did  wrongfully  and  fraudulently  embezzle  and  misappropriate 
plaintiff's  money,  the  legal  import  thereof  is  that  the  defendant  became 
possessed  of  the  money  in  a  fiduciary  capacity,  and,  hence,  his  liability 
thereunder,  is  a  liability  expres=ly  excepted,  by  section  17  of  the  Bank- 
ruptcy Law  of  1898,  from  debts  released  by  a  discharge  in  bankruptcy, 
and  defendant's  answer  setting  up  his  discharge  in  bankruptcy  as  a  de- 
fense, or  bar,  to  the  action  is  demurrable  as  insufficient  in  law  upon  the 
face  thereof. 

Watcrtown  Carriage  Co.  v.  Hall,  176  N.  Y.  313;  68  N.  E.  629. 
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be  set  up  in  bar  of  a  discharge."  Much  more  might  be  quoted 
from  the  exhaustive  opinion  in  Crawford  v.  Burke  to  show  the 
reasons  for  the  conclusion  reached,  but  we  have  extracted  enough 
therefrom  to  clearly  indicate  that  the  precise  question  here  in- 
volved was  there  decided. 

It  follows,  therefore,  that  Frey  v.  Torrey,  lo  Ann.  Cas.  410; 
70  App.  Div.  166;  75  N.  Y.  Supp.  40;  32  Civ.  Pro.  386,  affirmed 
175  N.  Y.  501 ;  67  N.  E.  1082,  must  be  considered  as  overruled, 
the  judgment  herein  of  the  courts  below  must  be  reversed,  and 
the  complaint  dismissed,  with  costs  to  the  appellant  in  all  courts. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN,  BARTLETT, 
HAIGHT,  and  VANN,  JJ.,  concur. 

Judgment  reversed,  etc. 


1 
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MATTER  OF  GREENE. 

« 

[48  Misc.  31 ;  96  iV.  Y.  Supp.  98] 
{Surrogate's  Court,  Cortland  County.    July,  1905.) 

1.  Administrators — Appointment — Qualifications. 

Where  a  son  had  failed  in  business  conducted  in  his  own  name  and 
involved  his  father  to  a  certain  extent,  and  thereafter  the  father  paid 
the  obligations  of  the  son,  and  took  the  business,  and  permitted  the 
son  to  use  his  name,  and  other  losses  occurred,  but  the  father  allowed 
the  business  to  be  conducted  in  this  way  until  death,  no  such  case  of 
improvidence  is  shown  as  excludes  the  son  from  the  right  to  ad- 
minister on  his  father's  estate  under  Code  Civ.  Proc.  §  2661. 

2.  Same— Conviction  of  Crime. 

That  a  son  has  been  convicted  of  a  misdemeanor  in  the  United 
States  court  and  fined  $50  is  not  a  conviction  of  an  infamous  crime, 
within  Code  Civ.  Proc.  §  2661,  so  as  to  exclude  him  from  administer- 
ing on  his  father's  estate. 

Note. — Personal  Disqualifications  for  Office  of  Executor  or  Admin- 
istrator. 

dL.  An  application  for  letters. — ^335. 

1.  Improvidence. — ^335. 

2.  Infamous  •crime. — ^336. 

3.  Aliens.— Z^. 

b.  In  proceedings  for  revocation  of  letters. — 337. 

This  note  is  an  extension  of  a  note  on  the  same  subject  in  9  Ann.  Cas. 
472-484. 

a.  On  application  for  letters. 
I.  Improvidence. 

A  person  should  be  refused  administration  for  "improvidence,"  where 
he  has  not  been  able  to  accumulate  any  property  or  support  his  children 
and  where  by  living  beyond  his  means  he  has  been  compelled  continually 
to  borrow  money  from  others. 

Matter  of  Ferguson,  41  Misc.  465;  84  N.  Y.  Supp.  1102. 
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In  the  matter  of  the  estate  of  Wilson  Greene,  deceased.  Ap- 
plication for  appointment  of  admmistrator.    Granted. 

Kellogg  &  Van  Hocsen,  for  petitioner. 

William  J.  Mantanye  (T.  H.  Dowd,  of  counsel),  for  con- 
testants. 

EGGLESTON,  S.  Wilson  Greene  died  intestate  on  or  about 
the  30th  day  of  April,  1905,  leaving  him  surviving  no  widow  an  1 
his  only  heirs  at  law,  one  son,  G.  Maurice  Greene,  and  two 
daughters,  Alice  B.  Greene  and  Belle  G.  Meacham,  all  of  full  age. 
The  son,  G.  Maurice  Greene,  by  his  petition  filed,  asks  that  he  be 
appointed  administrator  of  the  estate  of  his  father,  which  appoint- 
ment is  objected  to  upon  the  part  of  the  two  sisters  upon  the 
ground  of  alleged  improvidence,  and  also  upon  the  ground  that 
the  petitioner  has  been  convicted  of  an  infamous  crime  in  United 
States  court,  at  Binghamton,  N.  Y. 


Personal  Disqualifications  for  Office  of  Executor  or  Administrator, 

— continued. 


2.  Infamous  crime. 

The  pardon  of  one  who  has  been  convicted  of  an  infamous  crime  re- 
moves his  disability,  under  section  2612  of  the  Code  of  Civil  Procedure, 
to  act  as  an  executor. 

Matter  of  Raynor,  48  Misc.  325;  96  N.  Y.  Supp.  895. 

3.  Aliens. 

There  is  no  statutory  provision  by  which  a  nonresident  alien  can  obtain 
letters  of  administration  for  himself  or  another  upon  a  petition  filed  by 
him  for  that  purpose. 

Matter  of  Ferrigan,  92  App.  Div.  376;  87  N.  Y.  Supp.  16. 

Matter  of  Flynn,  92  App.  Div.  379;  87  N.  Y.  Supp.  18. 

Under  section  2661  of  the  Code  of  Civil  Procedure,  a  resident  of  *'  * 
state  of  New  York  may,  although  net  a  citizen  of  the  United  States,  bj 
appointed  administrator.     . 
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The  only  witness  called  by  the  contestantts  .to  support  the 
allegations  set  forth  in  the  objection  was  G.  Maurice  Greene,  and 
it  is  from  the  evidence  given  by  him  that  it  is  urged  that  he  is 
shown  to  be  disqualified  and  precluded  from  being  appointed 
administrator  of  the  estate.  The  contest  has  been  strenuous, 
and  to  a  certain  extent  bitter,  and  shows  a  most  unfortunate  con- 
dition of  feeling  between  the  brother  and  sisters  in  this  estate. 
For  10  years  or  more  last  past  the  son  has  been  doing  business, 
first  in  his  own  name  and  latterly  in  the  name  of  his  father,  and 
during  many  of  those  years  has  done  an  extended  business  in 
the  way  of  dealing  in  produce,  and  at  times  has  seemed  to  be 
unfortunate  in  his  manner  of  doing  business.  First,  starting  out 
in  his  own  name,  he  made  a  failure  and  involved  the  father 
somewhat,  and  then  the  father,  taking  the  business  in  his  own 
name,  paid  up  the  obligations  of  the  son  and  permitted  the  son 
to  use  his  name  in  the  doing  of  the  business,  and  even  in  that 
respect  losses  have  occurred  which  seemed  to  have  been  unfor- 
tunate to  the  estate  of  the  deceased.  The  father,  however,  up 
to  the  time  of  his  deaths  permitted  the  son  to  do  business  in  this 
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Tanas  v.  Municipal  Gas  Co.,  88  App.  Div.  251 ;  84  N.  Y.  Supp.  1053. 

A  creditor  procured  letters  of  administration  on  an  estate  without 
notice  to  a  nonresident  brother  of  the  intestate.  Thereafter  the  mother 
petitioned  for  revocation  of  such  letters  under  section  2685  of  the  Code  of 
Civil  Procedure,  on  the  ground  that  the  administrator  had  become  dis- 
qualified by  the  application  of  the  nonresident  having  a  prior  right.  It 
was  held  that  the  appointment  should  be  revoked,  and  letters  issued  to  the 
brother. 

Matter  of  Tyers,  41  Misc.  378;  84  N.  Y.  Supp.  934. 

A  foreign  corporation  is  within  Code  of  Civil  Procedure,  section  2612, 
prohibiting  the  granting  of  letters  testamentary  to  an  alien  not  an  in- 
habitant of  the  state. 

Matter  of  Avery,  45  Misc.  529;  92  N.  Y.  Supp.  974. 

b.  In  proceedings  for  revocation  of  letters. 

It  is  sufficient  ground  for  the  removal  of  a  sole  surviving  executor  that 
he  has  neglected  and  delayed  the  administration  of  the  estate  and  has 

26 
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way,  and  the  fact  that  he  so  permitted  him  to  act  as  his  agent, 
using  his  name  almost  without  limitation,  seems  to  indicate  in  a 
measure  the  confidence  of  the  father  in  the  ability  of  the  son  to 
carry  on  the  same.  Undoubtedly  he  was  led  to  do  so  by  a  desire 
upon  his  part  to  help  the  son  in  business  and  to  enable  him  to 
build  up  a  trade  that  would  furnish  him  employment  and  an 
opportunity  to  make  money  for  the  support  of  himself  and  family, 
as  there  is  nothing  showing  but  that  the  relation  of  the  father 
and  son  was  of  the  most  friendly  character.  The  father,  dying 
suddenly,  left  to  his  estate  considerable  property  connected  with 
this  business,  which  requires  the  supervision  and  control  of  some 
person  understanding  the  business  to  administer  upon  the  estate 
with  a  view  to  closing  it  up  and  saving  as  much  as  possible. 

Were  the  discretionary  power  given,  I  would  appoint  as  ad- 
ministrator of  the  estate  some  person  outside  of  the  family  who 
has  a  knowledge  of  dealing  in  produce  such  as  was  handled  by 
Mr.  Greene,  through  his  son,  in  his  lifetime;  but  that  discretion 
is  not  vested  in  the  court,  and  the  appointment  must  be  made  as 
provided  by  statute.    This  appointment  is  demanded  by  the  peti- 


Personal  Disqualifications  for  Office  cf  Executor  or  Administrator, 

—continued. 


filed  a  verified  petition  in  bankruptcy  in  which  he  has  stated  that  he  is  a 
bankrupt. 

Matter  of  Truesdell,  40  Misc.  336;  81  N.  Y.  Supp.  1058. 

Where  a  creditor's  petition  to  revoke  a  husband's  letters  as  executor, 
preliminary  to  the  appointment  of  an  administrator  with  the  will  annexed, 
states  that  he  has  absconded  and  is  a  fugitive  from  justice,  the  surrogate 
may,  under  Code  of  Civil  Procedure,  section  2691,  subdivision  2,  hear  the 
matter  and  revoke  the  husband's  lettters  without  issuing  a  citation. 

Sutherland  v.  St.  Lawrence  County,  42  Misc  38;  85  N.  Y.  Supp.  696. 

Upon  an  application  for  the  removal  of  an  executor  for  misconduct  it 
appeared  that  he  presented  to  one  Harkness,  his  coexecutor,  a  voucher^ 
purporting  to  be  from  one  Tuttle  for  legal  services  he  had  rendered  the 
decedent  but  for  which  Tuttle  had  never  made  any  claim.  He  also  pro- 
cured from  his  said  coexecutor  a  check  drawn  upon  estate  funds  to  the 
order  of  Tuttle  for  the  face  of  the  voucher.  After  the  check  had  been 
paid  and  returned  to  Harkness.  the  executor,  by  a  pretense,  obtain<^d 
possession  of  the  check  and  never  returned  it  to  Harkness  or  accountc  i 
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tioner  under  section  2660  of  the  Code  of  Civil  Procedure,  wherein 
it  is  provided,  "if  several  persons  of  the  same  degree  of  kindred 

• 

to  the  intestate  are  entitled  to  administration  they  must  be  pre- 
ferred in  the  following  order:  First,  men  to  women,"  etc.,  and 
the  son  claims  this  is  as  an  absolute  right  to  himself  as  against 
his  <sisters.  This  right  so  given  to  the  son  cannot  be  taken  from 
him,  unless,  as  provided  in  section  2661  of  the  Code  of  Civil 
Procedure,  he  has  been  convicted  of  an  infamous  crime  or  unless 
he  shall  be  adjudged  by  this  court  incompetent  to  execute  the 
duties  of  such  trust  by  reason  of  drunkenness,  improvidence,  or 
want  of  understanding.  Thus  it  will  be  seen  that  the  right 
asked  for  by  the  petitioner  is  statutory,  and  one  of  which  he  can- 
not be  deprived  unless  he  is  brought  within  the  restrictions  in 
section  2661. 

This  statutory  provision  is  a  declaration  and  affirmation  of  the 
right  which  the  common  law  gave  to  a  son,  and  the  withholding 
of  letters  of  administration  from  such  son  who  is  entitled  to 
priority  under  the  statute,  unless  by  some  cause  incapacitated,  is 
never  justified  except  in  cases  where  disqualification  is  declared 
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for  its  disappearance.  It  was  held  that  his  acts  constituted  such  mis- 
conduct as  to  disqualify  him  for  the  office  of  executor  and  that  he  should 
be  removed. 

Matter  of  Patterson,  41  Misc.  66;  83  N.  Y.  Supp.  649. 

The  temporary  residence  in  another  state,  on  account  of  the  ill-health 
of  the  members  of  his  family,  of  an  executor  appointed  by  a  surrogate 
court  of  the  state  of  New  York,  does  not  establish  that  such  executor 
''has  removed"  from  the  state,  within  the  meaning  of  section  2687  of  the 
Code  of  Civil  Procedure,  making  it  imperative  upon  the  surrogate  to  re- 
voke his  appointment  in  such  a  case. 

Matter  of  McKnight,  80  App.  Div.  284;  80  N.  Y.  Supp.  251. 

Nor  is  it  grotind  for  removal  of  an  executor,  who  is  the  sole  beneficiary 
of  the  decedent,  that  she  has  been  absent  from  the  state  for  a  greater 
part  of  the  year  following  the  issue  of  letters,  where  she  has  performed 
during  that  time  all  the  statutory  duties  of  her  trust,  and  the  year  has 
not  yet  expired. 
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by  the  statute  itself.    Mr.  Redfield,  in  his  work  upon  the  Practice 
of  Surrogate's  Court,  states : 

"That  the  rules  governing  the  competency  of  a  person  to  be  an  admin- 
istrator are,  with  a  single  exception  hereinafter  noted,  the  same  as  those 
in  the  case  of  an  executor.  With  respect  to  letters  of  administration,  the 
statute  declares  that  such  letters  -shall  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime;  nor  to  any  one  incapable  by  law  of  making 
a  contract;  nor  to  a  person  not  a  citizen  of  the  United  States,  unless 
he  is  a  resident  of  this  state;  nor  to  a  person  under  21  years  of  age; 
nor  to  a  person  who  is  adjudged  incompetent  by  the  surrogate  to  execute 
the  duties  of  such  trust,  by  reason  of  drunkenness,  improvidence,  or  want 
of  understanding." 

The  exception  referred  to  is  that  where  dishonesty,  when  so 
adjudged  by  the  surrogate,  disqualifies  a  person  for  the  ofldce  of 
executor,  is  not  expressly  stated  to  be  a  bar  to  a  g^ant  of  letters 
of  administration,  though  by  another  section  dishonesty  is  made 
a  ground  for  revoking  such  letters.  The  fact  that  a  man  sought 
to  obtain  property  from  another  by  theft  or  fraud  has  been  held 
not  to  be  improvidence  within  riie  meaning  of  the  statute,  though 
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Matter  of  Magoun,  41  Misc.  352;  84  N.  Y.  Supp.  940. 

An  administratrix  allowed  fixtures  of  a  liquor  store  of  her  intestate  hus« 
band  to  be  sold  under  a  chattel  mortgage,  and  bought  in  by  her  bartender, 
who  gave  a  new  chattel  mortgage  therefor,  and  also  assisted  him  in 
procuring  a  renewal  of  the  lease,  which  had  five  months  to  run,  so  that 
he  might  continue  the  business.  It  was  held  that  the  acts  of  the  ad- 
ministratrix constituted  misconduct  and  dishonesty  as  against  the  creditors 
of  the  decedent,  and  that  by  reason  thereof  rendered  her  unfit  for  the 
execution  of  the  duties  of  her  ofRce. 

Matter  of  Heyen,  40  Misc.  511;  82  N.  Y.  Supp.  791. 

Neither  lack  of  education  not  amounting  to  illiteracy,  nor  weakness  of 
mind  not  amounting  to  want  of  understanding,  will  suffice  to  disqualify 
one  from  his  right  to  appointment  as  administrator. 

Matter  of  Ireland,  47  Misc.  545;  95  N.  Y.  Supp.  1079. 
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no  one  can  doubt  that  it  is  dishonest.  The  standard  of  incom- 
petency  fixed  by  the  written  law  can  alone  be  applied  in  passing 
upon  the  qualifications  of  the  applicant  to  whom  that  law  has 
given  priority.  Hence,  indebtedness  to  the  estate  or  personal 
interest  in  its  administration  are  not  in  themselves,  nor  are  old 
age  and  physical  infirmity,  per  se  disqualifications  for  the  office. 
The  fact  that  a  person  having  the  right  to  a  grant  of  letters  claims 
any  of  the  property  alleged  to  belong  to  the  estate  is  not  a  bar 
to  such  grant.  The  exception  made  as  to  the  appointment  of  an 
administrator  differing  from  the  appointment  of  an  executor  is 
noticeable  wherein  dishonesty  is  made  a  ground  for  refusing  let- 
ters to  an  executor,  but  is  not  made  one  of  the  statutory  grounds 
for  withholding  letters  to  an  administrator.  It  would  seem  rea- 
sonable that,  if  there  was  any  ground  that  might  be  urged  with 
force  against  such  an  appointment,  it  would  be  the  ground  of  dis- 
honesty shown  against  the  person  seeking  the  apopintment.  How- 
ever, it  seems  to  be  the  theory  of  the  law  that  the  administrator 
can  be  tested,  and  his  being  required  to  give  a  bond  will  protect 
the  estate  from  loss,  and  that  he  is  entitled  to  his  appointment 
until  he  is  shown  to  be  dishonest,  when  letters  can  be  taken  from 
him  for  cause  shown;  and  the  remarks  of  Mr.  Redfield  upon 
this  subject  point  out  the  distinction  made  between  the  granting 
of  letters  to  an  executor  and  to  an  administrator.  In  the  case 
of  the  apopintment  of  an  executor  it  is  usual  to  make  such  ap- 
pointment without  requiring  the  giving  of  a  bond,  unless  some- 
thing arises  in  the  nature  of  the  case  to  require  his  giving  se- 
curity for  the  faithful  performance  of  his  official  acts.  So  that 
in  this  case  the  petitioner  is  entitled  to  this  appointment  unless 
he  is  shown  to  forfeit  his  right  by  reason  of  disqualification  upon 
the  grounds  stated  in  the  statute;  and,  the  two  grounds  urged 
being  the  conviction  of  an  infamous  crime  and  improvidence,  it 
is  only  necessary  to  discuss  those  two  questions  in  this  case. 

From  the  evidence  it  appears  that  the  petitioner  was  convicted 
recently  in  United  States  court,  at  Binghamton,  N.  Y.,  of  a  mis- 
demeanor and  fined  by  the  court  $50,  and  an  appeal  taken;  the 
petitioner  insisting  that  no  crime  was  committed.  The  facts 
connected  with  the  conviction  of  the  petitioner  and  the  conviction 
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for  the  cause  charged  do  not  seem  to  me  to  be  a  conviction  of 
infamous  crime  within  the  legal  construction  of  the  language  of 
the  statute.  It  could  hardly  be  said  that  a  person  who  had  been 
convicted,  upon  indictment,  of  a  violation  of  the  excise  law,  that 
being  a  misdemeanor,  was  convicted  of  an  infamous  crime.  The 
statute  contemplates  the  conviction  of  some  crime  of  a  serious 
nature.  Were  not  that  so,  it  would  have  left  out  the  word  '*in- 
famous,"  and  would  have  provided  that  a  person  who  had  been 
convicted  of  **crime"  would  be  disqualified  from  being  appointed 
administrator.  "The  signification  of  the  term  'infamous  crime/ 
wherever  that  expression  occurs  in  our  statutes,  is  absolutely 
fixed.  *  *  *  It  is  there  declared  that,  'whenever  the  term  in- 
famous crime  is  used  in  any  statute,  it  shall  be  construed  as  in- 
cluding every  offense  punishable  with  death,  or  by  imprisonment 
in  a  state  prison,  and  no  other.' "  It  can  hardly  be  said  in  this 
case  that  the  petitioner  has  been  convicted  of  an  infamous  crime. 
Farther  than  that,  the  conviction  was  had  in  federal  court,  and 
not  in  a  court  of  this  state ;  and  there  is  some  force  in  saying  that 
in  order  to  subject  a  person  to  the  crime  stated  in  the  statute  it 
should  be  upon  a  conviction  had  in  the  courts  of  this  state.  This 
reasoning  finds  support  in  the  case  of  O'Brien  v.  Neubert,  3  Dem. 
156.  I  am  satisfied  that  the  objection  urged  against  the  petitioner 
as  to  his  having  been  convicted  of  an  infamous  .crime  is  not 
proven  within  the  legal  meaning  and  construction  of  the  statute. 

Has  the  petitioner  been  shown  to  be  disqualified  by  reason  of 
improvidence?  The  petitioner  is  a  young  man  of  about  35  years 
of  age  and  for  his  father  has  carried  on  quite  an  extensive  busi- 
ness by  way  of  buying  butter,  cheese,  eggs,  and  farm  produce. 
Some  of  the  time  that  business  has  been  successfully  carried  on 
and  at  other  times  proved  to  be  a  loss,  and,  upon  the  whole,  it 
cannot  be  termed  a  successful  business  career.  Yet  the  father 
permitted  it  to  go  on  during  his  lifetime  up  to  the  time  of  his 
death,  occasionally  going  to  see  his  son,  who  lived  in  a  neigh- 
boring village,  and  may  have  been  at  fault  himself  in  not  fully 
superintending  the  business;  but  he  seemed  to  have  had  con- 
fidence in  the  ability,  honesty,  and  integrity  of  his  son  to  run  the. 
business.     The  son  was  engaged  in  a  business  of  speculation. 
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buying  and  selling  on  a  rising  and  falling  market.  Well-meaning 
and  well-disposed  men  oft-times  fail  in  business  judgment.  Losses 
have  occurred  largely  to  the  father  by  reason  of  the  fact  that 
sales  upon  credit  were  made  to  persons  who  failed  in  business 
and  judgments  have  been  obtained  against  those  persons  which 
belong  to  the  estate.  Of  course,  that  miglit  arise  at  times  with- 
out great  fault  to  the  party  giving  the  credit.  It  is  one  of  the 
unfortunate  transactions  in  doing  business  upon  the  market 
where  prices  are  daily  fluctuating..  In  order  to  disqualify  a  per- 
son under  the  statute,  the  improvidence  or  want  of  understand- 
ing must  amount  to  a  lack  of  intelligence.  Just  what  is  meant 
by  the  term  "improvidence,"  as  used  in  the  statute — ^that  is,  its 
legal  interpretation — has  received  considerable  attention  at  the 
hands  of  the  court.  In  the  case  of  Emerson  v.  Bowers,  14  N.  Y. 
449,  Mr.  Justice  Comstock  says : 

''AH  departures  in  conduct  from  the  principles  of  rectitude,  including  all 
abuses  of  trust,  are  unwise  and  inexpedient,  and  therefore,  in  a  certain 
sense,  improvident;  but  they  do  not  constitute  the  kind  of  improvidence 
which  the  Legislature  had  in  view  in  these  enactments.  A  very  careful, 
shrewd,  and  money-making  person  may  be  guilty  of  negligence  or  abuse 
in  a  fiduciary  capacity ;  but  such  a  person  is  not  improvident  in  the  sense 
of  the  statute.  The  words  with  which  the  term  is  associated,  drunkenness 
and  want  of  understand,  are  of  some  importance  in  arriving  at  i-ts  true 
construction.  The  term  evidently  refers  to.  habits  of  mind  and  conduct 
which  become  a  part  of  the  man,  and  render  him  generally  and  under  all 
ordinary  circumstances  unfit  for^the  trust  or  employment  in  question." 

Speaking  upon  this  subject  in  the  case  of  Coggshall  v.  Green, 
in  9  Hun,  471,  the  court  says: 

"Moral  guilt  or  delinquency  is  not  a  ground  for  excluding  a  person 
from  receiving  letters,  unless  he  has  been  convicted  of  an  infamous  crime. 
Improvidence,  such  as  to  exclude  a  party  from  administration,  is  a  want 
of  ordinary  care  and  forecast  in  the  acquisition  and  preservation  of  prop- 
erty; and  it  has  been  held  that  vicious  conduct,  improper  and  dishonest 
acquisition  of  property,  and  even  loose  habits  of  business,  did  not  con- 
stitute 'improvidence*  within  the  meaning  of  the  statute,  nor  the  fact  that 
the  petitioner  was  indebted  to  the  estate." 

I:i  Coope  v.Lowerre,  i  Barb.  Ch.  45,  the  chancellor  said: 
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"The  fact  that  a  man  is  dishonest,  and  seeks  to  obtain  the  possession  of 
the  property  of  others  by  theft,  robbery,  or  fraud,  is  not  evidence  of  im- 
providence." 

And  in  further  commenting  upon  the  subject  the  court  says  in 
that  case: 


"Taking  what  the  respondent  there  stated  to  be  true,  he  certainly  was 
grossly  negligent  in  the  management  of  his  property  and  affairs,  and  in 
the  contracting  of  debts,  by  indorsing  for  strangers  or  for  men  without 
visible  means  of  payment.  But,  after  all,  I  cannot  bring  my  mind  to  the 
conclusion  that  he  is  improvident  to  such  a  degree  as  to  render  him  in- 
competent to  discharge  the  duty  of  an  administrator." 

None  of  the  authorities  cited  by  the  contestants'  counsel  are 
repugnant  to  the  views  above  expressed.  Neither  do  I  think 
that  the  fact  that  the  petitioner  purchased  in  his  own  name  the 
cheese  factories  and  conducted  the  same,  as  he  did,  sufficient 
ground  to  withhold  the  granting  of  letters  to  him.  This  evidently 
was  done  with  the  full  knowledge  of  the  father,  and  while  it 
would  have  been  better  for  the  father  and  the  son  to  have  done 
business  between  themselves  as  strangers  would  do  business, 
having  accountings  from  time  to  time,  yet  they  did  not  seem  to 
think  it  necessary  so  to  do,  and  employed  their  own  means  and 
ways  in  transactions  between  themselves. 

The  giving  of  checks  and  the  course  pursued  by  the  petitioner 
in  the  management  of  the  property  of  the  estate  after  the  death 
of  his  father  is  subject  to  criticism.  Sound  judgment  would  have 
suggested  the  necessity  of  immediately  taking  steps  to  have  had 
an  administrator  appointed.  The  giving  of  the  checks  by  the 
petitioner  was  unwarranted  and  unlawful,  and  the  honoring  of 
the  same  by  the  bank  and  payment  thereof  cannot  be  justified. 
But  a  want  of  understanding  of  the  law  in  this  respect  is  not  in 
Itself  a  fact  which  would  preclude  a  person  otherwise  entitled 
to  letters  from  the  granting  of  them  to  him. 

The  administrator,  when  appointed,  must  give  a  bond  condi- 
tioned for  the  faithful  performance  of  his  duties  as  such  admin- 
istrator.   With  the  estate  so  protected  a  full  accounting  can  be 
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had.  There  is  no  question  about  the  capability  of  the  petitioner 
to  close  up  the  affairs  of  the  estate,  and  certainly  under  the  re- 
quired bond  he  will  feel  the  necessity  of  so  doing.  During  the 
lifetime  of  the  father  he  was  considered  by  him  competent  to 
transact  the  business  in  the  father's  name,  and,  so  far  as  the  evi- 
dence shows,  no  criticism  or  objection  ever  was  raised  upon  his 
part  of  the  manner  in  which  he  did  the  business.  All  things 
being  equal,  he  now  has  a  better  knowledge  of  the  situation  of 
the  affairs  of  that  business  conducted  in  the  name  of  his  father 
than  any  other  person  and  could  best  close  it  up.  With  the 
taking  of  the  oath  that  he  will  honestly  and  faithfully  so  do,  and 
protecting  the  estate  by  an  ample  bond,  as  required  by  law,  it 
seems  to  me  that  a  case  has  not  been  made  by  which  he  can  be 
deprived  of  the  statutory  right  given  tjo  him  to  be  appointed 
administrator. 

An  order  may  be  entered  that  upon  taking  the  required  oath 
and  giving  a  bond  as  such  administrator  in  the  sum  of  $18,000 
letters  of  administration  may  be  issued  to  him. 

Decreed  accordingly. 
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MATTER  OF  CAMPBELL. 

[48  Misc.  278;  96  N.  Y.  Sup  p.  768.] 

(Surrogate's  Court,  Cattaraugus  County.    September,  1905.) 

I.  Executors  and  Administrators — ^Allowance  to  Widow. 

Where,  at  the  time  of  decedent's  death  leaving  a  widow  and  minor 
children,  he  did  not  have  the  articles  enumerated  in  Code  Civ.  Proc 
§  2713,  subds.  1-4,  to  be  set  off  to  the  widow  and  minors,  there  cannot 
be  set  off  as  exempt  a  sum  of  money  equal  to  the  value  of  such 
articles. 


2.  Same. 

Under  Code  Civ.  Proc.  §  2713,  subd.  5,  appraisers  must  set  apart 
property  to  the  amount  of  $150  to  the  widow  and  minor  childreq  of 
the  decedent. 


Note. — Allowance   to    Widow    of    Cash    for    Deficiency    of    Exempt 

Articles. 

If  a  man  having  a  family  die,  leaving  a  widow  or  minor  child  or  chil- 
dren, the  following  articles  shall  not  be  deemed  assets,  but  must  be  in- 
cluded and  stated  in  the  inventory  of  the  estate  without  being  appraised : 

1.  All  spinning  wheels,  weaving  looms,  one  knitting  machine,  one  sew- 
ing machine,  and  stoves  put  up  or  kept  for  use  by  his  famliy. 

2.  The  family  Bible,  family  pictures  and  school  books,  used  by  or  in 
such  family,  and  books  not  exceeding  in  value  fifty  dollars,  which  was 
kept  and  used  as  part  of  the  family  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn  and 
cloth  manufactured  from  the  same;  one  cow,  two  swine,  and  the  pork  of 
such  swine,  and  necessary  food  for  such  swine,  sheep  or  cow  for  sixty 
days,  and  all  necessary  provisions  and  fuel  for  such  widow,  child  or  chil- 
dren for  sixty  days  after  the  death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds  and  bedsteads  and  bedding, 
necessary  cooking  utensils,  the  clothing  of  the  family,  the  clothes  of  the 
widow  and  her  ornaments  proper  for  her  station;  one  table,  six  chairs, 
twelve  knives  and  forks,  twelve  plates,  twelve  tea  cups  and  saucers,  one 
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3.  Same — ^Waiver  by  Widow. 

Wliere,  at  the  time  of  an  appraisal,  the  widow  was  present  and 
stated  that  she  was  satisfied  with  what  had  been  set  off  to  her,  and 
desired  the  rest  of  the  estate  to  be  used  to  pay  the  debts  of  decedent, 
so  that  no  claims  would  come  against  the  real  estate,  the  full  title 
to  which  had  become  vested  in  her,  and  the  appraisers  acted  on  the 
suggestion,  it  was  a  waiver  of  the  right  of  the  widow  to  have  certain 
property  set  apart,  under  Code  Civ.  Proc.  §  2713,  subd.  5. 


In  the  matter  of  the  estate  of  William  H.  H.  Campbell,  de- 
ceased. Proceedings  on  judicial  settlement  of  executor's  account. 
Decree  rendered. 


Alex  JVentworth,  for  executor. 


R,  R.  Crowley,  for  widow. 


M,  V,  Benson,  special  guardian. 


Allowance   to    Widow    of    Cash    for    Deficiency    of    Exempt    Arti- 

CLES.^ontinued. 

sugar  dish,  one  milk  pot,  one  tea  pot  and  twelve  spoons,  and  other  house- 
hold furniture  not  exceeding  one  hundred  and  fifty  dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  personal 
property,  in  the  discretion  of  the  appraisers,  to  the  value  of  not  exceed- 
ing one  hundred  and  fifty  dollars. 

Such  articles  and  property  shall  remain  in  the  possession  of  the  widow, 
if  there  be  one,  during  the  time  she  lives  with  andi)rovides  for  such  minor 
child  or  children.  If  she  ceases  to  do  so,  she  shall  be>  allowed  to  retain 
as  her  own,  her  wearing  apparel,  her  ornaments  and  one  bed,  bedstead 
and  the  bedding  for  the  same,  and  the  property  specified  in  subdivision 
five;  and  the  other  articles  so  exempted  shall  then  belong. to  such  minor 
child  or  children.  If  she  lives  with  and  provides  for  such  minor  child 
or  children  until  it  or  they  become  of  full  age  all  the  articles  and  property 
in  this  section  mentioned  shall  belong  to  the  widow.  If  there  be  a  widow 
and  no  minor  child,  all  the  articles  and  property  in  this  section  mentioned 
shall  belong  to  the  widow.  If  a  married  woman  die,  leaving  surviving 
her  a  husband  or  a  minor  child  or  children  the  same  articles  and  personal 


548  VOLUME  XVII. 


Surrogate's  Court.  [Sept. 


DAVIE,  S.  The  will  of  decedent  was  admitted  to  probate  and 
lettters  testamentary  issued  thereon  January  21,  1902.  The  pro- 
visions of  the  will  follow  the  statute  of  descent  and  distribution ; 
that  is,  the  widow  was  given  one-third  of  the  personal  property 
absolutely,  after  payment  of  debts,  in  addition  to  her  dower  in- 
terest in  the  real  estate,  and  the  residue  was  divided  equally 
between  decedent's  five  children,  two  of  whom  are  minors.  De- 
cedent, at  the  time  of  his  death,  owned  one  tract  of  land  in- 
dividually, and  he  and  his  wife  owned  another  tract  by  joint  deed. 
The  value  of  his  personal  estate  was  about  $1,600. 

The  first  question  relates  to  the  rights  of  the  widow  and  minor 
children  under  the  provisions  of  section  2713  of  the  Code.  An  in- 
ventory of  the  personal  estate  was  made,  in  which  all  the  articles 
enumerated  in  subdivisions  i,  2,  3  and  4,  which  decedent  pos- 
sessed, were  duly  set  off  to  the  widow  and  minors.  It  is  now 
claimed  that  the  value  of  such  of  the  enumerated  articles  as  dece- 
dent did  not  own  should  be  ascertained  and  allowed  to  the  widow 
and  minors  in  money.  This  claim  might  properly  be  disallowed 
upon  the  ground  of  insufficient  proof  of  value,  yet  the  funda- 

Allowance    to    Widow    of    Cash    for    Deficiency    of    Exempt    Arti- 
cles,— continued. 

property  shall  be  set  apart  by  the  appraisers  with  the  same  effect  for  the 
benefit  of  such  husband  or  minor  child  or  children. 

§  2713,  Code  of  Civil  Procedure. 

In  construing  the  above  section  of  the  Code  the  courts  have  expressed 
opposite  views  as  to  whether  the  widow  should  be  given  cash  in  lieu  of 
the  articles 'Specified  in  subdivisions  i,  2,  3  and  .4  where  such  articles  are 
not  in  existence  as  a  part  of  the  estate.  While  it  is  conceded  that  a 
cash  allowance  does  not  come  within  the  strict  lettter  of  the  statute  the 
advocates  of  a  liberal  construction  of  the  Code  provisions  give  strong 
reasons  for  their  position  and  it  seems  they  have  the  weight  of  authority 
upon  their  side  so  far  as  the  reported  cases  are  concerned. 

Under  the  law  of  1874,  chapter  470,  which  was  practically  the  same  as 
section  2713  of  the  Code  of  Civil  Procedure  except  that  subdivision  s  is 
added  in  the  said  Code  section,  it  was  held  that  in  the  absence  of  ''other 
household  furniture"'  the  widow  was  entitled  to  $150  in  money  in  lieu 
thereof. 
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mental  principle  upon  which  the  claim  is  based  is  important  and 
wiorthy  of  careful  consideration.  This  question  is  not  a  novel 
one.  It  has  on  several  occasions  claimed  the  attention  of  the 
courts,  but  the  conclusions  reached  are  not  in  harmony.     In 

Matter  of  ^ ■r.ms,  31  App.  Div.  617;  52  N.  Y.  Supp.  700;  28 

Civ.  Pro.  79,  the  court  says : 


"The  object  of  what  are  known  as  'exemption  statutes'  is  to  prevent  a 
family  which  has  no  other  means  of  support  from  being  thrown  as  paupers 
upon  the  community.  Wilcox  v.  Hawley,  31  N.  Y.  648.  They  demand  at 
the  hands  of  the  court  a  liberal  interpretation,  so  as  to  resolve  all  rea- 
sonably doubtful  questions  in  favor  of  the  beneficiary.  Kapp  v.  Public 
Administrator,  2  Bradf.  259;  Matter  of  Durscheidt,  65  Hun,  136;  47  St. 
Rep.  419;  19  N.  Y.  Supp.  973.  I  find  similar  authority  in  a  well-considered 
case  (Strawn  v.  Strawn,  53  111.  263,  274)  where,  in  construing  a  similar, 
but  more  liberal,  statute,  the  court  said:  'It  cannot  be  supposed  that  the 
Legislature  when  it  used  the  words  "necessary  furniture"  and  "provisions 
for  a  year"  designed  to  use  the  words  In  a  rigid  and  unbending  sense,  to 
be  construed  in  all  cases  without  reference  to  the  circumstances  of  the 
parties.' " 

Allowance   to    Widow    of    Cash    for    Deficiency    of    Exempt    Arti- 
cles,—continued. 

■    Kelly  V.  Moore,  18  Abb.  N.  C.  468. 

Matter  of  Miller,  i  Month.  Law  Bull.  48. 

Lyendecker  v.  Eisemann,  3  Dem.  72. 

Where  the  estate  of  a  decedent  has  not  the  specific  articles  enumerated 
in  subdivision  3  of  section  2713  of  the  Code  of  Civil  Procedure,  the  court 
may  properly  make  a  money  allowance  to  the  widow,  equivalent  to  the 
value  of  such  articles. 

Matter  of  Williams,  31  App.  Div.  617;  52  N.  Y.  Supp.  700;  28  Civ. 
Pro.  79. 

In  Matter  of  Hembury,  yj  Misc.  454;  75  N.  Y.  Supp.  933,  it  was  held 
that  where  a  man  dies  leaying  a  widow,  but  none  of  the  articles  specified 
in  the  Code  of  Civil  Procedure,  section  2713,  subdivision  4,  she  is  entitled 
to  $150  in  lieu  thereof  and  this,  although  the  appraisers  have  allowed  her 
$200  under  subdivision  3  of  said  section  and  $150  under  subdivision  5 
because  there  were  no  such  articles  as  are  enumerated  in  these  latter 
subdivisions. 
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In  Matter  of  Hembury,  37  Misc.  454;  75  N.  Y.  Supp.  933,  and 
Matter  of  Hulse,  41  Misc.  307;  84  N.  Y.  Supp.  220,  the  Surro- 
gate's Court  has  followed  this  authority.  On  the  contrary,  in 
Baucus  V.  Stover,  24  Hun,  109,  where  this  question  was  directly 
in  controversy,  the  court  says : 

"It  is  further  urged  that  the  surrogate  was  in  error  in  allowing  to  the 
widow  the  value  of  10  sheep  with  their  fleeces,  $32.50,  and  2  swine,  $18.00, 
not  set  off  to  her  by  the  appraisers  on  making  the  inventory.  We  are  of 
the  opinion  that  these  allowances  to  the  widow  were  improperly  made. 
The  testator  had  no  sheep  or  swine  at  the  time  of  his  death  from  which 
such  set  off  then  could  be  made.  The  statute  contemplates  such  an  own- 
ership and  possession  of  this  property  in  the  deceased,  or  his  personal 
representatives,  at  the  time  of  making  up  the  inventory,  as  will  permit 
their  delivery  over  to  the  widow,  at  least  potentially.' 


i> 


This  case  was  subsequently  reversed  by  the  Court  of  Appeals 
on  another  point  (89  N.  Y.  i),  without  discussion  of  the  proposi- 
tion now  under  consideration. 

In  Crawford  v.  Nassoy,  173  N.  Y.  163;  65  N.  E.  962,  the  courts 
says: 

Allowance   to   Widow    of    Cash    for    Deficiency   of    Exempt    Arti- 
cles,—continued. 

'The  object  of  this  statute  was  to  give  a  special  relief  to  a  widow  and 
is  entitled  to  a  liberal  construction." 

Matter  of  Williams,  31  App.  Div.  617;  52  N.  Y.  Supp.  700;  28  Civ. 
Pro.  79. 

Matter  of  Hembury,  37  Misc.  454;  75  N.  Y.  Supp.  933. 

In  Baucus  v.  Stover,  24  Hun,  109,  it  was  held  that  the  statute  setting 
apart  of  sheep  and  swine  to  the  widow,  only  applies  where  the  deceased 
has  such  an  ownership  and  possession  of  them,  at  the  time  of  the  making 
of  the  inventory,  as  will  permit  of  their  delivery  to  the  widow.  When  he 
has  but  a  half  interest  therein,  they  cannot  be  delivered  to  her,  nor  can 
any  cash  allowance  be  made  therefor. 

In  Matter  of  Perry,  38  Misc.  167;  y^  N.  Y.  Supp.  271,  the  widow  re- 
ceived, in  articles  enumerated  in  subdivision  4  of  section  2713  of  the  Code 
of  Civil  Procedure,  only  the  value  of  twenty-two  dollars  and  ninety-five 
cents,  for  the  reason  that  none  of  the  other  articles  was  in  existence. 
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*The  basis  of  the  action  is  to  be  found  in  the  provisions  of  section  2713 
of  the  Code.  That  section  enacts,  among  other  things,  that  if  a  man 
having  a  family  die  leaving  a  widow,  but  no  minor  children,  then  certain 
property  specified  and  enumerated  in  the  section  shall  belong  to  the  widow. 
On  the  death  of  the  husband  the  legal  title  to  the  property  thus  reserved 
for  her  and  specified  in  the  statute  vests  in  the  widow.  The  statute  de- 
clares that  it  shall  not  be  deemed  assets  or  appraised,  though  it  must  be 
included  in  the  inventory.  The  object  of  including  it  in  the  inventory 
was  to  identify  it  as  part  of  the  property  left  by  the  deceased." 

In  Matter  of  Perry,  38  Misc.  167;  jj  Ni  Y.  Sup.  271,  the 
Surrogate's  Court  declined  to  follow  the  conclusions  reached  in 
Matter  of  Williams  and  Mattter  of  Hembury,  alx)ve  referred  to, 
saying : 

"It  is  perfectly  clear  that  both  cases  cited  by  counsel  for  the  widow  are 
directly  in  point  and  warrant  his  contention  if  they  are  to  be  followed, 
but  from  a  careful  reading  of  section  2713,  it  seems  clear  to  this  court 
that  it  was  not  the  intention  of  the  Legislature  to  give  to  the  widow  the 
value  in  money  of  any  of  the  articles  enumerated  in  this  section,  under 
subdivisions  i,  2,  3  and  4,  and  unless  the  deceased  owned  these  articles 
at  the  time  of  his  death  the  widow  gets  nothing  under  these  subdivisions." 


Allowance   to   Widow    of   Cash    for    DEFiaENcv   of    Exempt    Arti- 

CLES,--con  tinned. 

Under  subdivision  3  of  said  section  she  received  nothing  and  under 
subdivision  i  she  did  not  receive  the  sewing  machine,  for  the  reason  that 
no  such  article  was  owned  by  the  deceased.  The  widow  asked  the  court 
to  order  the  administrator  to  pay  to  her  in  cash  the  value  of  these 
articles.  The  court  refused  to  make  the  order  upon  the  ground  that  there 
was  no  statutory  authority  for  such  an  allowance. 

It  was  held  in  Matter  of  Reough,  42  Misc.  387;  86  N.  Y.  Supp.  807,  that 
where  the  inventory  and  appraisal  returned  and  filed  by  the  surviving 
husband' and  executor  of  a  testatrix  show  that  none  of  the  articles  enu- 
merated in  Code  of  Civil  Procedure,  section  2713,  subdivision  3,  were  in 
existence  at  the  time  of  her  death  the  husband  cannot  be  allowed  in  monev 
the  value  of  said  articles. 

The  widow's  right  to  a  cash  allowance  under  section  2713  of  the  Code 
of  Civil  Procedure  is  not  waived  by  the  silence  of  her  inventory  of  the 
estate  of  her  decedent  as  to  her  claim  for  exempt  articles. 

Matter  of  Hulse,  41  Misc.  307;  84  N.  Y.  Supp.  220. 
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The  decision  in  Matter  of  Williams,  31  App.  Div.  617;  52 
N.  Y.  Supp.  700;  28  Civ.  Pro.  79,  is  predicated  largely  upon 
the  humanitarian  aspect  of  the  situation  rather  than  upon  a 
logical  and  reasonalble  analysis  of  the  statute.  The  legislative 
intent  in  the  enactment  of  the  various  exemption  statutes  must 
be  ascertained  from  the  phraseology  employed.  While  the  solici- 
tude for  the  protection  of  widows  and  minors  which  prompted 
the  conclusions  in  the  case  referred  to  is  in  every  way  com- 
mendable, yet  it  should  be  remembered  that  these  statutes  are  to 
some  extent  in  derogation  of  the  common  law.  They  deplete  the 
assets  of  the  estate,  and,  in  many  cases,  deprive  Greditx>rs  of  the 
power  to  collect  their  claims.  The  relative  equities  of  the  case 
do  not  demand  any  strained  or  distorted  interpretation  of  the 
statute.  Was  it  the  design  of  the  Legislature,  by  the  enactment 
of  section  2713  of  the  Code,  to  give  to  the  widow  and  minor 
children  such  of  the  enumerated  articles  as  decedent  owned  at 
the  time  of  his  death,  or  was  it  the  purpose  in  case  he  owned 
none  or  only  part  of  such  articles  to  provide  the  same  or  account 
therefor  in  money  out  of  the  general  funds  of  the  estate?  Was 
it  intended  to  preserve  to  the  widow  and  minor  children  the  use 
and  enjoyment  of  such  of  these  articles  as  the  husband  himself 
had  provided,  as  he  had  deemed  necessary  and  proper,  such  as 
the  family  had  been  accustomed  to  use,  or  wais  it  designed, 
through  the  instrumentality  of  this  act,  to  render  the  death  of  the 
decedent  a  source  of  profit  to  the  widow  and  children  by  pro- 
viding them  with  spinning  wheels,  weaving  looms,  sewing  and 
knitting  machines,  sheep,  swine,  etc.,  which  they  would  not  other- 
wise have  possessed? 

Are  the  articles  to  be  furnished  in  kind?  Assume  that  those 
lacking  are  "all  spinning  wheels,  weaving  looms,  one  knitting 
machine  and  one  sewing  machine."  How  many  spinning  wheels 
and  weaving  looms  are  to  be  provided?  Shall  they  be  old  or  new, 
expensive  or  inexpensive?  What  style  of  knitting  machine  will 
meet  the  requirements  of  the  statute  so  construed — one  of  early 
manufacture  operated  by  hand,  or  a  modern  device  propelled  by 
steam  qr  electric  motor?  How  much  of  the  funds  of  the  estate 
shall  be  invested  in  a  sewing  machine?    Shall  such  machine  be 
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a  chain  or  lock  stitch,  a  Singer  or  Wheeler  &  Wilson  ?  If  money 
equivalent  to  the  value  of  such  missing  articles  is  to  be  set  off, 
how  is  the  amount  to  be  determined?  What  possible  legitimate 
measure  of  damages  is  presented?  These  are  but  a  few  of  the 
diflSculties  presented  when  we  attempt  to  follow  the  authority  of 
Matter  of  Williams,  31  App.  Div.  617;  52  N.  Y.  Supp.  700;  28 
Civ.  Pro.  79.  From  a  careful  consideration  of  the  matter  I  am 
of  the  opinion  that  no  amount  whatever  should  'be  allowed  to  the 
widow  and  minors  on  account  of  the  fact  that  decedent  did  not 
possess,  at  the  time  of  his  death,  certain  of  the  articles  specified. 

The  appraisers  in  making  their  inventory  set  off  to  the  widow 
and  minor  children  all  of  the  household  furniture  which  deoedent 
owned  and  which  had  not  alreadv  been  set  off  under  the  sub- 
divisions  above  referred  to,  fixing  the  value  thereof  at  $66.  The 
widow  and  special  guardian  now  insist  that  the  difference  between 
that  sum  and  $150  should  be  set  off  in  money  and  paid  to  the 
widow  pursuant  to  the  requirements  of  subdivision  5  of  section 
2713.  This  subdivision  provides  that  among  the  articles  to  be 
set  off  are  *'other  necessary  household  furniture,  provisions  or 
other  personal  property  in  the  discretion  of  the  appraisers  to  the 
value  of  not  exceeding  one  hundred  and  fifty  dollars/'  The  pro- 
visions of  this  subdivision  do  not  give  the  appraisers  a  discretion 
as  to  whether  they  will  or  will  not  set  apart  household  furniture, 
provisions,  or  other  personal  property  to  the  value  of  not  ex- 
ceeding $150.  Their  discretion  extends  solely  to  selecting  the 
articles  and  determining  the  value  thereof  sufficient  to  make  up 
the  sum  specified.  Where  the  decedent  had  a  family  and  his  per- 
sonal estate,  not  exempted  by  the  former  subdivisions  of  this 
section,  exceeds  the  sum  of  $150,  it  is  the  duty  of  the  appraisers 
to  set  apart  furniture,  provisions,  or  other  personal  property  to 
the  value  of  $150.  If  they  omit  this  duty,  the  surrogate  may  re- 
quire the  representative  of  the  estate  to  make  good  the  deficiency. 
Dayton  on  Surrogates,  273;  Sheldon  v.  Bliss,  8  N.  Y.  31 ;  Apple- 
gate  V.  Cameron,  2  Bradf.  119. 

The  widow  was  entitled  to  have  the  requirements  of  this  sub- 
division fully  complied  with,  but  it  is  asserted  on  part  of  the 
executor  that  the  widow  waived  her  rights  under  this  subdivision 

27 
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at  the  time  of  the  making  of  the  inventory,  and  that  he  has  relied 
upon  such  waiver  and  consumed  the^  entire  personal  estate  in  the 
payment  of  debts,  and  that  the  widow  is  estopped  from  asserting 
her  rights  under  this  subdivision  for  the  first  time  on  judicial 
settlement.  The  widow  was  present  at  the  time  of  making  the 
appraisal  and  assisted  to  some  extent.  The  attorney  for  the 
executor  was  also  present  and  fully  explained  to  the  appraisers, 
in  the  presence  of  the  interested  parties,  what  their  duties  were 
in  regard  to  setting  off  the  exempted  articles.  The  probability  of 
the  personal  estate  being  sufficient  to  pay  the  debts  was  then 
discussed  to  some  extent,  and  in  that  connection  the  widow 
learned  that  the  death  of  her  husband  vested  her  with  full  title 
to  the  lands  which  had  been  held  by  them  jointly.  She  then  stated 
in  substance  that  she  was  satisfied  with  what  she  had  and  what 
had  been  set  off  to  her.  She  did  not  wish  to  have  any  other  per- 
sonal property  set  apart  for  her,  she  preferred  that  it  be  used  for 
the  purpose  of  paying  the  debts,  so  that  no  claims  would  come 
against  the  real  estate.  The  appraisers  acted  upon  this  sug- 
gestion. The  executor  disposed  of  the  personal  property,  and 
used  the  proceeds  in  administering  upon  the  estate.  Moreover, 
the  first  item  of  the  will  of  the  decedent  is  as  follows : 


"I  give  to  my  beloved  wife,  Martha  L.  Campbell,  one-third  part  of  my 
personal  estate,  after  the  payment  of  my  debts  and  her  lawful  dower  in- 
terest in  my  real  estate,  in  lieu  of  all  other  claims  against  my  estate." 


And  it  is  further  urged  that  under  this  provision,  if  the  widow 
accepted  the  beneficial  provisions  of  the  will,  she  should  be  held 
to  have  renounced  her  right  to  any  other  portion  of  the  estate 
than  that  specified  in  the  item  of  the  will  quoted. 

In  view  of  all  the  circumstances,  it  should  now  be  held  that 
the  widow  has  waived  her  rights  under  this  subdivision,  and  that 
she  is  now  estopped  from  asserting  the  same.  Herm.  Estop.  § 
331 ;  Manufacturers  &  Traders'  Bank  v.  Hazard,  30  N.  Y.  226; 
Wood  V.  Seely,  32  N,  Y.  105 ;  Blair  v.  Wait,  69  N.  Y.  113 ;  N..  Y. 
Rubber  Co.  v.  Rothery,  107  N.  Y.  310;  14  N.  E.  269;  12  St. 
Rep.  53 ;  I  Am.  St.  Rep.  822. 
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The  minors  have  no  interest  in  the  determination  of  this  ques- 
tion, as  they  are  not  vested  with  any  interest  absolute  or  con- 
tingent in  any  part  of  the  property  specified  in  subdivision  5. 
The  subdivision  provides  that : 

"Such  articles  and  property  shall  remain  in  the  possession  of  the  widow 
during  the  time  she  lives  with  and  provides  for  such  minor  child  or  chil- 
dren. If  she  ceases  so  to  do  she  shall  be  allowed  to  retain  as  her  own  her 
wearing  apparel,  her  ornaments  and  one  bed,  bedstead,  and  the  bedding 
for  the  same  and  the  property  specified  in  subdivision  five  and  the  other 
articles  so  exempted  shall  then  belong  to  such  minor  child  or  children." 


The  disposition  of  the  other  issues  involved  in  this  accounting 
sufficiently  appear  from  the  detailed  findings  of  fact  and  con- 
clusions of  law  herewith  submitted. 

Decreed  accordingly. 
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(Supreme  Court,  Appellate  Division,  Third  Department.  October  24,  1905.) 


Highways — ^Automobiles  —  Frightening   Horses  —  Negligence  —  Evi- 
dence. 

A  finding  of  negligence  on  the  part  of  defendant,  the  driver  of  an 
automobile,  is  not  authorized  by  evidence  that,  when  at  the  top  of  a 
hill  he  saw  plaintiff's  team  at  the  foot  of  it,  he  disconnected  the  engine 
from  the  running  gear  of  his  machine,  and  ran  down  by  gravity,  at 
a  speed  of  three  or  four  miles  an  hour,  passing  the  team  five  or  six 
feet  from  it,  without  stopping,  though  just  as  he  was  opposite  it  the 
horse  swerved  and  threw  plaintiff  out ;  the  horse  tiU  then  having  given 
no  sign  of  restiveness,  and  plaintiff  having  given  defendant  no  signal 
to  stop. 


Note. — ^Use  op  Highways  by  Automobiles. 

a.  In  general. — 356. 

b.  Liability  for  injuries. — 258. 

1.  Failure  to  stop  on  signal. — ^258. 

2.  Speed-limit — Failure  to  give  warnittg  .of  approach. — 260. 

This  note  is  an  extension  of  one  on  the  same  subject  in  10  Ann. 
Cas.  97-100. 

a.  Jn  general. 

The  statutes  relating  to  the  use  of  highways  by  automobiles  are  now  to 
be  found  in  chapter  538  of  the  laws  of  1904,  the  short  title  of  the  act 
being  the  "Motor  Vehicle  Law." 

An  operator  of  an  automobile  is  bound  to  anticipate  that  he  may  meet 
persons  at  any  point  in  a  public  street,  and  must  keep  a  proper  lookout 
for  them,  and  have  his  machine  under  such  control  as  will  enable  him 
to  avoid  a  collision  with  another  person,  also  using  proper  care  and 
caution,  and,  if  necessary,  must  slow  up,  and  even  stop. 
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2.  Same — Instructions. 

Where,  in  an  action  for  injury  to  plaintiff  by  his  horse  being  fright- 
ened by  defendant's  automobile  just  as  it  passed  the  team,  the  court 
instructed  that,  if  defendant  drove  his  machine  down  towards  plain- 
tiff at  the  speed  and  in  the  threatening  manner  claimed  by  plaintiff, 
the  jury  might  determine  whether  defendant  was  negligent,  but  did 
not  instruct  as  to  how  they  should  consider  defendant's  conduct  if 
he  passed  as  he  testified,  a  new  trial  should  be  granted;  an  inference 
of  negligence  not  being  authorized  from  the  manner  of  passing 
testified  to  by  him,  and  it  being  likely  that  the  jury  concluded  that, 
though  he  passed  as  he  testified,  he  was  negligent  in  passing  without 
stopping  and  nearer  than  necessary. 

3.  Evidence — Opinion  op  Experts — Hypothetical  Questions. 

Allowing  an  expert  to  give  an  opinion  based,  not  merely  on  facts 
contained  in  the  hypothetical  question,  but  also  on  facts  derived  by 
him  from  other  sources,  which  were  not  the  subject  of  testimony  in 
the  case,  and  which  were  known  only  to  himself,  is  error. 

Appeal  from  Trial  Term,  Madison  County. 

Action  by  Cora  B.  Davis  against  John  Maxwell.  From  a  judg- 
ment on  a  verdict  for  plaintiff,  and  from  an  order  denying  a 
motion  for  new  trial,  defendant  appeals.    Reversed. 
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Thies  V.  Thomas,  77  N.  Y.  Supp.  276. 

It  is  not  the  duty  of  the  driver  of  an  automobile,  before  leaving  it  in 
the  street,  while  temporarily  absent  delivering  goods  in  an  adjoining  house, 
to  chain  the  machine  to  a  post,  or  in  some  other  manner  fasten  it  so 
that  it  would  be  impossible  for  it  to  be  started  by  the  act  of  a  third 
person. 

Berman  v.  Schultz,  84  N.  Y.  Supp.  292. 

Notwithstanding  the  statute  which  authorizes  the  driver  of  an  automo- 
bile, in  the  absence  of  any  signal  from  the  driver  of  a  horse  and  car- 
riage whom  he  is  approaching  on  a  highway,  to  pass  such  horse  and  car- 
riage at  the  rate  of  eight  miles  an  hour  without  stopping,  the  driver 
of  the  automobile  is  nevertheless  obliged  to  take  notice  of  the  surround- 
ing circumstances,  and  if  it  is  apparent  that  by  a  particular  method  of 
proceeding  he  will  be  liable  to  work  an  injury,  either  by  frightening  the 
horse  or  by  causing  a  collision,  it  is  his  duty  to  adopt  some  other  and 
safer  method,  if  with  reasonable  care  and  prudence  he  can  do  so. 

Davis  v.  Maxv/ell,  108  App.  Div.  128;  96  N.  Y.  Supp.  45. 


358  VOLUME  XVII. 


Appellate  Division.  [Oct. 


Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

Joseph  Beat,  for  appellant. 

Charles  H,  Perry  and  S.  M.  Wing,  for  respondent. 

PARKER,  P.  J.  Plaintiff  was  driving  her  horse,  hitched  to  a 
road  wagon,  easterly  along  the  highway.  The  beaten  track  of 
such  highway  was  on  its  right-hand  or  southerly  side,  and  the 
grade  easterly  was  a  slight  rise,  so  that  a  long  distance  ahead 
of  her  she  could  see,  coming  over  the  top  of  the  rise,  the  auto- 
mobile of  the  defendant,  which  he  himself  was  driving,  and  in 
which  were  his  wife  and  another  lady  riding  with  him.  She, 
the  plaintiff,  had  confidence  in  the  steadiness  of  her  horse  and 
gave  the  defendant  no  signal  whatever.  She  claims  that  as  he 
came  over  the  rise  and  down  the  grade  his  speed  increased,  and 
that  when  he  passed  her  horse  his  automobile  was  running  at  a 
rapid  rate  of  speed.     She  further  claims  that  as  he  approached 
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It  was  held  in  People  v.  Ellis,  88  App.  Div.  471 ;  85  N.  Y.  Supp.  120, 
that  the  provisions  of  sections  163  and  169a  of  the  Highway  Law,  do  not 
purport  to  fix  a  rate  of  speed  for  automobiles,  nor  confer  upon  munici- 
pal authorities  power  to  regulate  the  rate  of  speed,  but  limit  their  power 
to  the  extent  of  preventing  them  fixing  a  lower  rate  of  speed  than  eight 
miles  an  hour. 

Where  an  automobile  left  in  the  street  by  the  chaffeur  after  having 
turned  off  the  power  and  applied  the  brake  was  started  by  the  wilful  act 
of  two  small  boys,  and  thereupon  collided  with  plaintiff's  wagon,  the 
act  of  the  boys  was  the  proximate  cause  of  the  injury,  and  the  owner 
was  therefore  not  liable. 

Berman  v.  Schultz,  84  N.  Y.  Supp.  292. 

b.  Liability  for  injuries. 
I.  Failure  to  stop  on  signal. 
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her  he  was  running  in  the  beaten  track  on  the  same  side  of  the 
highway  in  which  she  was  driving,  and  thus  directly  facing  her 
horse,  and  had  he  continued  on  that  line  he  would  necessarily 
have  run  her  down ;  that  owing  to  the  ditch,  or  formation  of  the 
ground,  on  that  side,  she  could  not  have  turned  further  to  the 
right  than  she  was  driving  when  she  first  saw  him  coming  over 
the  rise;  that  he  approached  her  in  such  threatening  manner 
until  he  got  very  close  to  her  horse's  head,  and  then  turned  sud- 
denly from  her  to  his  right,  and  passed  so  that  his  wheels  were 
only  about  18  inches  distant  from  hers ;  that  this  manner  of  pass- 
ing at  such  a  speed  and  so  close  to  her  frightened  her  horse, 
which  swerved  to  the  right  away  from  the  machine  and  over- 
turned her  carriage  over  the  bank  and  into  the  ditch,  and  she 
was  thereby  severely  injured..  This  action  is  brought  to  recover 
damages  against  the  defendant  for  such  alleged  negligent  con- 
duct on  his  part.  The  jury  have  rendered  a  verdict  of  $2,000  in 
her  favor,  and  from  the  judgment  entered  thereon,  and  from  an 
.  order  denying  a  new  trial  the  judge's  minutes,  this  appeal  is 
taken. 

Use  of  Highways  by  Automobiles,— continued. 

The  laws  of  1903,  chapter  625,  section  3,  provided  that  every  person 
driving  an  automobile  should,  on  signal,  by  putting  up  the  hand,  from  a 
person  driving  a  restive  horse,  cause  the  automobile  to  immediately  stop 
and  to  remain  stationary,  and  on  request,  should  cause  the  engine  of  such 
automobile  to  cease  running  so  long  as  may  be  necessary  to  allow  the 
horse  to  pass. 


When  defendant's  automobile  came  in  view,  the  horse  behind  which 
the  plaintifT  was  riding  was  afraid,  and  her  husband  got  out  of  the 
wagon,  motioned  the  automobile  to  stop,  and  took  the  horse  by  the  bit. 
The  automobile  stopped  once,  and  then  started  along  towards  the  horse. 
As  it  approached  him  the  horse  became  unmanageable,  reared  and 
plunged,  and  the  automobile  keeping  on  its  course,  the  horse  forced  the 
wagon  into  the  ditch,  where  it  was  turned  over,  and  plaintiff  was  thrown 
out  and  injured.  The  facts  were  held  sufficient  to  sustain  a  finding 
that  the  defendant  was  negligent,  and  that  it  was  error  for  the  court  to 
direct  a  nonsuit. 
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The  defendant  squarely  denies  this  charge  under  oath.  He  tes- 
tifies that  as  he  came  over  the  rise  he  saw  the  plaintiff  approach- 
ing from  the  west,  and  he  disconnected  the  engine  from  the  run- 
ning gear  of  his  machine,  and  ran  down  the  incline  by  the  force 
of  gravity  and  the  momentum  which  he  had  already  acquired 
alone ;  that  he  was  not  running  over  three  or  four  miles  an  hour 
when  he  came  opposite  the  horse ;  that  as  he  approached  the  horse 
it  exhibited  no  symptoms  of  restiveness  or  fright,  and  that  he 
was  given  no  signal  and  saw  nothing  whatever  in  the  conduct 
of  the  driver  or  of  the  horse  to  indicate  that  the  horse  was  likely 
to  be  frightened;  that  as  he  came  down  the  incline  he  began  to 
turn  to  the  right  a  long  distance  before  he  came  to  the  horse, 
and  that  when  he  got  opposite  the  horse  he  was  some  five  or  six 
feet  north  of  it ;  that  no  exhibition  of  fear  was  manifested  by  the 
horse  until  just  as  the  machine  got  opposite  it,  and  then  he  made 
a  sudden  swerve  or  jump  to  the  right,  and,  being  so  near  the 
edge  of  the  bank,  he  took  the  right  wheels  of  the  carriage  over  it, 
and  the  plaintiff  was  thrown  out.  The  left-hand  wheels  did  not 
go  over  the  bank.    The  little  daughter  was  not  thrown  out,  and 

Use  of  Highways  by  AuTOMOBiLES,^ontinued. 

Murphy  v.  Wait,  102  App.  Div.  121 ;  92  N.  Y.  Supp.  253. 

Since  the  above  case  was  decided  section  3  of  chapter  625  of  the  laws 
of  1903  has  been  repealed  and  subdivision  4  of  section  3  of  chapter  538 
(Motor  Vehicle  Law)  substituted  in  its  place. 

2.  Speed-limit. — Failure  to  give  warning  of  approach. 

In  an  action  for  injuries  owing  to  negligence  in  the  running  of  de- 
fendant's automobile  at  an  excessive  rate  of  speed,  and  without  proper 
signals,  it  appeared  that  the  automobile  was  being  operated  by  de- 
fendant's son,  and  it  was  disputed  whether  it  was  in  the  custody  of  the 
defendant's  son  or  the  coachman,  who  was  in  it.  The  court  charged  gen- 
erally that  plaintiff  could  not  recover  unless  the  automobile  was  being 
directed  by  the  coachman  or  son  on  behalf  of  the  defendant,  and  refused 
to  charge  that  if  defendant  left  his  automobile  in  charge  of  his  son  to 
take  home,  or  in  charge  of  his  son  and  coachman  together,  or  of  the 
coachman  alone,  and  the  coachman  neglected  his  duty  and  allowed  the 
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the  horse  at  once  pulled  the  carriage  back  into  the  road  and  ran 
up  it  a  few  hundred  feet  until  it  was  stopped. 

From  a  careful  reading  of  this  evidence,  I  am  much  impressed 
with  the  defendant's  claim  that  he  did  nothing  for  which  he 
should  (be  charged  with  negligent  conduct  causing  this  accident. 
Notwithstanding  the  statute,  which  authorized  the  defendant  to 
use  the  road  with  his  machine,  and,  in  the  absence  of  any  signal, 
to  pass  the  plaintiff  at  the  rate  of  eight  miles  an  hour  without 
stopping  (section  163  of  the  highway  law  [Laws  i8go,  p.  1206, 
c.  568],  as  amended  by  chapter  625,  p.  1418,  of  the  Laws  of 
1903),  he  was  nevertheless  obligated  to  take  notice  of  the  con- 
dition before  him,  and  if  it  was  apparent  that  by  any  particular 
method  of  proceeding  he  was  liable  to  work  an  injury,  either  by 
frightening  a  horse  or  colliding  with  another,  it  would  be  his  duty 
to  adopt  some  other  and  safer  method,  if  with  reasonable  care 
and  prudence  he  could  have  done  so.  Knight  v.  Lanier,  10  Ann. 
Cas.  406;  69  App.  Div.  454;  74  N.  Y.  Supp.  999;  Murphy  v. 
Wait,  102  App.  Div.  121 ;  92  N.  Y.  Supp.  253.  But  the  question 
is,  was  he  confronted  with  any  such  situation,  that  required  him 
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son  to  run  the  machine,  and  by  the  son's  negligence  the  accident  hap- 
pened, defendant  was  responsible.    It  was  held,  that  there  being  evidence 
of  all  the  elements  of  liability  referred  to  in  the  refused  request,  its  re- 
fusal was  reversible  error. 
Collard  v.  Beach,  81  App.  Div.  582 ;  81  N.  Y.  Supp.  619. 

An  owner  or  operator  of  an  automobile  cannot  escape  responsibility  for 
running  over  a  boy  six  years  old  by  merely  showing  that  the  speed  of 
his  automobile  did  not  exceed  the  limit  fixed  by  law. 

Thies  V.  Thomas,  T7  N.  Y.  Supp.  276. 

In  an  action  for  injuries  sustained  by  collision  with  an  electric  cab. 
a  finding  of  negligence  of  defendant's  driver  is  not  warranted  even  though 
no  bell  was  rung  or  other  signal  given  by  the  driver,  where  it  appears 
that  the  plaintiff  saw  the  cab,  which  was  moving  at  a  moderate  speed, 
before  he  left  the  curb,  did  not  look  for  it  afterwards,  and  ran  into  it, 
striking  it  on  the  side. 

West  v.  New  York  Transp.  Co.,  47  Misc.  603;  94  N.  Y.  Supp.  426. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of 
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to  act  in  any  manner  different  from  what  he  did  act?  It  is  to  be 
noticed  that  the  negligence  specified  in  the  complaint  is  that  the 
defendant  omitted  to  stop  on  signal  and  passed  the  plaintiff  at  a 
rapid  speed  while  her  horse  was  frightened  and  unmanageable. 
There  is  no  suggestion  in  the  complaint  that  the  defendant  fright- 
ened the  horse  by  the  close  and  threatening  manner  in  which  he 
approached  it.  Now,  on  the  trial,  it  is  true  that  the  court  told  the 
jury  that  if  the  defendant  drove  his  machine  down  towards  the 
plaintiff  at  the  speed  and  in  the  threatening  manner,  and  as  close 
as  her  counsel  claimed  upon  the  trial  he  did,  they  might  deter- 
mine whether  that  was  a  proper  exercise  of  care  and  prudence 
on  his  part;  but  he  nowhere  instructed  them  as  to  how  they 
might,  or  must,  consider  the  defendant's  conduct  if  they  believed 
he  passed  the  plaintiff  exactly  as  he  testified  he  did  pass  her.  He 
instructed  them  generally  that  the  sole  question  in  the  case  was 
whether  the  automobile  was  being  propelled  at  an  unreasonable 
and  improper  rate  of  speed,  or  was  being  run  along  the  highway 
with  care  and  prudence  and  in  such  a  manner  as  that  the  de- 
fendant had  shown  care  and  given  due  attention  to  the  rights  of 
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■ 

the  plaintiff's  intestate,  a  boy  eight  years  of  age,  who  was  run  over  at  a 
street  crossing  in  the  city  of  New  York,  the  plaintiff  gave  evidence  show- 
ing that  immediately  prior  to  the  accident,  the  automobile  was  traveling 
rapidly  on  Fortieth  street;  that  it  turned  northward  into  Tenth  avenu? 
wihout  slackening  its  speed  and  without  giving  any  signal  of  its  ap- 
proach. Two  persons  who  crossed  the  street  ahead  of  the  automob'!' 
were  obliged  to  hurry  in  order  to  get  out  of  its  way.  At  that  time  tV.e 
intestate  was  about  fifteen  feet  north  of  the  corner  of  Tenth  avenue  stanJ- 
ing  on  the  sidewalk.  As  the  two  persons  mentioned  crossed  the  street 
with  their  backs  towards  the  automobile,  they  heard  a  scream,  turned  and 
saw  one  of  the  hind  wheel  of  the  automobile  pass  over  the  boy's  body 
about  two  feet  distant  from  the  curb. 

It  was  held,  that  the  evidence  was  sufficient  to  require  the  submission 
to  the  jury  of  the  questions  of  the  defendant's  negligence  and  of  the  in- 
testate's freedom  from  contributory  negligence,  and  that  it  was  improper 
for  the  court  to  dismiss  the  complaint. 

Buscher  v.  New  York  Transp.  Co.,  106  App.  Div.  493;  94  N.  Y. 
Supp.  "j^^. 
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this  plaintiff  upon  the  same  highway;  but  he  has  nowhere  in- 
structed them  as  to  whether  they  might  consider  that  he  was 
running  with  care  and  prudence  if  he  ran  just  as  he  testified  he 
did.  As  the  case  went  to  the  jury,  it  is  impossible  to  tell  whether 
they  believed  the  plaintiff's  or  the  defendant's  claim  as  to  the 
manner  of  the  defendant's  approach;  and  in  my  judgment  it 
would  be  error,  as  matter  of  law,  to  hold  the  defendant  guilty 
of  negligence,  under  the  situation  in  this  case,  if  he  approached 
and  passed  as  he  claims  to  have  done.  The  evidence  upon  that 
question  is  far  from  satisfactory  as  to  the  correctness  of  the 
plaintiff's  claim.  Concededly  the  horse  gave  no  sign  of  restive- 
ness  until  the  defendant  was  directly  opposite  him.  The  de- 
fendant then  stopped  almost  instantly,  thus  indicating  that  his 
speed  was  not  excessive;  and  the  evidence  that  the  defendant 
either  purposely  or  carelessly  ran  too  close  to  the  horse  by  no 
means  convinces  me  that  such  claim  is  a  correct  one.  There  is 
not  the  slightest  reason  apparent  why  the  defendant  would  not 
naturally  have  done  just  as  he  claims  he  did.  The  road  was  a 
broad  and  smooth  one,  with  nothing  to  obstruct  his  turning  out 
an  ample  distance  ahead  of  the  approaching  carriage.  He  saw  it 
as  he  came  over  the  incline.  His  wife  also  saw  it  and  called  his 
attention  to  it.  He  was  with  two  ladies,  and  evidently  not  driv- 
ing his  machine  in  a  wild  or  reckless  manner.  No  possible  reason 
why  he  should  not  avoid  the  carriage  by  a  reasonable  safe  dis- 
tance, and  every  reason  why  he  should,  and  naturally  would.  I 
am  apprehensive  that  the  jury,  instead  of  concluding  that  the  de- 
fendant did  run  down  upon  the  plaintiff  as  her  counsel  upon 
the  trial  claims,  believed  that  he  was  guilty  of  negligence  be- 
cause he  passed  her  without  stopping  and  at  a  distance  nearer 
than  he  need  to  have  done.  In  my  opinion,  such  a  belief  would 
be  unwarranted  by  the  law,  and,  if  adopted,  would  be  a  rank  in- 
justice to  the  defendant.  As  the  evidence  strikes  my  mind,  it 
seems  that  such  was  most  likely  the  conclusion  of  the  jury,  and 
for  that  reason  I  am  inclined  to  grant  the  defendant  a  new  trial. 

But  there  is  another  reason  why  this  judgment  must  be  re- 
versed. After  the  plaintiff  was  thrown  from  her  carriage,  she 
was  assisted  back  into  it,  and,  though  somewhat  bruised,  con- 
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eluded  that  she  was  not  much  injured  and  rode  home.  After- 
wards, however,  she  claims  to  have  become  seriously  ill,  and  at 
the  time  of  the  trial  to  be  suffering  from  an  affection  of  the 
nervous  system,  caused  iby  injuries  then  received.  As  bearing  on 
the  question  whether  her  then  condition  was  the  result  of  such 
injuries,  a  hypothetical  question  was  put  to  a  physician  who  had 
attended  her,  in  which  were  stated  certain  facts  which  were  calcu- 
lated to  enable  him  to  give  his  opinion  upon  that  question.  The 
form  of  the  question,  as  put  to  the  witness,  was  substantially  as 
follows : 

"Now,  taking  into  account  the  history  of  the  case  as  you  have  got  it, 
and  your  examination  of  the  plaintiff,  and  assuming  all  the  facts  stated  in 
the  question  put  to  you  to  be  true;  are  you  able  to  give  an  opinion  as 
to  the  cause  of  her  present  condition?' 


»»» 


This  question  was  objected  to  by  the  defendant's  counsel,  on 
the  ground  that  it  was  incompetent  and  inadmissible,  and  that  no 
foundation  was  laid  for  it  and  it  was  not  a  proper  form  of  ques- 
tion and  assumed  facts  not  proven.  This  objection  was  over- 
ruled and  the  witness  allowed  to  answer;  and  the  answer  was, 
"Yes,"  that  he  could.  And  in  answer  to  the  further  question, 
"What,  in  your  opinion,  is  the  cause  of  her  present  condition?'' 
the  answer  was  that  it  resulted  from  her  injuries  then  received. 

It  is  manifest  that  this  witness  has  been  allowed  to  give  an 
opinion  based,  not  merely  upon  facts  contained  in  the  h3rpotheticaI 
question,  but  also  upon  facts  derived  by  him  from  other  sources, 
which  were  not  the  subject  of  testimony  in  the  case,  and  which 
were  known  only  to  himself.  Clearly,  such  an  opinion  is  not 
properly  received  as  expert  evidence  to  aid  the  jury.  It  violates 
the  first  principles  of  that  kind  of  evidence.  "The  opinion  of 
an  expert  witness  can  properly  be  called  out  only  by  a  hypo- 
thetical question,  based  upon  facts  which  are  either  admitted  or 
as  to  which  some  testimony  has  been  given,  sufficient  to  present 
the  question  as  to  their  existence  to  a  jury.  Where  there  is  no 
foundation  in  the  evidence  for  the  facts  assumed,  an  answer  to 
the  question  is  properly  excluded."  For  this  reason  it  was  error 
to  receive  it.  People  v.  Harris,  136  N.  Y.  423;  33  N.  E.  65; 
49  St.  Rep.  751. 
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A  further  question,  similar  to  the  last  one,  was  put  to  this  wit- 
ness, and  also  another  similar  question  was  put  to  Dr.  Chase, 
and  similar  errors  there  committed.  These  errors  were  evidently 
material  to  the  issue  being  tried,  and  were  calculated  to  work  in- 
juriously to  the  defendant. 

For  the  above  reasons,  the  judgment  and  order  must  be  re- 
versed, and  a  new  trial  granted. 

Judgment  and  order  reversed,  and  new   trial  granted,   with  costs   to 
appellant  to  abide  event.    All. concur;  SMITH  and  CHASE,  JJ.,  in  result 
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TARPLEE  V.  SONN. 

[109  App.  Div.  241 ;  96  AT.  Y.  Supp.  6.] 
iSupreme  Court,  Appellate  Division,  Fourth  Department.    Nov.  29,  I9Q5-) 

1.  Deeds — Estate  Conveyed — ^Title. 

Where  an  owner  of  certain  land  died  intestate,  survived  by  his 
widow  and  one  son»  and  the  son  conveyed  to  his  mother  an  undivided 
two-thirds  of  the  premises  during  her  natural  life,  to  take  the  prop- 
erty absolutely  in  case  she  survived  him,  her  dower  right  never  having 
been  admeasured,  the  widow  only  acquired  a  life  estate  in  two-thirds 
of  the  property,  which  matured  into  a  freehold  on  the  death  of  the 
son  during  her  life. 

2.  Tenancy  in  Common — Adverse  Possession — Notice. 

Where  at  the  time  a  widow  interposed  a  claim  of  adverse  posses- 
sion in  a  suit  for  partition  her  only  right  to  possession  was  under  a 
deed  from  her  son  to  an  undivided  two-thirds  of  the  property,  at 
which  time  controverted  questions  of  title  could  not  be  tried  in  such 

Note. — Color  of  Title  That  Will  Support  Adverse  Possession. 

a.  In  general. — ^366. 

b.  Tax  deeds  and  assessment  leases. — ^371. 

c.  Land  contracts. — ^374. 

d.  Defective  deeds. — ^376. 

e.  Tenants  in  common. — ^377. 

f.  Life  tenants  and  grantees. — 378. 

g.  Lessees. — ^379. 

h.  Obtained  by  fraud. — 379. 
i.  Sheriff's  sales. — 379. 


a.  In  general. 

It  is  not  necessary  that  the  instrument  claimed  under  should  be  a  valid 
one.    The  fact  of  possession  and  its  character  are  the  test. 
Munro  v.  Merchant,  28  N.  Y.  9. 
Bradstreet  v.  Clarke,  12  Wend.  602. 
Humbert  v.  Trinity  Church,  24  Wend.  587;  7  Paige,  195. 
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action,  and  an  investigation  would  not  have  disclosed  anything  on 
which  she  could  have  based  her  claim  of  adverse  possession  as  to  the 
other  third,  the  claimant  of  such  third  was  not  charged  with  notice 
that  she  was  an  adverse  occupant  of  such  third  by  her  allegation  in 
such  suit. 

3.  Adverse  Possession — Color  op  Trri-B. 

A  sheriff's  deed  to  land,  sold  under  execution,  though  actually  con- 
veying nothing,  is  sufficient  to  constitute  color  of  title,  under  which 
the  grantee  may  acquire  an  absolute  title  by  adverse  possession. 

4.  Tenancy  in  Common — ^Adverse  Possession. 

One  tenant  in  common  may  assert  an  adverse  title  against  his  co- 
tenant  if  his  holding  is  adverse  and  to  the  exclusion  of  such  co- 
tenant. 

5.  Adverse  Possession — Color  of  Tftle — ^Record. 

The  recording  of  a  sheriff's  deed  is  not  essential  to  its  operation  as 
color  of  title  to  sustain  a  title  by  adverse  possession. 

6.  Tenancy  in  Common — Adverse  Possession — Evidence. 

A  widow  held  possession  of  an  entire  farm  under  a  deed  conveying 
two-thirds  thereof.    She  denied  the  title  of  a  purchaser  of  the  other 


Color  op  Title  That  Will  Supfokt  Adverse  Possession,— continued. 

A  purchase  from  a  mere  naked  possessor,  with  notice  that  the  grantor 
has  no  title,  is  not  the  foundation  of  an  adverse  possession. 
Jackson  v.  Frost,  5  Cow.  346. 

It  is  the  possession  under  claim  of  right  to  which  the  law  attaches  most 
significance,  and  if  such  possession  commenced  under  a  written  instrument 
of  any  kind,  however  imperfect  it  may  be,  it  may  be  looked  to  for  the 
purpose  of  showing  the  character  and  extent  of  the  possession  and  claim, 
and  the  intent  with  which  the  entry  was  made. 

Reformed  Church  v.  Schoolcraft,  65  N.  Y.  154. 

A  constructive  adverse  possession  must  be  founded  on  a  paper  title, 
though  such  title  need  not  be  a  rightful  one. 

Kent  v.  Harcourt,  33  Barb.  491.  .  . 

Jackson  v.  Camp,  i  Cow.  605. 

It  is  not  necessary  that  an  adverse  possession,  in  order  to  be  available 
within  the  statute  of  limitations,  should  commimce  under  an  effectual 
<deed. 

La  Frombois  v.  Jackson,  8  Cow.  589. 
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third  under  an  execution  against  her  son,  and  permitted  no  joint 
possession.  She  thereafter  purchased  such  third  under  another  execu- 
tion against  the  son,  and  thereafter  held  possession  thereunder  for  the 
period  of  limitations.  Held,  that  she  thereby  acquired  title  to  such 
undivided  third  by  adverse  possession  as  against  the  prior  purchaser 
thereof. 

Appeal  from  Judgment  on  Report  of  Referee,  Wyoming 
County. 

Action  by  Caleb  Tarplee  against  Isaac  H.  Sonn.  From  a  judg- 
ment in  favor  of  plaintiff  on  a  referee's  report,  defendant  appeals. 
Affirmed. 

Argued  before  McLEN.NAN,  P.  J.,  and  SPRING,  WILL- 
IAMS, HISCOCK,  and  NASH,  JJ. 

Morris  A.  Lovejoy,  for  appellant. 

Irving  G.  Botsford,  for  respondent. 

SPRING,  J.  John  Terry  died  intestate  prior  to  May  28,  1863, 
seised  in  fee  of  the  premises  described  in  the  complaint,  and 

Color  of  Title  That  Will  Support  Adverse  Possession,— continued. 

Entry  and  possesion  of  land  under  a  deed  given  without  right  in  the 
grantor  is  entry  under  color  of  title  and  the  possession  is  adverse  to  the 
rightful  owner. 

Sands  v.  Hughes,  53  N.  Y.  287. 

Towle  V.  Remsen,  70  N.  Y.  303. 

A,  claiming  title  to  land  by  descent,  made  a  parol  gift  of  the  same  to  B, 
under  which  B  entered,  and,  afterwards,  A  conveyed  the  lands  to  B.  It 
was  held  that  if  the  deed  related  back  to  the  entry  of  B,  there  was  an 
adverse  possession  commencing  in  B ;  and  if  it  did  not,  still,  as  B,  by  virtue 
of  the  parol  gift,  became  the  tenant  at  will  of  A,  and  his  possession 
so  as  to  be  deemed  the  posession  of  A,  there  was  an  adverse  possession 
commencing  in  A. 

Jackson  v.  Ellis,  13  Johns.  118. 

A  claim  of  title  which  cannot  be  set  up  by  a  person  while  in  possession, 
cannot  be  set  up  by  another  who  comes  into  possession  under  him. 
Jackson  v.  Harder,  4  Johns.  202. 

Where  the  plaintiff's  predecessors  in  the  title  conveyed  the  premises  in 
1805  to  the  Board  of  Supervisors  as  a  site  for  a  court  house  with  a  con- 
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leaving  him  surviving,  his  widow  and  one  son,  John  H.  Terry. 
On  May  28,  1863,  the  son  conveyed  to  his  mother  an  un- 
divided two-thirds  of  said  premises  during  her  natural  life,  and 
in  the  event  she  survived  him  her  title  was  to  become  absolute. 
John  H.  Terry  therefore  owned  in  fee  an  undivided  one-third  of 
the  premises,  subject  to  an  unassigned  dower  interest  of  his 
mother  in  the  entire  farm,  and  in  case  he  survived  his  mother 
his  ownership  would  extend  to  the  entire  premises.  His  mother 
had  a  life  estate  in  two-thirds  thereof,  which  matured  in  a  free- 
hold title  upon  the  death  of  her  son  in  1898.  Judgments  were  re- 
covered against  John  H.  Terry,  and  executions  were  issued,  and 
his  interest  sold  by  virtue  thereof,  and  in  January,  1873,  ^^^ 
sheriff  executed  a  deed  to  Stephen  O.  Barnum,  conveying  to  him 
the  interest  of  John  H.  Terry  in  said  premises.  In  June  of  that 
year  Barnum  conveyed  to  one  Winegar,  and  the  defendant's 
title  is  derived  from  Winegar.  The  plaintiff  acquired  his  title 
in  1900  by  warranty  deed  from  Mrs.  Lent,  afid  all  these  deeds 
were  recorded  shortly  after  they  were  respectively  executed. 
There  were  irregularities  in  the  sheriff's  sale,  or  antecedent  to  it. 

Color  of  Title  That  Will  Support  Adverse  Possession,— continued.   , 


dition  for  reversion  in  case  the  premises  should  cease  to  be  a  place  for 
holding  court,  and  they  so  ceased  to  be  used  for  court  purposes  in  i860, 
and  were  conveyed  to  defendant  who  laid  its  track  thereon  in  1886,  and 
it  appeared  that  the  plaintiff  and  his  predecessors  had  been  in  possession 
from  1842  to  1686,  under  another  deed  executed  in  1842  by  the  same 
grantor,  it  was  held  that  the  plaintiff  had  acquired  title  by  adverse  posses- 
sion sufficient  to  entitle  him  to  maintain  ejectment  against  the  defendant 

Spies  V.  Rome,  W.  &  O.  R.  Co.,  39  St.  Rep.  764;  15  N.  Y.  Supp.  348. 

Where  the  state  acquired  land  for  the  purposes  of  the  Chenango  canal, 
under  proceedings  to  condemn,  and  subsequently  released  the  premises  to 
the  city  of  Binghamton,  ay  whom  it  was  laid  out  as  a  street,  it  was  held, 
that  as  the  state  entered  under  color  of  title  and  claimed  to  own  the  fee, 
the  absolute  title  was  acquired  by  adverse  possession,  and  this,  conceding 
the  statute  to  be  unconstitutional. 

Eldridge  v.  Binghamton,  120  N.  Y.  309;  24  N.  R  462;  30  St.  Rep.  100. 

Where  different  parties  claim  the  same  premises  under  conflicting  grants 
from  the  same  source,  each  grant  being  upon  condition  that  the  grantee 
is  the  true  owner  of  adjacent  lands,  possession  under  such  grant,  by  the 

28 
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but  we  will  assume  that  the  sale  and  consequent  deed  transferred 
to  Barnum  the  interest  in  the  premises  possessed  by  the  judgment 
defctor,  Terry.  In  1873  Winegar  commenced  an  action  for  the 
partition  of  the  lands  and  premises  against  Mrs.  Lent.  In  her 
answer,  which  was  verified  in  December,  1873,  she  impeached  the 
validity  of  the  sale  under  the  execution,  and  then  interposed  the 
affirmative  defense  of  adverse  possession.  That  action  has  never 
been  tried.  It  is  asserted  that,  because  she  claimed  to  be  the 
owner  of  the  premises  as  an  adverse  occupant,  Winegar  was 
apprised  of  her  claim,  and  having  allowed  that  demand  to  slumber 
unassailed  for  more  than  20  years,  it  is  too  late  for  him  now  to 
maintain  that  she  was  occupying  solely  as  life  tenant  and  dowress. 
We  do  not  give  quite  the  scope  to  this  position  claimed  for  it 
by  the  counsel  for  the  respondent.  When  Mrs.  Lent  interposed 
the  defense  of  adverse  possession,  concededly  there  was  no  muni- 
ment of  title  on  which  to  found  her  claim.  She  was  in  possession 
by  virtue  of  the  deed  from  her  son,  possibly  claiming  also  be- 
cause of  her  unadmeasured  dower  right.  If  Winegar,  appre- 
ciating that  he  was  put  upon  inquiry  to  ascertain  the  validity  of 

Color  of  Title  That  Will  Support  Adverse  Possession,— continued. 

one  who  was  not  the  true  owner  of  the  adjacent  lands,  cannot  be  deemed 
adverse  so  as  to  ripen  into  a  title  as  against  the  other. 

Towle  V.  Falmer,  i  Robt.  437;  i  Abb.  N.  S.  81. 

Towle  V.  Tolan,  i  Robt.  473. 

Where  an  owner  has  dedicated  land  for  a  public  street  and  thereafter 
conveys  the  land  with  the  contiguous  portions  of  the  street,  the  erection 
by  the  grantee  of  a  building  upon  part  of  the  street  and  the  continued 
occupation  thereof  by  him,  does  not  destroy  the  easement  created  by  the. 
grantor,  upon  the  ground  of  adverse  possession,  because  his  possession  is 
under  the  limitations  contained  in  his  deed,  and  is  not  susceptible  of  ripen- 
ing into  an  exclusive  right.  ^ 

Matter  of  Dcpt.  of  Public  Parks,  53  Hun,  556;  25  St.  Rcpr23i ;  6  N.  Y. 

Supp.  779. 

A  person  cannot  acquire  title  to  an  unindosed,  unoccupied,  unimproved 
parcel  of  land  by  taking  a  deed  thereof  from  one  not  the  owner,  and 
merely  going  upon  the  land  and  asserting  his  ownership,  or  making  oc- 
casional entries  upon  the  land  for  grass  or  sand. 

Price  V.  Brown,  loi  N.  Y.  669 ;  s  N.  E.  434- 
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her  claim,  had  made  the  most  thorough  investigation  available, 
he  would  have  discovered  nothing  upon  which  her  assertion  of 
title  by  adverse  possession  could  vest.  At  that  time,  in  an  action 
of  partition,  controverted  questions  of  title  could  not  be  tried  as 
is  now  permissible.  Code  Civ.  Proc.  §  1543;  Sattterlee  v.  Kobbe, 
173  N.  Y.  91 ;  65  N.  E.  952;Weston  v.  Stoddard,  138  N.  Y.  119; 
33  N.  E.  62;  50  St.  Rep.  169;  20  L.  R.  A.  624;  33  Am.  St. 
Rep.  697.  The  interposition  of  the  hostile  title,  therefore,  ousted 
the  court  of  jurisdiction,  and  the  action  of  partition  was  never 
exclusively  upon  her  record  title,  and  there  are  one  or  two  other 
suggestions  pertaining  to  the  defense  of  more  or  less  significance, 
to  which  we  will  allude  later  on.  Mrs.  Lent,  in  1873,  obtained  a 
judgment  in  the  Supreme  Court  against  her  son,  John,  and  a 
sale  of  his  interest  in  these  premises  by  the  sheriff,  pursuant  to 
an  execution  on  this  judgpnent,  was  had  in  August,  1874,  at  which 
she  bid  oft*  the  premises,  and  in  February,  1876,  she  obtained  the 
usual  sheriff's  deed,  purporting  to  convey  to  her  all  the  interest 
of  the  judgment  debtor  in  the  premises.  It  will  be  noted  that  this 
sale  and  deed  were  subsequent  to  the  verification  of  the  answer 
tried.    It  did  apprise  Winegar  that  Mrs.  Lent  was  not  relying 

Color  of  Title  That  Will  Support  Adverse  Possession,— continued. 

b.  Tax  deeds  and  assessment  teases. 

Possession  under  a  tax  deed,  invalid  by  reason  of  want  of  authority 
to  execute  it,  constitutes  a  sufficient  foundation  to  support  adverse  pos* 
session. 

Hilton  V.  Bender,  2  Hun,  i ;  4  T.  &  C  270. 

Possession  under  a  void  tax  lease  will  not  constitute  adverse  possession 
against  the  true  owner  where  the  possessor  makes  no  claim  except  under 
the  lease. 

Doherty  v.  Matsell,  56  Super,  pt.  76 ;  17  St.  Rep.  747 ;  i  N.  Y.  Supp.  426. 

The  rule  that  one  who  enters  upon  lands  under  a  conveyance  in  fee  from 
a  lessee  enters  as  tenant  of  the  lessor,  and  that  this  relation  being  once 
established  attaches  to  all  who  may  succeed  to  the  possession  through  or 
under  the  tenant  immediately  or  remotely,  and  precludes  them  from 
acquiring  a  title  hostile  to  that  of  the  lessor,  and  from  originating  an 
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in  the  partition  action.  Mrs.  Lent  continued  in  the  undisputed 
possession  of  the  whole  of  said  premises  until  she  conveyed  the 
same  to  the  plaintiff,  who  has  since  continued  in  like  occupancy 
thereof.  Mrs.  Lent  had  no  title  to  the  undivided  one-third  of 
said  premises,  except  such  as  she  acquired  by  this  sheriff's  deed. 
It  is  only  that  one-third  which  is  involved  in  this  case,  for  her 
ownership  of  the  undivided  two-thirds  is  unquestioned.  She 
founds  her  claim  of  adverse  possession  upon  this  sheriff's  deed. 
We  may  assume  that  she  acquired  no  legal  title  by  the  deed,  and 
concede  that  Barnum,  by  the  prior  execution  sale  and  deed,  be- 
came vested  with  all  the  interest  of  John  H.  Terry  in  the  prem- 
ises. It  was  sufficient,  even  though  actually  conveying  nothing 
whatever,  to  found  a  tangible  successful  claim  of  adverse  posses- 
sion if  such  possession  continued  sufficiently  long  to  ripen  into 
an  absolute  title. 

It  is  conceded  that  her  physical  possession  and  that  of  her 
grantee  embraced  the  entire  farm.  She  was  not  holding  in 
subordination  to  her  title  as  purchased  from  her  son.  Her  an- 
swer in  the  partition  action  indicates  that  she  was  not  resting 
wholly  upon  that  title.    She  knew  Winegar  claimed  to  own  this 

Color  of  Title  That  Will  Support  Adverse  PossEssioN.^ontinucd. 

adverse  possession,  applies  only  where  the  conventional  relation  of  land- 
lord and  tenant  exists,  and  some  rent  or  return  is  in  fact  reserved.  It 
is  not  applicable  to  one  holding  under  an  assessment  lease.  An  adverse 
possession  may  be  originated  during  the  running  of  such  a  lease,  which 
wilt  ripen  into  a  title  in  twenty  years  after  the  end  of  the  term. 

Sands  v.  Hughes,  53  N.  Y.  287, 

Possession  and  claim  under  a  municipal  tax  lease  for  over  twenty  years 
is  not  adverse  to  the  claim  of  the  owner  In  fee. 

Bensel  v.  Gray,  62  >r.  Y.  632. 

Bedell  v.  Shaw,  59  N.  Y.  46. 

Miller  v.  Warren,  94  App.  Div^  192;  87  N.  Y.  Supp.  loii. 

In  an  action  of  ejectment,  where  defendant  claimed  under  a  conveyance 
purporting  to  grant  the  unexpired  term  of  an  assessment  lease,  it  was  held 
that  possession  thereunder,  however  long  continued,' did  not  give  title  by 
adverse  possession. 
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disputed  one-third.  She  purchased  the  interest  of  her  son  at  the 
sheriff's  sale,  paying  over  $2,000  therefor,  apparently  to  test  the 
validity  of  Winegar's  title,  or  to  protect  herself  against  it.  In  the 
event  of  her  success  in  that  venture,  her  own  title  to  the  whole 
farm  would  be  assured.  But  Wdnegar  made  no  move.  He  al- 
lowed her  and  the  plaintiff  to  continue  her  occupancy  without 
interference  for  30  years,  and  then  his  grantee  was  not  the  at- 
tacking party,  but  defends  when  the  contrary  claims  are  sought 
to  be  determined  and  quieted.  It  is  well  settled  that  one  tenant 
in  common  may  assert  an  adverse  title  against  his  co-tenant,  if 
only  it  be  adverse  and  to  the  exclusion  of  the  co-tenant.  Florence 
V.  Hopkins,  46  N.  Y.  182 ;  Sweetland  v.  Buell,  164  N.  Y.  541 ; 
58  N.  E.  663;  79  Am.  St.  Rep.  676;  Zapf  v.  Carter,  70  App. 
I>iv.  395 ;  75  N.  Y.  Supp.  197. 

To  sustain  the  judgment,  we  are  not  obliged  to  go  to  the  extent 
of  invoking  the  rule  just  adverted  to.  There  were  two  deeds 
covering  the  same  interest  in  the  premises  and  inevitably  they 
must  erect  titles  in  hostility  to  each  other.  Each  deed  could  not 
convey  a  valid  effective  title.  Mrs.  Lent's  deed  was  not  recorded 
until  1898,  and  it  is  urged  that  Winegar  or  his  successor  knew 

Color  of  Title  That  Will  Support  Adverse  PossESSioN,^ontinued. 

Bedell  v.  Shaw,  59  N.  Y.  46. 

In  Bedell  v.  Shaw,  59  N.  Y.  46,  the  court  says:  'This  case  is  to  be 
distinffttished  from  that  of  Sands  v.  Hughes  (53  N.  Y.  287).  There  the 
def^dants  began  and  kept  up  their  possession  for  over  twenty  years,  with 
a  daim  to  the  entire  tide.  The  conveyances  under  which  they  claimed 
were  of  the  fee.  Their  claim  denied  the  existence  of  any  other  tide  than 
theirs.  Possession  for  such  a  time,  under  such  a  claim,  was  adverse, 
though  the  title  was  not  rightful.*' 

An  instrument  in  writing  which  assigns  and  transfers  all  the  right, 
title  and  interest  of  the  grantor  in  a  certain  lot  of  land  described  in  a 
certain  tax  lease  is  sufficient  not  only  to  convey  all  interest  under  said 
lease,  but  full  "title  to  the  lot,  and  is  sufficient  to  support  an  adverse  claim 
of  title  upon  a  written  instrument. 

Sanders  v.  Reidinger,  19  Misc  269;  43  N.  Y.  Supp.  137. 
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nothing  of  its  existence.  The  sale  was  ptiblicly  made  by  the 
sheriff  after  the  publication  of  the  requisite  notice.  Passing  that, 
however,  the  record  of  the  deed  was  not  essential  to  the  acquire- 
ment of  title  under  it  by  holding  adversely.  If  Winegar  desired 
to  question  Mrs.  Lent*s  ownership,  it  was  incumbent  upon  him 
to  ascertain  by  what  right  she  was  claiming.  The  rule  which 
often  obtains,  that  where  a  tenant  in  common  purchases  an  out- 
standing title,  it  must  inure  to  the  benefit  of  all  the  co-owners, 
does  not  apply  in  this  case.  From  the  outset,  Mrs.  Lent  denied 
the  title  of  Winegar.  She  permitted  no  joint  possession,  no  rec- 
ognition of  his  interest,  but,  on  the  contrary,  at  the  only  time  he 
ever  asserted  ownership  she  disputed  his  claim.  The  rule  men- 
tioned is  merely  one  of  presumption,  and  is  a  corollary  to  the 
proposition  that  the  possession  of  one  tenant  is  assumed  to  be  that 
of  his  co-tenants.  If  the  facts  denote  that  the  possession  was 
hostile  to  the  other  owners,  instead  of  in  harmony  with  them,  the 
presumption  is  overthrown.  Cases  cited.  The  rule  is  thus  ex- 
pressed in  Wood  on  Limitations,  vol.  2,  par.  266  (2d  ed.)  : 

"Prima  facie,  the  possession  of  one  tenant  in  common  is  the  possession 
of  all ;    *    *    *    but  if  one  tenant  in  common  enters  upon  the  whole  land, 

Color  of  Title  That  Will  Support  Adverse  Possession, — continued. 

c.  Land  contracts. 

Possession  under  a  paid  up  contract  is  a  good  basis  for  an  adverse 
possession. 

Tompkins  v.  Snow,  63  Barb.  525. 

Briggs  V.  Prosser,  14  Wend.  228. 

Jackson  v.  Foster,  12  Johns.  488. 

Fosgate  v.  Herkimer  Mfg.  &  Hydraulic  Co.,  12  Barb.  352. 

La  Frombois  v.  Jackson,  8  Cow.  589. 

Clapp  V.  Bromagham,  9  Cow.  53a 

A  claim  under  an  executory  contract  to  convey  land,  the  consideration 
being  paid,  and  which  a  court  of  equity  would,  therefore,  specifically 
enforce  against  the  vendor,  is  a  sufficient  claim  under  color  of  title,  to 
constitute  an  adverse  possession  within  the  statute  of  limitations. 

La  Frombois  v.  Jackson,  8  Cow.  589. 
Clapp  V.  Bromagham,  9  Cow.  530. 
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and  takes  the  entire  profits,  claiming  and  holding  exclusively  for  the  full 
statutory  period,  an  actual  ouster  of  his  co-tenants  may  be  presumed." 


Nor  do  we  subscribe  to  the  argument  of  counsel  for  the  ap- 
pellant that  Winegar  or  his  grantee  was  unable  to  assert  his  title 
as  against  Mrs.  Lent  during  all  this  time.  She  had  no  claim  to 
the  undivided  one-third  owned  by  her  son,  except  such  as  she 
acquired  by  the  sheriff's  deed.  He  conveyed  to  her  only  two- 
thirds,  and  her  dower  was  unadmeasured,  and  gave  her  no  right 
to  retain  this  one-third,  which  is  the  only  portion  ever  in  dispute. 
Winegar  could  have  maintained  an  action  of  ejectment  to  recover 
possession  of  this  one-third  as  soon  as  she  disputed  his  title. 
If  she  had  recognized  his  co-tenancy,  partition  would  have  been 
proper.  When  she  challenged  his  title  or  interest,  he  should 
have  endeavored  to  establish  its  validity  at  once.  The  moment 
that  right  was  available  to  him,  her  possession  became  adverse. 

We  think  the  judgment  should  be  affirmed,  with  costs. 


Judgment  affirmed,  with  costs  and  disbursements.    All  concur. 

Color  of  Title  That  Wnx  Support  Adverse  Possession, — continued. 

Briggs  V.  Prosser,  14  Wend  227. 

Going  into  possession  under  a  supposed  rightful  contract  for  a  con- 
veyance, constitutes  an  adverse  possession,  though  such  supposition  be  a 
mistaken  one.  Such  executory  contract  constitutes  color  of  title  sufficient 
to  support  an  adverse  possession. 

La  Frombois  v.  Jackson,  8  Cow.  589. 

The  possession  of  the  vendee  under  a  land  contract  cannot  become 
adverse  to  the  vendor  until  after  performance  in  full  by  him,  and  then  it 
seems,  only  upon  the  presumption  that  a  conveyance  has  been  given. 

Vrooman  v.  Shepherd,  14  Barb.  441. 

In  the  absence  of  all  proof  on  the  subject,  a  vendee  who  claims  title 
under  a  land  contract  has  a  good  color  of  title  upon  which  to  base  adverse 
possession  where  he  has  had  possession  undisturbed  for  twenty  years 
after  the  time  limited  for  the  fulfillment  of  the  contract. 

Vrooman  v.  Shepherd,  14  Barb.  441. 


376  VOLUME  XVII. 


Color  of  Tinf  That  Will  Suffost  Aeversb  Possession, — continued. 

Where  one  makes  a  contract  to  have  a  deed,  though  he  enter  into  pos- 
session of  the  land  described  by  it,  he  is  not  in  a  situation  to  hold  ad- 
versely, until  the  condition  upon  which  he  contracts  to  have  his  deed  is 
fulfilled. 

Jackson  v.  Camp,  i  Cow.  605. 

A  mere  contract  for  a  deed,  though  the  purchaser  enter  under  it,  does 
not  place  him  in  a  situation  to  hold  adversely,  till  he  perform  the  con- 
dition of  the  purchase  by  paying  the  purchase  money. 

Jackson  v.  Camp,  i  Cow.  605. 

One  claiming  under  an  agreement  to  purchase  from  a  person  in  posses- 
sion under  a  land  contract  with  the  owner  cannot  set  up  his  contract  in 
support  of  an  adverse  possession  under  it. 

Jackson  v.  Bard,  4  Johns.  230. 

d.  Defective  deeds. 

« 

Possession  under  an  invalid  conveyance,  with  a  claim  of  title,  is  adverse 
to  the  grantor,  and  if  continued  for  twenty  years  will  bar  the  grantor's 
right  of  entry. 

Reformed  Church  v.  Schoolcraft,  65  N.  Y.  134. 

A  claim  of  title  under  a  void  deed,  accompanied  by  actual  possession, 
will  characterize  a  possession  as  adverse  within  the  statute  of  limitations. 

First  Society,  etc.,  of  Cincinnati  v.  Osboume,  2  Alb.  L.  J.  457. 

A  deed  containing  a  description  which  does  not  inclose  any  land  can- 
not be  used  as  the  basis  of  a  constructive  possession,  or  of  a  claim  of  title 
founded  upon  a  written  instrument. 

Wheeler  v.  Spinola,  54  N.  Y.  377.  . 

The  party  need  not  produce  and  prove  the  deed  under  which  he  claims, 
and  if  when  produced,  it  is  defective  as  a  deed,  as  for  want  of  a  seal 
or  otherwise,  it  will  not  destroy  the  effect  of  the  ^rty's  possession. 

Abrams  v.  Rhoner,  44  Hun,  507;  9  St.  Rep.  207. 

Or  if  the  power  to  convey  did  not  exist,  in  fact,  or  was  a  forgery, 
yet  it  will  be  sufficient  to  give  color  to  the  ^antee's  claim  of  title  and 
stands  upon  the  same  footing  as  a  genuine  deed  or  a  deed  under  a  valid 
power. 

Abrams  v.  Rhoner,  44  Hun,  507;  9  St.  Rep.  207. 
.    Bradstreet  v.  Clarke,  12  Wend.  674. 

Where  one  takes  a  deed,  purporting  to  describe  a  tract  of  land,  but 
which,  by  a  mistake  in  the  description,  covers  nothing,  and  the  grantee, 
by  occupation,  takes  possession  of  a  part,  and  claims  title  to  the  whole 
of  the  supposed  tract,  under  the  deed,  this  is  an  adverse  possession  as 
to  the  part  actually  improved. 

Jackson  v.  W\)odruff,  i  Cow.  276. 

Jackson  v.  Camp,  i  Cow,  605. 

S.  panted  and  quit  claimed  to  W;,  his  heirs  and  assigns,  all  S.'s  right 
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to  the  possession  and  improvements  of  the  farm,  and  covenanted  that  he 
was  truly  and  lawfully  possessed  of  the  premises  as  the  same  was  truly 
granted.  It  was  held  that  in  the  absence  of  any  declaration  showing 
doubt  as  to  title,  the  intent  must  have  been  to  pass  the  fee  and  that 
possession  under  it  was  adverse  and  a  bar  to  the  claims  of  others. 

Jackson  v.  Waltermire,  7  Cow.  353. 

The  title  may  be  good  or  bad,  but  there  must  at  least  be  a  color  of  title 
opposed  to  the  grantor  in  the  deed;  and  there  is  no  such  color  of  title 
when  the  possession  was  taken  purely  by  mistake  as  to  the  boundaries 
of  the  deed. 

Crary  v.  Goodman,  22  N.  Y.  170. 

Danziger  v.  Boyd,  23  J.  &  S.  537;  12  St.  Rep.  64;  27  Week.  Dig.  479- 

Although  the  only  method  by  which  a  religious  corporation  could 
divide  its  real  estate  and  vest  a  portion  thereof  in  a  part  of  its  congrega- 
tion set  off  from  the  parent  organization  was  by  legislative  enactment, 
it  was  held  that  a  resolution  of  the  governing  body  of  the  parent  society, 
purporting  to  transfer  a  portion  of  its  real  estate  to  the  new  organization, 
was  sufficient  to  lay  the  foundation  of  an  adverse  possession. 

Reformed  Church  v.  Schoolcraft,  65  N.  Y.  134. 

A  deed  purporting  to  be  executed  by  virtue  of  a  power  of  attorney, 
from  the  owner  of  the  land,  which  power  is  not  proved,  affords  sufficient 
color  of  title  on  which  to  found  an  adverse  possession,  if  there  has  been 
a  good  constructive  occupation  under  it. 

Munro  v.  Merchant,  28  N.  Y.  9. 

To  constitute  an  adverse  possession,  it  must  have  been  under  a  claim 
of  title,  exclusive  of  any  other  right;  it  cannot  be  predicated  on  a  mis- 
take as  to  the  true  location  of  a  boundary  line,  where  the  party  only 
claims  title  up  to  his  line. 

Robinson  v.  Kimc,  70  N.  Y.  147. 

A  conveyance  of  lands  by  a  trustee,  professing  to  convey  the  whole 
and  absolute  title,  is  a  good  foundation  for  an  adverse  possession,  and  it 
is  immaterial  for  that  purpose  whether  the  trustee  have  the  requisite 
authority  to  convey  or  not. 

Bradstreet  v.  Qarke,  12  Wend.  602. 

e.  Tenants  in  common. 

If  one  having  only  a  right  as  teiuuit  in  common  with  others,  but 
claiming  to  be  the  owner  of  the  whole  premises,  conveys  the  whole  to  a 
third  person,  who  enters  under  such  conveyance  claiming  title  to  the 
whole  premises,  it  is  sufficient  title  upon  which  to  base  adverse  possession 
as  against  the  other  tenants  in  common. 

Town  V.  Needham,  3  Paige,  54$. 

Bogardus  v.  Triiuty  Gharcfa,  4  Pa^,  178. 

Sweetland  v.  Buell,  89  Hun,  543 ;  69  St.  Rep.  733 ;  35  N.  Y.  Sjspp,  z^ 
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Florence  v.  Hopkins,  46  N.  Y.  182. 

Though  a  tenant  in  common  enter  without  claiming  adversely  to  his 
co-tenants;  yet  his  possession  may  afterwards  become  adverse  by  some 
notorious  act  and  claim  of  title;  as  if  he  purchase  his  co-tenants'  interest 
under  a  deed  from  the  sheriff;  and  this  though  the  deed  be  defective  for 
want  of  a  particular  description  of  the  land. 

Jackson  v.  Brink,  5  Cow.  483. 

The  defendant  purchased  a  lot  of  land,  and  received  a  deed  for  the 
whole  lot  in  which  the  grantor  stated  himself  to  be  the  heir  of  the 
patentee,  and  he  entered  into  possession  under  that  deed.  It  afterwards 
appeared  that  the  grantor  had  title  to  one-ninth  part  of  the  lot  only, 
as  a  tenant  in  common.  This  was  held  not  to  alter  the  character  of  the 
defendants  possession,  so  as  to  prevent  it  being  adverse;  but  that  he 
must  be  deemed  to  have  entered  under  his  deed,  as  sole  owner  in  fee 
of  the  whole  lot. 

Jackson  v.  Smith,  13  Johns.  406. 

The  owner  of  certain  land  was  a  lunatic  and  one  of  his  children  was 
appointed  committee  and  entered  on  the  land  as  such.  Upon  the  death  of 
the  lunatic  he  held  possessioa  of  the  land  against  the  other  children 
claiming  to  be  owner,  and  conveyed  the  whole,  absolutely  as  his  own, 
to  a  purchaser  in  good  faith  for  full  value.  The  purchaser  took  posses- 
sion. It  was  held  that  the  possession  of  the  purchaser  was  adverse  to 
the  other  children. 

Clapp  V.  Bromagham,  9  Cow.  530. 

f.  Life  tenants  and  grantees. 

Where  a  tenant  for  life  conveys  in  fee,  the  possession  of  the  grantee 
IS  adverse  to  the  remainderman,  after  the  termination  of  the  life  estate. 

Christie  v.  Gage,  71  N.  Y.  189. 

The  purchaser  at  a  sheriff's  sale  of  an  estate  for  life  of  the  judgment 
debtor,  holds  his  title  in  subordination  and  not  in  hostility  to  the  title 
of  the  reversioner,  and  an  adverse  possession  against  the  tenants  in 
reversion  cannot  be  predicated  of  it. 

Burhans  v.  Van  Zandt,  7  N.  Y.  523. 

Where  one  enters  into  possession  of  premises  under  a  conveyance 
giving  him  an  estate  for  the  life  of  another,  and  his  estate  ceases  by  the 
termination  of  that  life,  he  then,  being  lawfully  in  possession,  becomes  the 
tenant  by  sufferance  of  the  person  entitled  to  the  reversion,  and  cannot 
set  up  the  defense  of  adverse  possession  to  an  action  of  ejectment  brought 
by  one  claiming  title  under  a  conveyance  from  the  reversioner. 

Learned  v.  Tallmadge,  26  Barb.  443. 
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g.  Lessees. 

The  possession  of  an  assignee  of  a  rent  paying  tenant  cannot  be  edverse ; 
and  such  possession  cannot  be  any  mere  lapse  of  time,  ripen  into  a  title,  as 
against  the  landlord,  or  those  claiming  under  him. 

Tompkins  v.  Snow,  63  Barb.  525. 

Where  a  person  enters  upon  land  without  title,  and  the  tenants  sur- 
render their  possession,  and  attorn  to  him,  this  is  not  an  ouster,  and  the 
attornment  is  void.  Such  an  entry  and  attornment  are  not  the  commence- 
ment of  an  adverse  possession. 

Jackson  v.  Delancy,  13  Johns.  537. 

Where  the  adverse  claimant  is  in  possession  as  a  tenant  on  sufferance 
or  by  license  of  the  owner  of  the  legal  title,  a  mere  pretended  convey- 
ance from  a  third  person  is  insufficient  as  a  basis  for  an  adverse  possession. 

Cutting  V.  Burns,  57  App.  Div.  185 ;  68  N.  Y.  Supp.  269. 

But  a  title  may  be  acquired  against  one  having  paper  title,  by  adverse 
possession  under  claim  of  a  lease  from  a  third  person,  and  this,  though 
the  lease  be  altogether  void,  as  against  the  former,  by  reason  of  having 
been  made  by  one  who  had  already  conveyed  his  title  to  one  under  whom 
the  former  claims. 

Wilklow  V.  Lane,  37  Barb.  244. 

h.  Obtained  by  fraud. 

A  grant  of  land  was  obtained  and  the  grantee  fraudulently  procured  one 
of  the  boundaries  to  be  indefinitely  described  in  the  grant,  with  intent  to 
encroach,  under  color  of  it,  upon  adjoining  lands;  and  in  pursuance  of  this 
intent,  took  possession  of  such  adjoining  lands,  claiming  that  they  were 
embraced  within  the  grant.  It  was  held  an  adverse  possession  which 
would  be  bar  an  action  in  ejectment. 

Humbert  v.  Trinity  Church,  24  Wend.  587;  7  Paige,  195. 

i.  Sheriff's  sales. 

Where  a  sheriff  sells  land  upon  an  execution,  of -which  the  judgment 

debtor  is  in  possession  claiming  as  owner  in  fee,  and  possession  is  held 

under   the   sheriff's   deed,   the  legal   inference   is  that  the  possession   is 

adverse  to  the  whole  world,  although  the  conveyance  is  not  sufficient  on 

'  its  face  to  pass  the  legal  title. 

Northrop  v.  Wright,  7  Hill,  476. 

A  title  by  adverse  possession  may  be  founded  upon  a  deed  acquired 
upon  a  sheriff's  sale  on  an  execution  unlawfully  issued  upon  a.  judgment 
apparently  in  force. 

Van  Voorhis  v.  Kelly,  31  Hun,  293. 
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MATTER  OF  MOORE. 

[109  App.  Div.  762;  96  N.  Y,  Sup  p.  729.] 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    Dec.  6,  1905.) 

1 .  Wills — Holograph — Publication — Necessity — Sutficien cy. 

In  order  to  constitute  a  valid  will,  testator  must  publish  the  will 
by  declaring  in  the  presence  of  the  witnesses  that  the  instrument 
attested  by  them  is  his  will,  although  the  will  is  holographic,  and  a 
holographic  instrument  cannot  be  admitted  to  probate  where  testator 
told  the  subscribing  witnesses  that  it  was  not  his  will,  but  was  merely 
a  memorandum  of  his  property  which  he  expected  to  eventually 
use  in  its  disposition,  regardless  of  8td>seqttent  -dcdarations  of  testator 
that  he  executed  the  instrument. 

2.  Same — Intention  op  Testator. 

The  intention  or  motives  of  testator,  in  connection  with  the  execu- 
tion and  attestation  of  his  will,  are  immaterial  upon  the  question 
of  the  sufficiency  of  publication  o'f  the  will. 

Note.— Pubucation  of  a  Will. 

a.  Statute.— '3lBo. 

b.  In  general. — ^381. 

c.  Time  of. — ^386. 

d.  Sufficiency  of  publication. — ^388. 

1.  Holographic  wills. — ^388. 

2.  Other  wills. — ^392. 

e.  Effect  of  attestation  clause. — 397. 


a.  Statute. 


Every  last  will  and  testament  of  real  t>r  personal  property,  or  both, 
shall  be  executed  and  attested  in  the  following  manner: 

1.  It  shall  be  subscribed  by  the  tesUior  At  the  ^nd  of  the  will. 

2.  Such  subscription  shall  be  made  by  the  testator,  in  the  presence  of 
the  attesting  witnesses,  or  shall  be  acknowledged  by  him,  to  have  been 
so  made,  to  each  of  the  attesting  witnesses. 
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3.  Same — Probate  Proceedings — Proof  of  Publication. 

Code  Civ.  Proc.  §  2618,  relative  to  the  probate  of  wills,  requires 
subscribing  witnesses  to  be  produced  and  examined.  Section  2620 
provides  that,  if  a  subscribing  witness  has  forgotten  the  occurrence 
or  testifies  against  the  execution  of  the  will,  the  will  may  be  estab- 
lished  upon  proof  of  the  handwriting  of  testator  and  of  the  sub- 
scribing witnesses  and  of  other  circumstances.  Section  2622  requires 
the  surrogate,  before  admitting  a  will  to  probate,  to  inquire  into  all 
the  facts,  and  to  be  satisfied  of  the  genuineness  of  the  will  and  of 
the  validity  of  its  execution.  Held  that,  where  the  subscribing  wit- 
nesses testify  against  the  will  by  showing  facts  negativing  a  proper 
publication,  proponents  are  not  bound  by  their  testimony,  and  may 
prove  the  will  by  other  testimony  showing  what  was  said  and  done 
at  the  execution  of  the  will,  but  cannot  supply  the  defect  of  proof 
caused  by  the  adverse  testimony  of  the  subscribing  witnesses  by 
showing  that  such  witnesses  had  previously  and  in  contradiction  to 
their  testimony  stated  facts  dicating  that  the  will  was  properly 
executed  and  piiblished. 

Appeal  from  Surrogate's  Court,  Erie  County. 
In  the  matter  of  proving  the  last  will  and  testament  of  Chester 
Moore,  deceased.    From  a  decree  admitting  the  will  to  probate 


Publication  of  a  Will,— continued. 

3.  The  testator,  at  the  time  of  making  such  subscription,  or  at  the 
time  of  acknowledging  the  same,  shall  declare  the  instrument  so  sub- 
scribed, to  be  his  last  will  and  testament. 

4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall 
sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the  request  of  the 
testator. 

Revised  Statutes,  Part  2,  ch.  6,  tit.  i,  §  40. 

b.  In  general. 

To  render  the  execution  of  a  will  effectual,  the  testator  must  in  the 
presence  of  two  witnesses  declare  the  instrument  to  be  his  last  will  and 
testament. 

Seymour  v.  Van  Wyck,  6  N.  Y.  120. 

Such  a  declaration  can  be  made  in  answer  to  a  question  or  even  by  a 
sign. 
Coffin  V.  Coffin,  23  N.  Y.  9. 
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(46  Misc.  537;  95  N.  Y.  Supp.  61),  the  widow  of  deceased 
appeals.'  Reversed, 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILL- 
IAMS, HISCOCK,  and  NASH,  JJ. 

Edward  R,  Bosley,  for  appellant. 

Simon  Fleischmann,  Frank  S.  Sidway,  and  William  R.  Pooley, 
for  respondents. 

SPRING,  J.  Chester  Moore  executed  the  instrument,  which 
has  been  admitted  to  probate,  about  January  28,  1903.  It  was  in 
his  own  handwriting,  and  the  subscribing  witnesses  were  husband 
and  wife,  neighbors  of  the  decedent,  and  were  old  people  border- 
ing on  80  years  of  age.  Mr.  Moore  was  a  man  of  intelligence 
and  of  business  ability,  and  had  some  information  as  to  the  statu- 
tory requirements  pertaining  to  the  execution  of  a  will.  Mr. 
Dennis,  also  apparently  intelligent  and  of  a  fairly  retentive 
memory,  was  somewhat  familiar  with  these  requirements.     No 
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The  declaration  required  by  the  statute  need  not  be  in  any  particular 
form.  Any  communication  of  the  testator  to  the  witnesses,  whereby  he 
makes  known  to  them  that  he  inlends  the  instrument  to  take  effect  as  his 
will,  will  satisfy  the  requirement. 

Coffin  V.  Coffin,  23  N.  Y.  9. 

Hunn  V.  Case,  i  Redf.  307. 

The  declaration  must  be  manifested  by  some  assertion  or  clear  arsent 
in  words  or  signs,  and  it  must  be  unequivocal. 
Lewis  V.  Lewis,  11  N.  Y.  220. 
Hunt  V.  Mootrie,  3  Bradf.  322. 

A  substantial  compliance  with  the  statute  prescribing  the  formalities 
to  <be  observed  in  the  execution  of  wills  is  sufficient. 
Matter  of  Voorhis,  125  N.  Y.  765 ;  26  N.  E.  935 ;  37  St.  Rep.  173. 

It  is  not  essential  to  a  valid  publication  that  the  words  of  publication 
be  at  the  time  complete  in  and  of  themselves.  It  is  sufficient  if  the  dec- 
laration is  made  definite  and  complete  by  reference  on  the  part  of  the 
testator  to  a  former  conversation  between  him  and  the  witness. 
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evidence  was  given  impeaching  the  will  by  reason  of  lack  of  testa- 
mentary capacity  of  the  decedent,  or  that  he  was  under  any  re- 
straint at  the  time  of  its  execution.  The  evidence  was  directed 
solely  to  what  occurred  at  the  time  the  witnesses  subscribed  the 
paper.  They  were  asked  one  evening  to  go  over  to  the  Moore 
home  to  sign  some  papers.  After  reaching  the  house,  Mr.  Moore 
produced  a  paper  entirely  in  his  own  handwriting,  with  his 
genuine  signature  at  the  end,  and  asked  these  neighbors  to  sign, 
which  they  did  under  the  word  "Witnesses."  Mr.  Dennis  added 
their  place  of  residence.  Mr.  Dennis  asked  Mr.  Moore  if  he  was 
making  his  will,  and  the  latter  replied,  "No,  this  is  only  a  mem- 
oranda I  will  use  down  town  some  day."  Again,  that  it  was 
"a  memorandum,  a  list  of  his  property,"  that  he  "would  use  at 
some  future  time  to  make  out  a  will  down  town,  or  something 
of  that  kind."  The  witness  was  strenuous  in  maintaining  that 
Mr.  Moore  stated  he  was  not  making  a  will  and  that  he  did  not 
say  it  was  a  memorandum  of  the  manner  he  wished  his  property 
to  be  disposed  of  after  his  death.  He  did  acknowledge  to  them 
that  the  signature  at  the  end  was  his  own.    The  testimony  of 
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Matter  of  Beckett,  103  N.  Y.  167 ;  8  N.  E.  506. 

To  establish  a  valid  publication  of  a  will,  it  is  not  sufficient  that  it 
appears  that  the  nature  of  the  instrument  was  known  to  the  testator  and 
subscribing  witnesses  at  the  time  it  was  executed. 

Gilbert  v.  Knox,  52  N.  Y.  125. 

But  the  fact  that  the  testator  was  fully  apprised  of  the  testamentary 
character  of  the  instrument  may  be  considered  in  aid  of  proof  tending 
to  establish  a  publication. 

Gilbert  v.  Knox,  52  N.  Y.  125. 

A  communication  made  to  the  witnesses  of  the  will,  by  a  third  person, 
out  of  the  hearing  and  presence  of  the  testator,  is  not  sufficient  as  a 
publication  of  the  will. 

McKinley  v.  Lamb,  64  Barb.  199. 

Notwithstanding  the  failure  of  one  witness  to  remember  that  all  the 
statute  formalities  were  complied  with,  if  they  are  proved  to  have  been 
complied  with,  by  the  other,  the  will  will  be  admitted  to  probate. 

Nelson  v.  McGiffert,  3  Barb.  Ch.  158. 
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Mrs.  Dennis,  in  its  essential  features,  does  not  vary  from  that  of 
her  husband.  Mr.  Moore  left  no  children,  but  a  widow  and 
brother,  and  purported  to  dispose  of  all  his  personal  property, 
amounting  to  about  $50,000,  tff  the  instrument  admitted  to 
probate.  He  gave  to  his  wife  in  general  and  specific  legacies 
property,  aggregating  about  $10,000 ;  to  his  brother,  $5,000 ;  to 
"his  friend,  Miss  Lulu  L.  Bergtold,"  $10,000.  The  residue  of 
his  property  was  bequeathed  to  his  executors,  in  trust  to  invest 
and  pay  the  income  to  his  wife  during  life,  and  upon  her  death 
the  corpus  was  to  pass  to  his  brother  and  his  children.  The 
widow  alone  contested  probate. 

The  beneficiary,  Miss  Bergtold,  was  not  a  relative  of  the  de- 
cedent. The  proof  does  not  disclose  what  induced  the  bequest 
to  her.  There  is  an  indirect  intimation  that  the  relations  this 
legatee  bore  to  the  decedent  had  been  the  cause  of  discord  in 
the  Moore  household.  In  any  event,  the  legacy  to  Miss  Berg- 
told is  apparently  the  basis  of  the  contest  of  the  will,  and  the 
hostility  of  Mrs.  Moore  has  been  imparted  to  the  subscribing 
witnesses.    They  were  emphatic  in  testifying  that  they  regarded 
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It  is  not  essential  to  the  due  publication  of  a  will  that  the  tetsator 
shall  declare  in  express  terms  in  the  presence  of  the  subscribing  witnesses 
that  the  instrument  is  his  last  will.  It  is  sufficient  if  he  in  some  way 
makes  known  to  them  by  acts  or  conduct,  if  not  by  words,  that  it  is  in- 
tended and  understood  by  him  to  be  his  will. 

Lane  v.  Lane,  95  N.  Y.  494. 

Torry  v.  Bow  en,  15  Barb.  304. 

Matter  of  Foreman,  54  Barb.  274. 

Matter  of  Burk,  2  Redf.  239. 

Darling  v.  Arthur,  22  Hun,  84. 

Matter  of  Hardenburg,  85  Hun,  580;  66  St.  Rep.  775;  33  N.  Y. 
Supp.  ISO. 

It  will  not  suffice  that  the  witnesses  have  elsewhere  and  from  other 
sources  learned  that  the  document  which  they  are  called  to  attest  is  a 
will,  or  that  they  suspect  or  infer  from  the  circumstances  and  occasion 
that  such  is  the  character  of  the  paper.  The  fact  must  in  some  mannei*, 
although  no  particular  form  of  words  is   required,  be  declared  by  t!:e- 
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•  * 

this  provision  to  Miss  Bergtold  unjust  and  unfair  to  the  widow, 
and  that  they  were  against  the  probate  of  the  will.  We  think 
the  testimony  of  the  subscribing  witnesses  is  insufficient  to  show 
a  substantial  compliance  with  the  statute  governing  the  execu- 
tion of  wills.  There  was  no  declaration  by  the  alleged  testator 
that  the  paper  was  his  last  will  and  testament.  On  the  contrary, 
he  expressly  negatived  the  suggestion  that  it  was  his  will.  He 
said  it  was  a  list  of  his  property  which  he  expected  to  use 
eventually  in  its  disposition. 

The  publication  of  the  will  by  the  proposed  testator  is  one  of 
the  four  indispensable  requirements  to  its  validity.  It  is  im- 
portant, first,  in  denoting  that  the  testator  knows  the  nature  of 
the  instrument  he  is  executing,  and  to  check  any  deception  upon 
him.  In  the  second  place,  and  also  in  order  that  there  may  be  no 
imposition  perpetrated,  it  is  important  that  the  subscribing  wit- 
nesses understand  that  they  are  attesting  the  signature  to  the 
will  of  the  person  at  whose  request  they  severally  subscribe  their 
names.  They  realize,  if  the  document  is  a  will,  that  they  are  ex- 
pected to  remember  what  occurred  at  its  execution  and  be  ready 
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testator  in  their  presence,  that  they  may  not  only  know  the  fact,  but 
that  they  may  know  it  from  him,  and  that  he  understands  it,  and  at  the 
time  of  its  execution,  which  includes  publication,  designs  to  give  effect 
to  it  as  his  will. 

Lewis  V.  Lewis,  ii  N.  Y.  220. 

The  testator  must,  at  the  time  of  subscribing  or  acknowledging  his 
subscription,  in  the  presence  of  the  witnesses,  "declare  the  instrument, 
so  subscribed,  to  be  his  last  will  and  testament/*  Knowledge  derived 
from  any  other  source  or  at  any  other  time,  cannot  stand  as  a  substitute 
for  the  declaration  of  the  testator;  but  the  words  may  proceed  from 
another,  and  will  be  regarded  as  those  of  the  tetsator  if  the  circumstances 
show  that  he  adopted  them,  and  that  the  party  speaking  them  was  acting 
for  him,  with  his  assent. 

Gilbert  v.  Knox,  52  N.  Y.  125. 

Troup  V.  Reid,  2  Dem.  471. 

The  publication  of  a  will  may  be  made  to  the  subscribing  witnesses 
on  different  occasions,  and  when  they  are  apart  from  each  other. 

Hoysradt  v.  Kingman,  22  N.  Y.  372. 

29 
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to  vouch  for  its  validity  in  court.  The  declaration  of  the  testator 
that  the  instrument  is  his  will  is  not  solely,  therefore,  for  the 
purpose  of  showing  that  he  knew  he  was  executing  his  will.  His 
subsequent  declaration  that  he  executed  the  instrument  pro- 
pounded would  not  relieve  the  proponents  of  the  necessity  of 
proving  what  occurred  at  the  time  of  the  execution.  The  statute 
is  explicit  in  this  requirement,  and,  while  the  reason  for  it  may 
be  to  insure  certainty  that  the  person  executing  the  alleged  will 
knows  what  the  paper  is,  yet  to  effectuate  this  purpose  the  wit- 
nesses selected  must  be  apprised  by  the  testator  that  they  are  to 
witness  his  will.  The  instrument  was  holographic.  In  proving 
the  execution  of  a  will  of  that  kind  the  evidence  of  its  publication 
may  be  relaxed  somewhat  (Matter  of  Akers,  ii  Ann.  Cas.  242; 
74  App.  Div.  461 ;  yy  N.  Y.  Supp.  643,  Affirmed  173  N.  Y.  620; 
66  N.  E.  1 103 ;  Matter  of  Beckett,  103  N.  Y.  167;  8  N.  E.  506)  ; 
but  the  statute  makes  no  distinction  in  favor  of  a  will  of  that  de- 
scription (Matter  of  Turell,  166  N.  Y.  330;  59  N.  E.  910;  32 
Civ.  Pro.  33;  Matter  of  Andrews,  162  N.  Y.  i ;  56  N.  E.  529;  30 
Civ.  Pro.  377;  48  L.  R.  A.  662 ;  76  Am.  St.  Rep.  294)).    As  was 
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Barry  v.  Brown,  2  Dem.  309. 

Matter  of  Dief en  thaler,  39  Misc.  765;  80  N.  Y.  Supp.  1121. 

Where  the  witnesses  had  been  sent  for  to  witness  the  testator's  will, 
and  went  for  that  purpose,  but  had  no  other  information  that  they  were 
witnessing  his  will,  it  was  held  that  the  publication  was  insufficient. 

Bagley  v.  Blackman,  2  Lans.  41. 

c.  Time  of. 

The  statute  that  directs  that  the  testamentary  declaration  shall  be 
made  at  the  time  of  the  subscription  uses  the  word  "time"  in  the  sense 
of  occasion,  season,  and  not  in  its  extreme  strictness  as  indicative  of  a 
precise  instant. 

Rieben  v.  Hicks,  3  Bradf.  353. 

It  is  sufficient  that  the  testamentary  declaration  be  made  at  the  time, 
or  on  the  occasion  of  signing  the  will,  and  as  a  part  of  the  ceremony.  It 
is  good  though  made  just  before  the  testator  subscribed. 
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said  in  Matter  of  Turell,  where  a  will  of  that  kind  was  under 
consideration,  at  page  337  of  166  N.  Y.,  page  911  of  59  N.  E. 
(48  L.  R.  A.  662 ;  76  Am.  St.  Rep.  294)  : 

''It  must  appear  that,  as  between  the  testator  and  the  witnesses,  there 
was  some  meeting  of  the  minds  upon  the  understanding  that  the  instru- 
ment was  the  testator's  will,  that  it  had  been  subscribed  by  him,  and  that 
the  attestation  of  the  latter  was  desired  to  the  will  so  subscribed.  The 
facts,  which  we  must  accept  in  this  case,  are  that  there  was  absolutely 
no  communication  between  the  testator  and* the  witnesses,  at  the  time 
they  signed  their  names  to  this  paper,  and  they  barely  permit  of  the 
surmise  on  the  part  of  the  witnesses  as  to  the  nature  of  the  transaction 
in  which  they  were  participating." 


If  the  testimony  of  these  subscribing  witnesses  is  to  be  be- 
lieved, they  did  not  comprehend  that  the  paper  they  were  execut- 
ing was  the  will  of  Mr.  Moore.  This  information  is  essential 
to  its  valid  publication.  The  knowledge  may  be  acquired  by 
signs  or  in  any  other  manner  which  discloses  that  the  testator 
and  the  witnesses  possessed  it.  But,  where  the  proof  shows  that 
the  testator  or  the  witnesses  did  not  have  this  indispensable  in- 
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Jackson  v.  Jackson,  39  N.  Y.  153. 
Leaycraft  v.  Simmons,  3  Bradf.  35. 
Rieben  v.  Hicks,  3  Bradf.  353. 
Ex  parte  Collins,  5  Bradf.  20. 

Where  a  person  commenced  to  sign  as  a  witness  to  the  instrument 
without  knowing  it  was  a  will,  but  before  he  completed  his  signature  the 
testator  made  the  necessary  declaration,  and  the  witness  completed  his 
signature  as  an  attesting  witness,  it  was  held  to  be  a  sufficient  com- 
pliance with  the  statute. 

Matter  of  Phillips,  98  N.  Y.  267. 

The  knowledge  that  the  instrument  which  the  witnesses  are  called  upon 
to  attest  is  a  will  must  be  communicated  to  them  by  the  testator  at  the 
time  of  his  subscription. 

Heath  v.  Cole,  15  Hun,  100. 

Gilbert  v.  Knox,  52  N.  Y.  I2S* 

The  testamentary'  declaration  must  be  made  either  at  the  time  of  sub* 
scribing  the  instrument  or  acknowledging  the  execution  thereof,  and  it 
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formation,  there  is  no  publication  within  the  meaning  of  the 
statute,  and  consequently  no  will.  The  proof  is  explicit  that 
this  knowledge  was  not  imparted  to  the  witnesses.  On  the  con- 
trary, Mr.  Moore,  as  already  indicated,  pointedly  said  the  in- 
strument was  not  his  will.  This  gap  in  the  proof  cannot  be  sup- 
plied by  resorting  to  the  inference  that  the  testator  knew  he  was 
executing  his  will.  A  testamentary  disposition  cannot  be  sup- 
ported, however  certain  we  may  be  of  the  intention  of  the  alleged 
testator  upon  the  hypothesis  that  he  possessed  the  essential  knowl- 
edge of  the  character  of  the  instrument,  but  desired  to  withhold 
that  knowledge  from  his  witnesses.  They  must  know  what  the 
instrument  is.  That  knowledge  is  both  a  reason  and  a  necessity 
for  the  publication.  Possibly  Mr.  Moore  did  not  wish  his  wife, 
who  was  present  when  the  paper  was  signed,  to  understand  that 
he  was  executing  his  will.  That  information  on  her  part  might 
have  resulted  in  the  disclosure  of  the  Bergtold  bequest.  It  may 
be  that  this  desire  induced  him  to  refrain  from  publishing  the 
will.  We  are  not  concerned  with  his  motives.  The  intention 
of  the  testator  has  no  bearing  upon  the  question  we  are  consid- 
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is  not  sufficient  that,  upon  a  subsequent  occasion,  the  testator  states  to 
the  witnesses  to  the  will  that  the  instrument  signed  by  them  was  his 
last  will  and  testament. 
'Matter  of  Dale,  56  Hun,  169 ;  30  St.  Rep.  419 ;  9  N.  Y.  Supp.  396. 

d.  SuMciency  of  publication. 

I.  Holographic  wills. 

Publication  is  as  necessary  in  a  case  of  a  holographic  will  as  in  any 
other,  and  where  the  testatrix  merely  asked  one  of  the  attesting  wit- 
nesses to  bring  her  husband  to  witness  a  "document,"  and  never  stated 
to  either  witness  that  the  paper  which  she  requested  them  to  attest  was 
her  will,  probate  was  refused,  although  the  witness  surmised  that  they 
were  witnessing  her  will. 

Matter  of  Turrell,  28  Misc.  106;  59  N.  Y.  Supp.  780. 

•While  holographic  wills  are  not  excepted  from  the  terms  of  the 
statute  requiring  and  prescribing  the  method  of  publication,  in  case  of 
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ering.  In  Matter  of  O'Neil,  91  N.  Y.  516-520;  Matter  of  Whit- 
ney, 4  Ann.  Cas.  259;  153  N.  Y.  259-264;  47  N.  E.  272;  60 
Am.  St.  Rep.  616. 

The  learned  surrogate,  in  his  opinion,  evidently  does  not  rest 
his  decision  that  the  requirements  of  the  statute  were  substantially 
fulfilled  upon  the  testimony  of  the  subscribing  witnesses  elicited 
upon  the  trial.  There  is  no  other  direct  proof  relating  to  what 
occurred  at  the  time  of  the  execution  of  the  instrument.  After 
the  death  of  Mr.  Moore,  attorneys  representing  the  proponents 
of  the  will  interviewed  the  subscribing  witnesses.  These  attor- 
neys testified  thai  Mr.  and  Mrs.  Dennis  detailed  to  them  on 
various  occasions  what  occurred  at  the  time  they  executed  the 
will,  reciting  all  the  facts  essential  to  its  valid  execution,  in- 
cluding its  publication  by  Mr.  Moore.  This  proof  was  received, 
not  merely  to  impeach  the  credibility  of  the  subscribing  wit- 
nesses, but  to  supply  a  defect  in  the  proof  of  the  alleged  will. 
We  may  assume  that  these  subscribing  witnesses  are  hostile  to 
the  proponents,  and  yet  they  were  obliged  to  produce  them  in 
their  own  behalf.    Code  Civ.  Proc.  §  2618.    The  ordinary  rule. 
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such  a  will,  criticism  of  the  terms  and  manner  of  what  is  claimed  to  be  a 
sufficient  publication  need  not  be  so  close  or  severe  as  where  the  ques- 
tion as  to  whether  the  testator  knew  that  he  was  executing  a  will  de- 
pends solely  upon  the  fact  of  publication. 

Matter  of  Beckett,  103  N.  Y.  167 ;  8  N.  E.  506. 

An  instrument,  purporting  to  be  a  holographic  will,  signed  and  attested* 
was  offered  for  probate. 

It  appeared  that  it  was  in  the  handwriting  of  the  testatrix,  but  tha^ 
she  did  not  sign  it  in  the  presence  of  either  of  the  attesting  witnesses, 
nor  acknowledge  to  either  of  them  that  it  had  been  subscribed  by  her, 
nor  at  any  time  declare  in  the  presence  of  either  of  them  that  the  instru- 
ment was  her  will,  nor  in  any  way  communicate  to  them  that  it  was 
her  will  or  an  attempted  testamentary  disposition  of  her  property.  It  was 
held  that  the  will  was  not  properly  published  and  probate  was  denied. 

Matter  of  TurcU,  166  N.  Y.  330;  59  N.  E.  910;  32  Civ.  Pro.  33. 

A  holographic  will  lacking  an  attestation  clause  was  offered  for  pro- 
bate.    The  first  witness  testified  that  the  testator  stated  that  he  had 
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therefore,  which  forbids  a  party  from  impeaching  the  credibility 
of  his  own  witnesses,  may  not  apply  in  its  stringency  to  the  situa- 
tion presented  in  this  case.  The  relaxation  of  that  rule  of  evi- 
dence, however,  does  not  allow  the  proponents  to  make  this  con- 
tradictory impeaching  testimony  a  substitute  for  a  manifest 
failure  to  prove  that  the  will  was  executed  in  the  manner  re- 
quired by  the  statute. 

Appeal  is  had  to  the  sections  of  the  Code  of  Civil  Procedure 
to  sustain  the  decision  of  the  surrogate  giving  the  force  of  orig- 
inal evidence  to  this  testimony  disparaging  the  veracity  of  these 
two  subscribing  witnesses.  Section  2620  prescribes  the  mode  of 
procedure  to  be  pursued  on  the  probate  of  a  will  in  the  event  of 
the  death,  absence  from  the  state,  or  mental  incompetency  or 
other  disability  of  the  subscribing  witness,  "or  if  such  sub- 
scribing witness  has  forgotten  the  occurrence  or  testifies  against 
the  execution  of  the  will,  the  will  may  *  *  *  be  established, 
upon  proof  of  the  handwriting  of  the  testator,  and  of  the  sub- 
scribing witnesses,  and  also  of  such  other  circumstances  as  would 
be  sufficient  to  prove  the  will  upon  the  trial  of  an  action."    The 
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written  out  a  paper  so  that  his  matters  could  be  attended  to  in  case  of 
anything  happening  to  him,  that  he  had  written  out  the  entire  paper,  and 
requested  the  witness  to  sign  the  same  as  a  witness.  This  was  held  to  be, 
in  effect,  a  declaration  that  it  was  his  will. 

Matter  of  Palmer,  42  Misc.  469;  87  N.  Y.  Supp.  249. 

An  instrument  offered  for  probate  as  the  will  of  H.  was  wholly  in 
his  handwriting,  as  was  the  attestation  clause.  This  was  as  follows : 
**We,  the  undersigned  witnesses,  have  signed  the  within  in  the  presence 
of  each  other  and  of  the  testator,  who  acknowledged  it  to  be  his  last 
will  and  testament."  It  appeared  that  the  will  was  signed  by  the  testator 
and  the  attestation  clause  by  the  witnesses.  The  recoHection  of  the  two 
witnesses  as  to  the  transaction  was  imperfect,  but  each  testified  that  the 
circumstances  must  have  been  as  stated  in  the  attestation  clause.  It  was 
held  that  a  substantial  compliance  with  the  statutory  provisions  was 
shown. 

Matter  of  Hunt,  no  N.  Y.  278;  18  N.  E.  106;  18  St.  Rep.  118. 
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witnesses  were  distinct  and  positive  in  their  narration  of  what 
occurred.  They  had  no  "forgotten  the  occurrence."  They  did 
testify  against  the  will.  That  circumstances  does  not  prevent 
the  will  from  being  admitted  to  probate,  providing  there  is  ade- 
quate proof  of  its  execution.  If  the  subscribing  witnesses  testify 
falsely,  the  intention  of  the  testator  is  not  to  be  defeated  merely 
because  of  their  delinquency.  If  the  proponents  are  able  to  give 
competent  proof,  despite  the  adverse  evidence  of  these  wit- 
nesses, that  the  will  was  executed  conformably  to  the  statute, 
then  it  may  be  established.  If  other  witnesses  who  were  present 
testify  to  the  transaction,  their  evidence  may  overcome  that 
of  the  subscribing  witnesses.  The  section  of  the  Code  referred 
to,  provides  a  course  of  procedure,  not  new  by  any  means,  to 
enable  the  will  to  be  established,  if  properly  executed,  in  case 
of  the  failure  of  the  subscribing  witnesses  to  furnish  the  neces- 
sary supporting  proof.  Its  aim  is  not  to  abridge,  or  impair,  or  in 
any  manner  trench  upon,  the  formalities  required  in  the  proper 
execution  of  the  will.  Nor  does  it  abate  in  any  degree  from  the 
necessity  of  proving  that  the  four  statutory  essentials  have  been 

Publication  of  a' Will, — continued. 

Where  at  th«  time  of  the  execution  of  a  will  written  by  the  testatrix 
she  said  to  one  of  the  witnesses  "this  is  the  paper  I  spoke  to  you  about 
signing,"  referring  to  a  former  conversation  between  them  in  which  she 
had  stated  that  she  was  going  to  make  a  will  which  she  wished  the 
witness  to  sign  as  a  witness,  and  which  the  latter  had  promised  to  do; 
it  was  held,  that  this  was  a  sufficient  publication  as  to  that  witness. 

Matter  of  Beckett,  103  N.  Y.  167;  8  N.  E.  506. 

In  the  above  case  the  court  says:  Looking  at  the  substance  of  what 
occurred,  and  giving  great  importance  to  the  fact  that  the  will  was  a 
holograph,  we  are  disposed  to  concur  with  the  general  term  in  holding 
that  due  publication  was  proved. 

A  witness  to  a  will  written  by  the  testatrix  had  been  a  witness  to 
a  former  will  which  the  testatrix  had  explicitly  declared  to  be  her  \fi\\. 
She  had  also  been  advised  by  the  testatrix  that  she  desired  to  make  an 
alteration  therein,  because  of  the  sickness  of  A.,  the  principal  bene- 
ficiary. •  Being  sent  for  by  the  testatrix  she  found  her  with  the  alleged 
will   before  her,  and  was  by  her  if  she  would  sign  it  on  account  of' 
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complied  with.  By  reason  of  the  exigencies  of  the  situation,  the 
court  may  take  other  proof  showing  that  these  requirements 
have  been  substantially  met,  although  contrary  to  the  positive 
testimony  of  the  subscribing  witnesses.  But  the  other  witnesses 
produced  are  to  testify  to  what  was  said  and  done  at  the  execu- 
tion of  the  will.  They  narrate  facts,  and  from  that  narration  the 
court  finds  if  the  will  was  duly  executed.  .  In  the  present  case, 
as  already  noted,  no  witness  was  examined  who  was  present  at 
the  execution  of  the  will,  except  the  subscribing  witnesses,  who 
disclaim  any  knowledge  or  intimation  that  they  were  signing  the 
will  of  Mr.  Moore.  They  may  have  stated  otherwise  at  times 
when  not  under  oath,  but  that  hearsay  evidence  will  not  supply 
a  palpable  omission  in  the  chief  occurrence.  Had  there  been  con- 
flicting testimony  relating  to  the  execution  of  the  will,  the  state- 
ment of  the  subscribing  witnesses  tending  to  show  that  they  had 
testified  falsely  or  failed  to  recollect  accurately  what  occurred, 
would  have  been  competent  to  impeach  them  and  shake  faith  in 
their  relation  of  the  main  transaction.  To  that  extent  only  is 
it  available. 


Publication  of  a  Will,— <:ontinued. 


the  sickness  of  A.,  the  testatrix  adding  that  she  was  sorry  to  trouble 
the  witness  "again  to  sign  the  paper."    This  was  held  a  sufficient  publica- 
tion 48  to  that  witness. 
Matter  of  Beckett,  103  N.  Y.  167;  8  N.  E.  506. 

2.  Other  wills. 

The  testamentary  declaration  must  be  unequivocal,  and  where  it  was 
stated  that  the  instrument  was  his  "will  or  agreement"  it  was  held  in- 
sufficient. 

Rutherford  v.  Rutherford,  i  Den.  33. 

Where  one  of  the  witnesses  in  the  presence  and  hearing  of  the  other 
asked  the  testator,  "do  you  request  me  to  sign  this  as  your  will,  as 
a  witness?"  and  the  testator  said  "yes,"  it  was  held  sufficient  as  a  publica- 
tion of  the  will. 

Coffin  V.  Coffin,  23  N.  Y.  9. 

The  testator,  in  presence  of  both  witnesses,  held  the  instrument  in 
his  hand,  and  said  to  one  of  the  witnesses,  "I  want  you  to  witness  my 
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Section  2622  is  invoked  to  aid  the  proponents.  That  section 
imposes  the  duty  upon  the  surrogate,  "before  admitting  the  will 
to  probate/*  to  "inquire  particularly  into  all  the  facts  and  cir- 
cumstances, and  must  be  satisfied  of  the  genuineness  of  the  will 
and  the  validity  of  its  execution."  The  object  of  the  provision 
is  precautionary  to  enable  the  surrogate  to  prevent  any  im- 
position which  may  be  attempted  to  be  practiced  upon  him.  Even 
though  the  subscribing  witnesses  testify  to  the  proper  execution, 
there  may  be  suspicious  circumstances  surrounding  the  trans- 
action. The  testator  may  have  been  enfeebled  mentally,  he  may 
have  been  under  the  control  of  the  principal  beneficiary,  and  the 
power  is  lodged  with  the  surrogate  and  it  is  made  his  duty  to  be 
certain  that  the  testator  was  not  the  victim  of  fraud  or  deception. 
The  balance  of  the  section  authorizes  a  still  further  investigation 
of  the  occurrence  and  of  the  subsequent  delivery  and  possession 
of  the  instrument  propounded.  These  various  provisions  have 
long  been  in  force.  They  are  designed,  as  far  as  possible,  to 
check  any  attempt  to  establish  as  a  will  an  instrument  originating 
under  circumstances  which  will  not  bear  investigation. 

Publication  of  a  Will,— continued. 

will,"  which  the  w  tness  did.    And  then  to  the  other  witness,  "I  want  you 
to  witnes*  it  too,"  which  the  other  witness  did.     It  was  held  sufficient 
as  a  publication. 
Van  Hooser  v.  Van  Hooser,  i  Redf.  565. 

Where  the  testator  declared  the  instrument  to  be  his  last  will  and 
testament  in  the  presence  of  one  witness  and  signed  it  in  the  presence  of 
two  who  subscribe  it  as  witnesses  at  his  request  it  was  held  not  to  be 
a  sufficient  publication  of  the  will. 

Seymour  v.  Van  Wyck,  6  N.  Y.  120. 

Baker  v.  Woodbridge,  66  Barb.  261. 

Proof  thzt,  after  a  will  had  been  read  to  a  testatrix,  she,  in  the  pres- 
ence of  both  subscribing  witnesses,  said  that  "it  was  all  right,"  is  sufficient 
evidence  of  publication. 

Matter  of  Buel,  44  App.  Div.  4;  60  N.  Y.  Supp.  385. 

The  reading  of  the  will,  which  declares  the  instrument  to  be  the 
testator's  last  will  and  testament,  in  the  presence  and  hearing  of  the 
testator,  at  the  time  of  its  execution,  and  his  recognition  of  it  by  re- 
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There  is  no  attestation  clause  to  the  instrument  propounded. 
It  often  happens  that  where  a  full  attestation  clause  appears  on 
the  will  presented,  and  the  evidence  shows  that  it  was  read  by 
the  subscribing  witnesses  or  in  their  hearing  at  the  time  of  the 
execution,  evidence  may  supply  either  failure  of  recollection  or 
perverse  positive  testimony  of  these  witnesses  that  the  require- 
ments of  the  statute  were  not  observed.  In  these  various  con- 
ditions which  may  arise  in  probate  proceedings,  there  is  con- 
siderable flexibility  and  latitude  allowed  in  the  manner  of  the 
proof ;  but  there  must  in  every  instance  be  a  fair  compliance  with 
the  provisions  which  the  Legislature  has  made  necessary  to  the 
proper  execution  of  a  will.  The  proof  may  be  varied  to  meet  the 
particular  case,  but  it  must  consist  of  facts  connected  with  the 
execution  of  the  instrument  presented.  The  subscribing  wit- 
nesses in  this  case  were  submitted  to  an  extended  examination  by 
the  several  counsel  representing  the  proponents.  It  was  sharp 
and  insinuating,  carried  on  with  the  severity  of  a  caustic  cross- 
examination.  The  witnesses  continued  unshaken  in  their  testi- 
mony that  there  was  no  declaration  by  Mr.  Moore  that  the  in- 
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questing  the  witnesses  to  subscribe,  is  sufficient  to  establish  a  publica- 
tion. 

Hunn  V.  Case,  i  Redf.  307. 

Matter  of  Burk,  2  Redf.  239. 

Jones  V.  Jones,  42  Hun,  563 ;  4  St.  Rep.  653 ;  26  Week.  Dig.  79. 

Where  at  the  instant  of  executing  a  will  and  immediately  upon  com- 
pleting his  signature,  the  testator  laid  dowrf  his  pen,  put  his  finger  on  the 
seal,  and  said,  in  the  presence  of  the  attesting  witnesses,  I  acknowledge 
this  to  be  my  last  will  and  testament;  it  was  held  that  this  was  a  suffi- 
cient publication,  and  that  it  was  not  necessary  for  the  testator  to  declare 
it  to  be  his  last  will  and  testament. 

Seguine  v.  Seguine,  2  Barb.  385. 

One  of  the  subscribing  witnesses  to  a  will  testified  that  she  saw  the' 
testator  sign  his  name  at  ^e  end  of  the  paper;  that  he  then  said  ''we 
want  you  to  sign  this";  that  she  did  sign  her  name  to  a  paper,  in  his 
presence;  but  did  not  hear  him  say  it  was  his  last  will  and  testament* 
She  heard  th€  other  subscribing  witness  say,  in  the  testator's  presence,  at- 


NEW  YORK  ANNOTATED  CASES.  395 

1905]  Matter  of  Moore. 

strument  was  his  will^  asserting  it  was  not  his  will  or  any  mem- 
orandum disposing  of  his  property.  No  other  witnesses  assumed 
to  testify  from  actual  knowledge  what  took  place.  It  would  be 
a  dangerous  practice  to  uphold,  to  permit  the  will  to  be  estab- 
lished in  defiance  of  this  positive  testimony,  because  these  wit- 
nesses told  other  people  that  Mr.  Moore  did  publish  the  will  to 
them  at  the  time  of  its  execution.  To  prevent  what  is  claimed  to 
be  a  fraud  in  this  particular  case,  we  would  open  wide  the  door 
to  immeasurable  fraud  and  deception.  Laxity  of  that  dangerous 
description  should  not  be  allowed. 

It  is  always  to  be  regretted  that  the  instrument  which  the 
alleged  testator  intended  to  contain  the  testamentary  disposition 
of  his  property  must  be  rejected  by  reason  of  a  failure  to  comply 
with  the  requirements  defined  by  the  statute.  They  have,  how- 
ever, been  long  in  existence,  are  easily  to  be  comprehended, 
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the  time  the  latter  signed  the  instrument,  that  it  was  the  testator's  last 
will  and  testament;  but  that  there  was  no  word  or  sign  of  assent  by  the 
testator;  and  that  he  was  deaf,  and  in  her  opinion  did  not  hear  all  that 
was  said.  The  oth^r  witness  testified  that  all  the  necessary  formalities 
for  the  execution  of  the  will  were  complied  with.  It  was  held  that  this 
was  sufficient  evidence  of  a  due  publication,  to  authorize  the  surrogate 
to  admit  the  will  to  probate. 
Theological  Seminary  of  Auburn  v.  Calhoun,  25  N.  Y.  422. 

Where  one  of  the  witnesses  testified  that  either  the  deceased  or  the 
counsel  said,  when  he  signed  the  instrument,  that  it  was  the  will  of  the 
deceased,  and  the  other  witness  testified  that  before  he  signed  the  paper 
the  counsel  asked  the  deceased  "if  she  wished  these  gentlemen  to  wit- 
ness her  will  and  she  said  yes,"  and  the  counsel  corroborated  them,  it  is 
sufficient  proof  to  sustain  the  finding  of  the  surrogate  that  the  will  was 
published. 

Matter  of  Voorhis,  125  N.  Y.  765 ;  26  N.  E.  935 ;  37  St.  Rep.  173. 

A  testatrix  denied  that  the  instrument  was  her  last  will,  saying, 
merely,  that  it  was  the  last  she  had  made;  it  was  held  that  this  declara- 
tion was  consistent  with  the  idea  on  her  part  that  it  was  not  a  full  and 
final  disposition  of  her  property  and  that  this  was  not  such  a  declara- 
tion of  the  instrument  as  her  last  will  and  testament  as  the  statute  re- 
quires. 
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serve  a  beneficial  purpose,  and  no  substantial  departure  from 
them  is  justified  to  help  out  any  special  case.  As  was  said  in 
Matter  of  Andrews,  162  N.  Y.,  at  page  5,  56  N.  E.,  at  page  530 
(48  L.  R.  A.  662 ;  76  Am.  St.  Rep.  294)  : 

"It  is  undoubtedly  true  that  from  time  to  time  an  honest  attempt  to 
execute  a  last  will  and  testament  is  defeated  by  failure  to  observe  some 
one  or  more  of  the  statutory  requirements.  It  is  better  this  should  happen 
under  a  proper  construction  )f  the  statute  than  that  the  individual  case 
should  be  permitted  to  weaken  those  provisions  calculated  to  protect 
testators  generally  from  fraudulent  alterations  of  their  wills." 

The  decree  of  the  Surrogate's  Court  should  be  reversed,  and 
new  trial  granted  in  Surrogate's  Court  upon  questions  of  law 
only. 

Decree  of  Surrogate's  Court  reversed,  with  costs  of  all  parties 
on  this  appeal  to  be  paid  from  the  estate.    All  concur. 

PuBUCATiON  OF  A  WiLL,— continued. 

Kingsley  v.  Blanchard,  66  Barb.  317. 

A  testatrix  requested  her  will  to  be  altered  in  the  presence  of  the  wit- 
nesses. It  was  altered,  read  aloud,  and  executed.  It  was  held  that  there 
was  sufficient  evidence  of  testamentary  declan^tion. 

Campbell  v.  Logan,  2  Bradf.  90. 

Carle  v.  Underbill,  3  Bradf.  loi. 

Hunn  v.  Case,  i  Bradf.  307. 

The  only  declaration  made  by  the  testator  to  the  witnesses  in  relation 
to  the  alleged  will  was  "I  declare  the  within  to  be  my  free  will  and 
deed."  It  was  held  that  this  language  was  not  of  itself  a  sufficient  dec- 
laration that  the  instrument  was  his  will. 

Lewis  v.  Lewis,  11  N.  Y.  220. 

One  of  the  attesting  witnesses  testified  that  on  entering  the  testator's 
room,  the  latter,  taking  a  paper  out  of  his  portfolio,  desired  the  witness 
to  read  it,  which  he  did  silently.  The  testator  then  requested  him  to 
witness  his  signature.  In  answer  to  a  question  put  by  the  witness, 
whether  he  had  read  the  paper  produced,  the  testator  said  he  had  heard 
it  read,  and  being  asked  if  it  was  all  right,  he  replied  "I  think  so."  The 
other  witness  testified  that  when  they  entered  the  room  the  testator 
remarked  that  he  wanted  them  to  "witness  his  signature."  That  they 
then  put  their  names  to  the  paper  as  witnesses.  That  nothing  was  said 
whatever  regarding  what  the  paper  was  or  anything  about  it.    That  the 


NEW  YORK  ANNOTATED  CASES.  397 

Publication  of  a  Will, — continued. 

witness  never  read  it  and  did  not  know  what  it  was.    It  was  held  that 
this  was  not  a  sufficient  publication. 
Abbey  v.  Christy,  49  Barb.  276. 

e.  Effect  of  attestation  clause. 

Where  the  attestation  clause  to  a  will  is  full  and  complete,  reciting  all 
the  facts  necessary  to  a  due  publication  under  the  statute,  it  is  com- 
petent for  the  court  to  find  that  there  has  been  a  due  publication, 
although  but  one  of  the  subscribing  witnesses  testifies  to  the  essential 
facts,  and  the  other  denies  them. 

Matter  of  Bemsee,  141  N.  Y.  389;  36  N.  E.  314;  57  St.  Rep.  601. 

Where  it  is  stated  in  the  attestation  clause  subscribed  by  the  wit- 
nesses, that  the  testator  declared  it  to  be  his  last  will  and  testament,  the 
mere  want  of  recollection  of  the  witnesses  that  the  testator  made  such 
declaration  or  otherwise  indicated  the  instrument  to  be  his  last  will  and 
testament,  would  not  be  evidence  per  se  of  a  noncompliance  with  the  re- 
quirements of  the  statute,  but  in  such  case  to  prevent  the  instrument  from 
having  the  effect  of  a  will,  there  must  be  affirmative  proof  of  the  want 
of  publication. 

Remsen  v.  Brinckerhoff,  26  Wend.  325. 

Where  the  only  evidence  that  a  decedent  declared  a  paper,  offered  for 
probate,  to  be  her  will  is  contained  in  a  recital  to  that  effect  in  the 
attestation  clause,  and  the  only  subscribing  witness  produced  testifies  that 
the  decedent  did  not  declare  to  her  that  the  paper  was  her  will  and 
merely  requested  the  testifying  witness  to  sign  the  ''instrument"  as  a 
witness  and  this  testimony  is  confirmed  by  that  of  the  husband  of  the 
testatrix  who  was  present,  probate  will  be  refused. 

Matter  of  Delprat,  27  Misc.  355 ;  58  N.  Y.  Supp.  7^ 

A  testamentary  declaration  may  be  proved,  although  the  attestation 
clause  does  not  recite  one  to  have  been  made. 

Leaycraft  v.  Simmons,  3  Bradf.  35. 
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JACKSON  V.  SAVAGE  et  al. 


[log  A  pp.  Div.  556;  96  N.  Y.  Supp.  366.] 


(Supreme  Court,  Appellate  Division,  First  Department.     Dec.  S,   igos-) 


1.  Dead  Bodies — Mutilation — ^AcnoN  by  Surviving  Husband. 

A  husband  has  a  right  of  action  for  the  dissection  of  the  body  of 
his  deceased  wife  without  his  permission,  or  without  the  permission 
of  the  wife  given  during  her  lifetime. 

2.  Same — Complaint. 

A  complaint  which  alleges  that  defendant,  without  the  permission 
of  plaintiff  or  any  relative  or  friend  of  his  deceased  wife,  or  with- 
out her  permission  given  during  her  lifetime,  dissected  her  body 
and  removed  portions  thereof,  and  that  in  consequence  thereof 
plaintiff  suffered  in  mind  and  body,  states  a  cause  of  action  as  against 
a  demurrer. 


Note. — Authority  for  Autopsy. 

a.  Statutes. — ^398. 

b.  In  general. — ^400. 

c.  Right  of  action  for  unlawful  performance. — 402. 

d.  Under  accident  insurance  policy. — ^403. 


a.  Statutes. 

A  person  has  the  ri£^lt  to  direct  th«  manner  in  which  his  body  shall 
be  disposed  of  after  his  death;  and  also  to  direct  the  manner  in  which 
any  part  of  his  body,  which  becomes  separated  thereform  during  his  life- 
time, shall  be  disposed  of;  and  the  provisions  of  this  chapter  do  not 
apply  to  any  case  where  a  person  has  given  directions  for  the  disposal 
of  his  body  or  any  part  thereof  inconsistent  with  those  provisions. 

§  305  Penal  Code. 

The  right  to  dissect  the  dead  body  of  a  human  being  exists  in  the  fol- 
lowing cases: 

I.    In  the  cases  prescribed  by  special  statutes; 
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Jackson  v.  Savage  et  al. 


3.  Same — Answer. 

An  answer,  in  an  action  ' 
a  decedent,  which  alleges 
cedent  operated  on  her»  ana 
defense. 


-  ''-1  dissection  of  the  bodv  of 

t  at  the  request  of  the  de- 

...   subsequently  died,  states  no 


4.  Pleading — Answer — Insufficiency. 

An  answer  which  alleges  that  the  allegations  of  the  complaint  state 
no  cause  of  action  against  defendant  is  bad,  either  under  Code  Civ. 
Proc.  §  500,  providing  that  an  answer  must  contain  a  denial  of  the 
allegations  of  the  complaint,  etc.,  or  a  statement  of  new  matter  con- 
stituting a  defense,  or  under  section  498,  declaring  that,  when  any  of 
the  matters  enumerated  in  section  488  as  grounds  of  demurrer  do  not 
appear  on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
aBswer. 

5.  Same— C6MPLAINT — Insufficiency — Waiver  of  Objections. 

Under  the  express  provisions  of  Code  Civ.  Proc.  §  499,  a  de- 
fendant who  makes  no  objection  to  a  complaint,  either  by  demurrer 
or  answer,  does  not  waive  the  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  but  he  may  on 
the  trial  move  for  a  dismissal  on  that  ground. 

Authority  for  Autopsy,— continued. 


2.  Whenever  a  coroner  is  authorized  by  law  to  hold  an  inquest  upon 
the  body,  so  far  as  such  coroner  authorizes  dissection  for  the  purpose 
of  the  inquest,  and  no  further ; 

3.  Whenever  and  so  far  as  the  husband,  wife  or  next  of  kin  of  the 
deceased,  being  charged  by  law  with  the  duty  of  burial,  may  authorize 
dissection  for  the  purpose  of  ascertaining  the  cause  of  death,  and  no 
further. 

4.  Whenever  any  district  attorney  in  this  state,  in  the  discharge  of 
his  official  duties,  shall  deem  it  necessary,  he  may  exhume,  take  pos- 
session of,  and  remove  the  body  of  a  deceased  person,  or  any  portion 
thereof,  and  submit  the  same  to  a  proper  physical  or  chemical  examina- 
tion, or  analysis,  to  ascertain  the  cause  of  death,  and  the  same  shall  be 
made  on  the  order  of  any  justice  of  the  supreme  court  of  this  state, 
or  the  county  judge  of  the  county  in  which  said  dead  body  shall  be, 
which  order  shall  be  made  on  the  application  of  the  district  attorney 
with  or  without  notke  to  the  relatives  of  the  deceased  person,  or  to  any 
person  or  corporrt'nn  having:  the  legal  charge  of  such  body,  as  the 
court  may  direct.    *    ♦    » 
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-    Appeal  from  Special  Term,  New  York  County. 

Action  by  Russell  Jackson  against  Charles  C.  Savage  and 
others.  From  an  interlocutory  judgment  overruling  a  demurrer 
to  two  separate  defenses  in  the  answer,  plaintiff  appeals.  Re- 
versed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, CLARKE,  and  HOUGHTON,  JJ. 

Sydney  W.  Stern,  for  appellant. 

Charles  5".  Martin,  for  respondents. 

CLARKE,  J.  Appeal  from  an  interlocutory  judgment  over- 
ruling a  demurrer  interposed  to  separate  defenses  in  the  answer 
The  complaint  alleges  that  the  defendants  are  the  officers,  di- 
rectors, and  trustees  of  the  Roosevelt  Hospital,  a  domestic  cor- 
poration; that  on  or  about  the  sth  day  of  December,  1903,  Ella 
Jackson,  the  wife  of  this  plaintiff,  suffering  at  the  time,  as  plain- 
tiff is  informed  and  believes,  from  pneumonia,  was  removed  by 

AuTHORrrv  for  Autopsy, — continued. 

§  308  Penal  Code. 

A  person  who  makes,  or  causes  or  procures  to  be  made,  any  dissection 
of  a  body  of  a  human  being,  except  by  authority  of  law,  or  in  pur- 
suance of  a  permission  given  by  the  deceased,  is  guilty  of  a  misde- 
meanor. 

§  309  Penal  Code. 

Section  2.  A  coroner  shall  have  power,  when  necessary,  to  employ 
not  more  than  two  competent  surgeons  to  make  post-mortem  examina- 
tions and  dissections,  and  to  testify  to  the  same,  the  compensation 
therefor  to  be  a  county  charge. 

Laws  of  1874,  chapter  535. 

Sections  217  and  207a  of  the  Public  Health  Law,  provide  for  the  de- 
livery of  dead  bodies  to  medical  colleges  for  the  purpose  of  dissection. 

b.  In  general. 

An  autopsy  by  the  order  of  a  coroner  is  expressly  authorized  by 
section  308  of  the  Fenal  Code. 
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this  plaintiff  to  the  Roosevelt  Hospital  for  treatment  of  her  sick- 
ness and  remained  there  until  the  date  of  her  death,  December  19, 
1903 ;  that  on  the  same  day  plaintiff  had  the  body  of  the  deceased 
wife  removed  from  said  hospital  by  an  undertaker  for  the  pur- 
poses of  burial,  on  information  and  belief;  that  after  the  death 
of  said  Ella  Jackson,  and  before  the  removal  of  her  remains, 
these  defendants,  their  agents,  or  employes,  without  the  per- 
mission of  this  plaintiff  or  without  the  permission  of  any  relation 
or  friend  of  said  Ella  Jackson  or  without  her  permission  before 
her  death,  mutilated  and  dissected  her  body,  or  caused  her  body 
to  be  mutilated  and  dissected,  in  such  a  manner  that  the  muscles 
of  her  arms  and  other  parts  of  her  body  were  removed,  and  that 
her  stomach  was  removed,  and  that  portions  of  the  flesh  of  her 
body  were  removed;  that  the  plaintiff  had  always  lived  in  hap- 
piness with  his  wife ;  that  the  acts  on  the  part  of  the  defendants, 
their  agents,  or  employes  complained  of,  caused  this  plaintiff 
great  suffering  in  mind  and  body,  was  a  great  shock  to  him,  and 
deprived  him  of  his  natural  right  to  inter  the  body  of  his  de- 
ceased wife  in  as  perfect  a  condition  as  her  sickness  and  the  due 


Authority  for  Autopsy,— continued. 

People  V.  Fitzgerald,  105  N.  Y.  146;  11  N.  E.  378;  6  St.  Rep.  8a8. 

Under  the   Laws   of   1874,   chapter  535,  it  is  discretionary  with   the 
coroner  to  cause  a  dissection  to  be  made,  and  to  select  the  surgeons. 
Crisfield  v.  Ferine,  15  Hun,  20a 

In  Rhodes  v.  Brandt,  21  Hun,  i,  a  father  caused  the  body  of  his  son 
to  be  disinterred  and  a  thigh  bone  removed  to  secure  evidence  in  an 
action  for  malpractice  arid  it  was  held  that  this  was  not  a  violation  of 
the  statutes  prohibiting  the  dissection  of  bodies. 

In  People  v.  Fitzgerald,  105  N.  Y.  146;  11  N.  E.  378;  6  St.  Rep.  828, 
the  defendant  was  indicted  under  section  311  of  the  Penal  Code,  and 
the  facts  showed  that,  after  the  deceased  had  been  interred,  upon  applica- 
tion supported  by  affidavit  setting  forth  a  sufficient  ground  to  give  the 
coroner  jurisdiction,  he  directed  the  body  to  foe  exhumed  for  the  pur- 
pose of  a  post-mortem  examination  in  order  to  discover  the  cause  of 
death,  whether  by  murder  or  otherwise,  and  that  the  body  was  ex- 
humed and  examination  taken  without  a  jury  being,  impaneled.  The 
Cvourt  held  that  even  though  the  proceedings  by  the  coroner  might  have 

30 


402  VOLUME  XVII. 


Appellate  Division.  [Dec 


course  of  nature  that  led  to  her  death  would  permit,  and  greatly 
outraged  his  religious  feeling  in  respect  to  the  mutilation  of  the 
corpse  of  his  deceased  wife,  to  his  damage  in  the  sum  of  $25,- 
000,  for  which  he  demanded  judgment.  The  defendants  in  their 
answer  admitted  the  incorporation  of  the  hospital  and  that  they 
were  the  officers  and  trustees  thereof,  and  alleged  "that  they 
have  no  knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  remaining  allegations  of  the  complaint,  where- 
fore they  deny  the  same  and  each  of  them."  The  answer  pro- 
ceeds : 

"Fourthly.  And  for  a  further  and  separate  defense  these  defendants 
state  and  show  on  information  and  belief  that  a  person  named  Ella  Jack- 
son was  brought  to  the  said  the  'Roosevelt  Hospital/  suffering  from  a 
fibroid  tumor,  on  or  about  the  8th  day  of  December,  1903,  and  at  her  own 
request  was  operated  upon,  and  died  at  said  hospital  on  or  about  the  12th 
day  of  December,  1903.*' 

To  this  separate  defense  the  plaintiff  demurred  upon  the 
ground  that  it  is  insufficient  in  law  upon  the  face  thereof. 

Authority  for  Autopsy, — continued. 

been  irregular,  yet  an  indictment  would  not  lie  under  the  above  section 
of  the  Penal  Code,  the  statute  not  being  intended  to  apply,  the  exhuma- 
tion and  dissection  being  made  by  legally  constituted  public  authorities 
for  the  purpose  of  ascertaining  whether  a  crime  had  been  committed 
which  produced  the  death  of  the  person  whose  body  was  exhumed  and 
dissected. 

c.  Right  of  action  for  unlawful  performance. 

A  person  performing  an  autopsy  without  authority  is  liable  in  dam- 
ages to  the  person  entitled  to  the  right  of  possession  of  the  body. 

Foley  V.  Phelps,  3  Ann.  Cas.  81;  i  App.  Div.  551;  73  St.  Rep.  190; 
37  N.  Y.  Supp.  471. 

The  complaint  in  an  action  alleged  that  the  plaintiff's  husband,  having 
fallen  through  an  elevator  shaft,  was  taken  to  Bellevue  Hospital  where 
he  soon  died;  that  the  plaintiff  was  under  the  duty  and  obligation  and 
had  the  right  to  bury  her  husband:  that  she  applied  at  the  hospital  for 
his  body  and  begged  those  who  were  in  charge  of  it  not  to  allow  a:i 


NEW  YORK  ANNOTATED  CASES.  463 

1905]  Jackson  v.  Savage  et  al. 


The  defendants  claim  that  by  demurring  to  the  answer  the 
stiificiency  of  the  complaint  by  not  demurring  on  that  ground  or 
309  of  the  Penal.  Code  the  unauthorized  dissection  of  the  body 
of  a  human  being  is  a  misdemeanor.  Foley  v.  Phelps,  3  Ann 
Cas.  81 ;  lApp.  Div.  551 ;  73  St.  Rep.  190;  37  N.  Y.  Supp.  471, 
is  a  direct  authority  upholding  the  right  of  action  here  set  forth 
and  for  the  sufficiency  of  the  complaint.  The  defense  demurred 
to  is  bad.  It  does  not  meet  the  allegations  of  the  complaint. 
Waiving  the  question  of  identity,  the  gravamen  of  the  complaint 
is  the  unauthorized  dissection  of  a  body  after  death.  The  plain- 
tiff must  establish  that  essential  fact.  Having  established  it,  it 
would  be  no  answer  to  prove  a  prior  operation  during  life.  If, 
as  proof  of  dissection  after  death,  he  should  introduce  proof  as 
to  the  condition  of  the  body  when  received  by  him,  it  would 
be  entirely  competent  to  prove  that  the  said  condition  was  the  re- 
sult of  an  operation,  and  not  of  dissection.  No  averments  in  the 
answer  would  be  required  for  the  admission  of  such  evidence. 
It  would  go  to  the  destruction  of  the  plaintiff's  case,  but  in  no 
sense  would  it  be  a  defense  of  the  cause  of  action  set  forth. 

The  answer  further  sets  up: 

AUTHORTFY  FOR  AuTOPSY, — continued. 

autopsy  to  be  performed,  stating  that  she  would  send  an  undertaker  for 
the  body  at  once;  that  notwithstanding  her  request  and  protestations,  the 
defendant,  without  her  knowledge  or  consent,  procured,  assisted,  aided 
and  abetted  in  performing  an  autopsy  on  her  husband's  body,  and  that 
this  was  done  without  any  authority  of  law.  The  complaint  was  de- 
murred to  upon  the  ground  that  it  did  not  state  a  cause  of  action.  It  was 
neld  that  the  complaint  stated  a  cause  of  action. 

Foley  v.  Phelps,  3  Ann.  Cas.  81;  i  App.  Div.  551;  73  St  Rep.  igo^ 
37  N*  Y.  Supp.  471. 


d.  Under  accident  insurance  policy. 

A  provision  in  a  policy  of  casualty  insurance  that  the  medical  advisct 
of  the  insurer  shall  be  permitted  to  examine  the  person  or  body  of  the 
insured  in  respect  to  any  alleged  injury  or  cause  of  death  when  and  as 
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'Fifthly.  And  for  a  further  separate  defense  these  defendants  state 
and  show  that  the  allegations  contained  in  said  complaint  do  not  con- 
stitute a  cause  of  action  against  these  defendants  or  any  of  them,  where- 
fore these  defendants  and  each  of  them  demand  that  the  said  com- 
plaint be  dismissed,  with  costs." 


To  this  defense  the  plaintiff  demurred  upon  the  same  ground. 
Section  500  of  the  Code  provides  that  the  answer  must  contain : 


"(i)  A  general  or  specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant  or  of  any  knowledge  or  in- 
formation thereof  sufikient  to  form  a  belief.  (2)  A  statement  of  any 
new  matter  constituting  a  defense  or  counterclaim  in  ordinary  and  con- 
cise language  without  repetition." 


This  is  neither  a  general  nor  a  specific  denial  of  any  of  the 
allegations  of  the  complaint,  nor  is  it  the  statement  of  any  new 
matter  constituting  a  defense,  nor  a  counterclaim.  Nor  does  it 
come  within  section  498 : 

Authority  for  Autopsy, — continued. 

often  as  he  requires  on  behalf  of  the  insurer,  and  in  case  of  any  post- 
mortem examination  by  or  on  behalf  of  the  insured's  representatives  or 
beneficiaries  the  insurer  shall  be  given  opportunity  to  attend  and  par- 
ticipate, only  gives  a  right  to  scrutinize  and  inspect  the  body  while  it  is 
unburied,  and  does  not  authorize  a  dissection  of  the  body  against  the 
wish  of  the  surviving  relatives. 

Wehle  V.  U.  S.  Mut.  Acci.  Asso.,  it  Misc.  36;  63  St.  Rep.  464;  31  N.  Y. 
Supp.  865. 

Where,  on  the  death  of  the  insured  under  a  contract  which  provided 
that  the  insurer  should  be  permitted  to  examine  the  body  of  the  in- 
sured when  and  so  often  as  its  medical  adviser  might  require,  immediate 
notice  of  death  was  given,  followed  by  an  interval  of  five  days  before 
interment,  without  any  demand  by  the  insurer  to  examine  the  body 
until  ten  days  after  its  interment,  and  nothing  appeared  showing  that 
the  insurer  had  reason  to  believe  in  the  existence  of  any  excepted  cause 
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"When  any  of  the  matters  enumerated  in  section  488  of  this  act  as 
grounas  oi  demurrer  do  not  appear  upon  the  face  of  the  complaint,  the 
objection  may  be  taken  by  answer.' 


»» 


For  this  allegation  is  upon  the  face  of  the  complaint  and 
asserts  in  effect  that,  admitting  the  allegations  thereof  all  to  be 
true,  they  do  not  constitute  a  cause  of  action.  This  is  a  de- 
murrer and  has  no  place  in  an  answer.  It  was  not  proper  to 
plead  it  in  the  answer.  Ward  v.  Smith,  95  App.  Div.  432; 
88  N.  Y.  Supi>^  700  By  the  express  provisions  of  section  499, 
the  defendants  would  not  have  waived  the  objection  as  to  the 
sufficiency  of  the  complaint  is  to  be  inquired  into.  By  section 
by  failing  to  set  it  up  in  the  answer.  Upon  the  trial,  without 
pleading,  the  defendants  would  be  entitled  to  move  for  a  dis- 
missal upon  this  precise  ground.  Therefore  the  demurrer  to 
each  of  the  alleged  separate  defenses  should  have  been  sus- 
tained. 

The  interlocutory  judgment  is  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs,  with  leav<*  to  the  defendants  to 
serve  an  amended  answer  within  20  days  upon  payment  of  costs 
in  this  court  and  in  the  court  below.    All  concur. 

AuTHORprY  FOR  AuTOPSY,— continued. 

of  death;  it  was  held  that  the  provision  permitting  an  examination  of 
the  l>ody  should  have  been  availed  of  immediately  upon  receipt  of  notice 
of  ieath,  and  that  the  delay  in  the  demand  for  an  examination  was,  as 
matter  of  fact,  so  unreasonable,  in  the  absence  of  any  facts  or  circum- 
stances excusing  it,  as  to  deprive  the  insurer  of  its  right  to  examina- 
tion of  the  body  under  the  policy. 

Wchle  v.  U.  S.  Mut.  Acci.  Asso.,  153  N.  Y.  116;  47  N.  E.  35. 

The  fact  that  the  policy  provides  t'nat  the  insurance  shall  not  cover 
accidental  injuries  or  death  resulting  from  or  caused,  directly  or  in- 
directly, wholly  or  in  part,  by  disease,  does  not  give  the  insurer  the  right 
to  dissect  the  body  in  expectation  of  finding  some  trace  of  disease  which 
might  exempt  it  under  such  provision  from  payment  of  the  loss. 

Wdile  v.  U.  S.  Mut.  Acci.  Asso.,  11  Misc.  36;  63  St  Rep.  464;  31  N.  Y. 
Supp.  865. 
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TRUST  CO.  OF  AMERICA  v.  STATE  SAFE  DEPOSIT  CO. 

[109  A  pp.  Div.  665;  g6  JV.  Y.  Sup  p.  585.) 
iSupretne  Court,  Appellate  Division,  First  Department.    Dec.  15,  1905.) 

1.  Convicts — Committee  cf  Estate — Insanity  of  Convict. 

Under  Laws  1889,  p.  550,  c.  401,  §  i,  providing  that,  whenever  any 
person  has  been  convicted  and  sentenced  to  imprisonment  for  life,  a 
committee  of  his  estate  may  be  appointed,  etc.,  a  committee  may  be 
appointed  for  the  estate  of  a  life  convict  who  is  insane  and  confined 
in  the  state  hospital  for  insane  convicts. 

2.  Statutes — Implied  Repeal. 

Laws  1889,  p.  550,  c.  401,  authorizing  the  appointment  of  com- 
mittees for  life  convicts,  is  not  repealed  by  Laws  1895,  p.  650,  c.  824, 
as  amended  by  Laws  1897,  p.  58,  c.  149,  and  Laws  1904,  p.  1278, 
c.  509,  providing  that,  where  an  incompetent  person  has  been  com- 
mitted to  a  state  institution,  a  committee  may  be  appointed  of  his 
estate. 


Note. — Administration  of  Estates  of  Life  Convicts. 

Civil  death  consequent  upon  a  sentence  to  imprisonment  for  life  does 
not  divest  the  criminal  of  his  estate. 

Avery  v.  Everett,  no  N.  Y.  317;  18  N.  E.  148;  18  St.  Rep.  213. 

A   surrogate  has  no   power,   under  the   Code  of   Civil    Procedure,   to 
grant  letters  of  administration  upon  the  estate  of  a  life  convict. 

Matter  of  Zeph,  50  Hun,  523;  20  St.  Rep.  382;  3  N.  Y.  Supp.  460. 

•  "Whenever  any  person  has  been  convicted  and  sentenced  to  imprison- 
ment in  this  state  for  life,  the  husband,  wife,  relatives  or  next  of  kin 
or  any  creditor  of  such  person  may  apply  to  the  supreme  court,  at  a 
special- term  thereof  in  the  judicial  district  in  which  said  person  resided,  at 
the  time  of  his  conviction,  for  the  appointment  of  a  committee  of  such 
person's  estate,  both  real  and  personal. 

Laws  1889,  chap.  401,  §  i. 
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3.  Insane  Persons  —  CbNvicrs  —  Appointment  of  Committee  —  Deter- 

mination OF  Incx)mpetency — Necessity. 

Code  Civ.  Proc.  §  2323a,  providing  that,  where  an  incompetent 
person  has  been  committed  to  a  state  institution  and  is  an  inmate 
thereof,  a  committee  of  his  estate  may  be  appointed,  does  not  au- 
thorize the  appointment  of  a  committee  for  the  estate  of  a  life  con- 
vict, sane  when  convicted,  who  has  been  transferred  to  the  state 
hospital  for  insane  convicts  upon  the  certificate  of  the  physician  of 
the  prison,  but  without  a  formal  determination  as  to  the  convict's 
incompetency. 

4.  Convicts — Appointment  of  Co mmitteb— Sufficiency  of  Proof. 

Under  Laws  1889,  p.  550,  c.  401,  providing  that,  whenever  any 
person  has  been  convicted  and  sentenced  to  imprisonment  for  life, 
a  committee  of  his  estate  may  be  appointed,  a  verified  petition  by  the 
next  of  kin  of  a  life  convict,  which  petition  sets  out  all  the  juris- 
dictional facts  required  by  the  statute,  is  sufficient,  in  the  absence  of 
any  objection,  to  justify  the  appointment  of  the  committee  without 
any  further  proof. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Trust  Company  of  America,  as  committee  of 
Alphonse  J.  Stephani,  a  life  convict,  against  the  State  Safe  De- 
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Such  application  shall  be  made  upon  personal  notice  of  not  less  than 
twenty  days  to  such  convicted  person  and  to  the  district  attorney  of  the 
county  where  the  conviction  was  had,  and  upon  notice  to  such  other 
persons  as  would  be  entitled  to  notice  of  application  for  the  probate 
of  the  will  of  such  convicted  person  if  he  were  then  dead  leaving  a  will 
of  real  and  personal  property,  to  be  given  in  like  manner  as  notice  of 
application  for  such  probate.  The  application  shall,-  among  other  things, 
set  forth  the  amount  of  the  property  of  such  person,  and  the  names  and 
residence  of  his  heirs-at-Iaw  and  next  of  kin,  as  near  as  the  same  is 
known  or  can  be  ascertained  by  the  applicant.  Upon  such  application  and 
due  proof  of  the  service  of  the  notice  herein  required,  the  court  may,  in 
its  discretion,  appoint  a  committee  of  the  estate  of  such  convicted  per- 
son. The  person  or  persons  so  appointed  as  such  committee  shall  file  a 
bond  in  the  county  clerk's  office  of  such  county,  and  in  such  an  amount 
and  with  such  sureties  as  the  said  court  shall  direct.  A  copy  of  the 
order  appointing  such  committee  certified  by  the  clerk  of  the  county  in 
which  the  order  is  filed,  shall  be  filed  in  every  county  in  which  any  real 
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posit  Company.    From  a  judgment  overruling  a  demurrer  to  the 
complaint,  defendant  appeals.    AMmed. 

Argued   before    McLAUGHLIN,    PATTERSON,    INGRA- 
HAM,  CLAJIKE,  and  HOUGHTON,  JJ. 

George  A.  Strong,  for  appellant. 

Carl  A.  Hansmann,  for  respondent. 

McLaughlin,  J.  On  the  loth  of  April,  1891,  one  Alphonse 
J.  Stephani,  then  a  resident  of  New  York,  was  convicted  of  mur- 
der in  the  second  degree  and  sentenced  to  be  imprisoned  in  the 
state  prison  for  life.  He  was  first  confined  in  Sing  Sing  Prison, 
where  he  remained  until  January  8,  1903,  when  he  was  trans- 
ferred, in  pursuance  of  chapter  520,  p.  1067,  Laws  1899,  to  the 
Dannemora  State  Hospital  for  Insane  Convicts,  where  he  ever 
since  has  remained  and  now  is.  On  the  i8th  of  November,  1903, 
the  plaintiff,  under  the  provisions  of  chapter  401,  p.  550,  Laws 
1889,  was  appointed  a  committee  of  the  estate  of  the  convict. 
Prior  to  the  arrest  and  conviction  of  Stephani,  he  rented  from 
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estate  of  such  convicted  person  is  &ituat«d. 
Id.  §  2. 

The  court  shall  direct  the  payment  of  the  debts  of  such  convicted 
person  from  said  property,  and  may  also  in  its  discretion  direct  the 
application  of  the  income,  and  if  need  be,  of  the  principal  of  such  prop- 
erty, to  the  support,  education  and  maintenance  of  such  persons  as  the 
said  convicted  person  would  be  legally  liable  to  support  if  he  had  not 
been  so  convicted.  Or  the  court  may  direct  the  care  and  preservation  of 
the  income  and  principal  of  such  estate  until  the  natural  death  of  the 
person  so  convicted. 

Id,  i  3. 

The  court  may  from  time  to  time,  in  the  manner  prescribed  by  the 
Code  of  Civil  Procedure  upon  the  sale  of  the  property  of  an  infant,  if  it 
deems  it  necessary,  or  that  tbc  estate  will  be  benefiteJ  thereby,  direct  the 
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the  defendant  a  safe  deposit  box,  in  which  he  then  deposited 
(and  where  the  same  has  since  remained  and  now  is)  certain 
personal  property,  consisting  of  money,  bonds,  stocks  and  checks, 
of  the  aggregate  value  of  several  thousand  dollars.  The  plain- 
tiff, after  it  was  appointed  such  committee,  demanded  access  to 
the  safe  deposit  box  and  possession  of  its  contents.  The  de- 
fendant refused  the  demand,  and  thereupon  this  action  was 
brought  to  procure  a  judgment  awarding  to  the  plaintiff  pos- 
session of  the  property  in  the  box.  The  defendant  demurred 
to  the  complaint,  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  acion,  and  that  the  plainiff  did 
not  have  legal  capacity  to  bring  the  action.  The  demurrer  was 
overruled,  and  the  defendant  appeals  from  the  interlocutory 
judgment. 

The  appellant  contends  that  the  judgment  is  erroneous  be- 
cause the  appointment  of  a  committee  of  Stephanies  estate  could 
only  be  made  under  section  2323a  of  the  Code  of  Civil  Pro- 
cedure, and  that  chapter  401,  p.  550,  of  the  Laws  of  1889,  under 
which  the  appointment  was  in  fact  made,  did  not  apply,  inasmuch 
as  Stephani  was,  at  the  time  of  such  appointment,  an  insane 
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sale  of  any  of  the  real  or  personal  property  by  said  committee,  and  the 
investment  of  the  proceeds  of  such  sale.  The  court  shall  control  said 
committee  in  the  performance  of  his  duties;  and  may  from  time  to  time 
modify  and  alter  its  direction  or  orders  in  any  matter  pertaining  to  the 
estate. 

Id.,  I  4. 

The  committee  so  appointed  shall  annt^ally  render  an  account  to  the 
court  of  his  management  and  of  his  receipts  and  disbursements,  and 
transmit  a  copy  thereof  to  the  person  so  convicted.  The  court  may 
grant  such  compensation  to  the  committee  as  it  deems  proper,  not  ex- 
ceeding, however,  the  amount  that  may  be  allowed  to  an  administrator. 

Id.,  §  5. 

Should  said  convicted  person  be  pardoned,  or  his  sentence  be  com- 
muted, the  court  shall  direct  the  committee  to  transfer  to  him.  after  his 
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convict,  and  that,  if  it  be  held  that  such  statute  did  apply,  then 
proper  proceedings  were  not  taken  under  it. 

As  to  the  first  contention,  I  am  of  the  opinion  that  the  appoint- 
ment was  properly  made  under  the  act  of  1889,  and  this,  irre- 
spective of  the  question -of  whether  Stephani  is  sane  or  insane. 
The  title  of  the  act  is : 

"An  act  to  provide  for  the  care  and  custody  of  the  estates  of  persons 
sentenced  to  states  prison  for  life." 

The  first  section  makes  the  act  applicable  to  every  person 
who  is  confined  in  a  states  prison  for  life.    The  language  is: 

"Whenever  any  person  has  been  convicted  and  sentenced  to  im- 
prisonment  in  this   state   for  life." 

Broader  or  more  comprehensive  language  could  scarcely  be 
used,  indicating,  as  it  seems  to  me,  a  legislative  intent  to  place 
in  the  possession  of  a  committee  the  estate  of  a  life  convict.  All 
that  it  is  necessary  to  show,  to  bring  a  case  within  the  pro- 
visions of  this  act,  are  the  facts  that  a  person  has  been  convicted 
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discharge  from  prison,  all  of  said  property  remaining  in  his  hands  not 
lawfully  applied  or  used  as  herein  provided  for,  and  upon  the  death  of 
such  convicted  person  not  pardoned  or  commuted  as  aforesaid,  the  court 
shall  direct  the  distribution  of  such  property  as  upon  the  natural  death  of 
a  person  not  convicted. 

Id.,  §  6. 

A  petition  for  the  appointment  of  a  committee  of  a  life  convict's  estate 
must  state  the  relationship  of  the  persons  mentioned  as  the  heirs  and 
next  of  kin,  or  facts  from  which  their  relationship  can  be  ascertained. 

It  is  not  sufficient  to  allege  that  a  list  of  persons  are  the  heirs  and 
next  of  kin  of  the  convict. 

Matter  of  Stephani,  75  Hun,  188;  58  St.  Rep.  185;  26  X.  Y.  Supp.  1039. 


NEW  YORK  ANNOTATED  CASES.  411 

^905]  Trust  Co.  of  America  v.  State  Safe  Deposit  Co. 

and  sentenced  to  imprisonment  for  life.  These  facts  here  ap- 
peared, and  therefore  the  case  was  brought  clearly  within  the  pro- 
visions of  this  act. 

But  it  is  urged  that  the  act  of  1889,  in  so  far  as  it  refers  to 
insane  convicts,  was,  by  implication,  repealed  by  chapter. 824, 
p.  650,  of  the  Laws  of  1895,  as  amended  by  chapter  149,  p.  58, 
of  the  Laws  of  1897,  ^^^  chapter  509,  p.  1278,  of  the  Laws  of 
1904,  which  constitute  section  2323a  of  the  Code  of  Civil  Pro- 
cedure. The  argument  in  this  respect  is  based  upon  the  lan- 
guage in  that  section,  which  provides  that : 

"Where  an  incompetent  person  has  been  committed  to  a  state  institu- 
tion in  any  manner  provided  by  law,  and  is  an  inmate  thereof." 

— a  committee  may  be  appointed  of  his  estate  as  there  provided. 

The  repeal  of  a  statute  by  implication  is  not  favored  (People  v. 
Koenig,  9  App.  Div.  436;  75  St.  Rep.  692;  41  N.  Y.  Supp.  283; 
Kilbourne  v.  Sullivan  County  Supervisors,  62  Hun,  210;  41  St. 
Rep.  838;  16  N.  Y.  Supp.  507 ;  Eagan  v.  Rochester,  68  Hun,  331 ; 
52  St.  Rep.  285;  22  N.  Y.  Supp.  955),  and  a  statute  is  not  to  be 
deemed  repealed  by  implication  by  a  subsequent  statute  upon  the 
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A  failure  to  allege  in  the  petition,  or  to  prove  on  the  return  of  the 
citation,  who  answers  the  description  of  heirs,  and  that  all  have  been 
duly  notified,  is  a  fatal  defect. 

Id. 

Admission  of  service  of  notice,  purporting  to  be  signed  by  the  convict  in 
the  presence  of  a  third  person,  but  which  is  not  acknowledged  nor  the 
genuineness  of  cither  signature  proved  in  any  way,  is  not  sufficient. 

Id. 

The  court  will  not  appoint  a  committee  of  the  estate  of  a  person  sen- 
tenced to  life  imprisonment  upon  a  petition  of  a  non-resident  signed 
only  by  his  alleged  attorney,  whose  authority  is  shown  only  by  his  own 
statement,  in  the  verification  of  the  petition,  that  he.  is  authorized  to 
sign  the  same. 

Id. 
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same  subject,  unless  the  two  are  manifestly  inconsistent  with  an  I 
repugnant  to  each  other,  or  unless  a  clear  intention  is  disclose  J 
on  the  fact  of  the  latter  statute  to  repeal  the  former  one  ( People 
V.  Jaehne,  103  N.  Y.  182;  3  St.  Rep.  11 ;  8  N.  E.  374;  4  N.  Y. 
Crim.  78;  McKenna  v.  Edmundstone,  91  N.  Y.  231;  Heckmann 
V.  Pinkney,  81  N.  Y.  211).  Section  2323a  is  not  inconsistent 
with  or  repugnant  to  the  act  of  1889,  nor  is  there  anything  to 
indicate  a  legislative  intent  to  have  it  supersede  or  take  the  place 
of  that  act.  On  the  contrary,  making  it  one  of  the  sections  of 
the  Code  of  Civil  Procedure  would  seem  to  indicate  a  legislative 
intent  not  to  have  it  apply  to  insane  life  convicts.  This  section  is 
part  of  title  6,  c.  17,  which  is  entitled : 

"Proceedings  for  the  appointment  of  a  committee  of  the  person  and 
of  the  property  of  a  lunatic,  idiot  or  habitual  drunkard.  General  powers 
and  duties  of  the  committee." 

The  first  section  of  this  chapter  is  2320,  and,  when  this  is 
read  in  connection  w.ith  the  three  following  sections,  it  seems  to 
me  clear  that  the  incompetent  person  referred  to  in  2323a  is  not 
one  who  is  confined  in  the  state  prison  under  a  life  sentence, 
even  though  his  insanity  be  conceded.  Thus  section  2320,  after 
providing  that  the  jurisdiction  of  the  Supreme  Court  extends 
to  the  custody  of  the  person  and  the  care  of  the  property  of  a 
person  incompetent  to  manage  himself  or  his  aflPairs  in  con- 
sequence of  idiocy,  habitual  drunkenness,  or  imbecility  arising 
from  old  age,  or  loss  of  memory  or  understanding  or  other 
causes,  states  that : 

"In  all  proceedings  under  this  title  for  the  appointment  of  a  committee 
of  such  a  person  he  shall  be  designated  an  alleged  incompetent  person 
and  after  the  appointment  of  such  a  committee  of  such  person  in  all  sub- 
sequent proceedings  the  lunatic,  idiot,  habitual  drunkard  or  imbecile  shall 
be  designated  an  incompetent  person." 

This  view  is  sustained  by  Matter  of  Walker,  57  App.  Div.  i ; 
67  N.  Y.  Supp.  647,  as  well  as  by  the  provisions  of  section  2323a, 
when  all  of  the  language  there  used  is  read  and  construed  to- 
gether. 
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Nor  do  I  think  it  could  be  held  that  section  2323a  applies, 
inasmuch  as  Stephani  has  never  been  adjudged  an  incompetent 
person,  nor  has  he  been  committed,  as  such,  to  a  state  institution. 
He  was  tried  for  murder,  found  guilty,  sentenced  to  imprison- 
ment for  life,  and  is  now  confined  by  force  of  that  judgment. 
He  was  sane  when  convicted.  This  the  verdict  of  the  jury  es- 
tablished, and  his  insanity  has  not  been  judicially  determine  \ 
notwithstanding  the  fact  that  he  was  transferred,  in  pursuance 
of  section  9,  c.  520,  p.  1071,  Laws  1899,  from  the  Sing  Sing 
Prison  to  the  Dannemora  State  Hospital.  The  statute  authorizes 
a  transfer  thus  to  be  made,  whenever  the  physician  of  either  of 
the  state  prisons,  reformatories,  or  penitentiaries  shall  certify  to 
the  warden  or  superintendent  thereof  that  a  male  prisoner  con- 
fined therein  for  a  felony  is,  in  his  opinion,  insane.  The  certifi- 
cate of  the  physician  is  not  a  determination  of  incompetency 
within  either  the  spirit  or  letter  of  title  6,  c.  17,  of  the  Code  of 
Civil  Procedure. 

Next,  it  is  claimed  proper  proceedings  were  not  taken 

under  the  act  of  1889  for  the  appointment  of  the  plaintiff,  in 
that  the  facts  set  out  in  the  petition  should  have  been  established 
by  common-law  proof.  The  petition  was  presented  by  an  uncle 
and  next  of  kin  of  the  life  convict.  The  application  was  made 
at  a  Special  Term  of  the  Supreme  Court  in  the  judicial  district 
in  which  he  resided  at  the  time  of  his  conviction.  The  petition 
was  subscribed  and  verified  by  the  petitioner  and  set  forth  all 
the  jurisdictional  facts  required  by  the  statute.  It  averred  that 
the  life  convict  was  unmarried ;  that  both  his  parents  were  dead ; 
that  he  had  no  brothers  or  sisters  or  descendants  of  deceased 
brothers  or  sisters;  that  his  only  next  of  kin  and  heirs  at  law, 
with  their  degree  of  relationship,  were  the  petitioner  and  the 
persons  stated  in  the  petition ;  and  that  due  notice  had  been  given 
to  all  of  such  persons  in  the  manner  provided  in  the  act  of  1889. 
Upon  the  presentation  of  the  petition — none  of  such  parties 
appearing  or  making  any  objection  to  the  appointment  of  the 
committee  asked  for — the  petitioner  was  entitled  to  have  his 
application  granted  without  offering  any  further  proof.  Ju- 
risdictional fr.cts  had  been  established  by  the  petition,  and  the 
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appointment  of  the  committee  followed  as  a  matter  of  course.  In 
this  respect  it  was  analogous  to  the  appointment  of  an  adminis- 
trator of  the  estate  of  a  deceased  person. 

Nor  does  the  Matter  of  Stephani,  75  Hun,  188;  58  St.  Rep. 
185 ;  26  N.  Y.  Supp.  1039,  hold  to  the  contrary.  The  statement 
there  made  that  every  fact  necessary  to  confer  jurisdiction 
should  be  established  by  common-law  proof  had  reference  solely 
to  the  proceedings  there  taken,  which  were  clearly  insufficient 
to  give  the  court  jurisdiction,  and  it  was  held  that  these  defects 
were  simply  jurisdictional.  The  defects  which  existed  in  that 
application  were  supplied  in  the  present  one.  All  of  the  persons 
whom  the  act  of  1889  required  to  be  notified  were  made  parties 
to  the  proceedings  and  duly  served  with  notice  of  the  application, 
or  their  duly  executed  waivers  presented  and  filed.  They  all 
defaulted  in  appearing.    The  allegations  set  out  in  the  petition  i 

were  undisputed,  and  they  were  entitled  to  be  received  and 
treated  by  the  court  as  established.  There  was  no  necessity  for 
making  further  proof. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs,  with  leave  to  the  defendant  to  withdraw  demurrer 
and  to  answer,  on  payment  of  costs  in  this  court  and  in  the  court 
below.    All  concur. 
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KNIERIEM  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

[109  A  pp.  Div.  709;  g6  iV.  Y.  Sup  p.  602.] 
(Supreme  Court,  Appellate  Division,  First  Department.    Dec.  15,  1905.) 

1.  Appeax^— Mode  op  Review. 

Where,  in  an  action  against  a  carrier  for  loss  of  a  passenger's 
property,  defendant,  for  the  purpose  of  moving  to  dismiss  the  com- 
plaint after  the  jury  was  sworn,  admitted  the  loss  and  its  negli- 
gence, an  appeal  from  an  order  granting  such  motion  would  be 
treated  as  if  defendant  had  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

2.  Carriers — Passenger's     Effects — Loss — Contract — Liability — Negli- 

gence. 

A  carrier  is  liable  by  contract,  without  proof  of  negligence,  for  the 
loss  of  the  passenger's  effects  and  money  reasonably  necessary  for 
the  journey,  carried  in  the  passenger's  trunk,  where  the  loss  occurred 
while  the  property  was  in  the  carrier's  custody  for  transportation. 

Note. — Liability  of  Carrier  for  Loss  op  Personal  Baggage  op  Passenger. 

a.  In  general. — ^415. 

b.  In  sleeping  cars. — 418. 

c.  On  steam-boats. — 425. 


a.  In  general. 

In  the  case  of  passengers  upon  ordinary  cars  the  company  is  not  in 
general  liable  for  the  articles  retained  within  the  custody  of  the  passen- 
ger- 
Tracy  V.  Pullman  Palace  Car  Co.,  67  How.  154. 

The  passenger  must  assume  the  responsibility  of  taking  ordinary  care 
of  his  personal  effects  while  on  the  train. 

Tower  v.  Utica  &  S.  R.  Co.,  7  Hill,  47. 
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3.  Same — Money  not  Intrusted — ^to  Carrier. 

A  carrier  is  not  liable  for  the  loss  of  money  carried  by  a  passenger 
on  his  person  during  the  performance  of  the  carrier's  contract  of 
carriage,  unless  the  loss  is  shown  to  have  been  the  result  of  the 
carrier's  negligence. 

4.  Same — Husband  and  Wife — ^Wife's  Possession. 

Where  the  plaintiff  and  his  wife  were  passengers  on  defendant's 
train  at  the  time  an  accident  occurred  causing  the  loss  of  certain  money 
belonging  to  plaintiff  then  in  the  custody  of  his  wife,  who  was  sit- 
ting in  the  same  seat  with  plaintiff,  it  was  immaterial  to  defendant's 
liability  that  the  money  was  in  the  wife's  custody,  instead  of  the 
custody  of  plaintiff. 

5.  Same — Questions  for  Jury. 

Where  plaintiff  and  his  wife,  while  passengers  on  defendant's 
railroad  train,  sustained  a  loss  of  $1,180  in  money,  which  was  carried 
by  the  wife  in  a  handbag,  and  a  gold  watch  worn  by  plaintiff  of  the 
value  of  $50,  as  the  result  of  the  carrier's  negligence,  whether  the 
watch  was  a  necessary,  convenient  and  reasonable  personal  chattel 
for  plaintiff  to  wear  at  the  time,  and  whether  the  money  or  any  part 
thereof  was  a  reasonable  and  suitable  amount  for  the  contemplated 
journey,  were  questions  for  the  jury. 

McLaughlin  and  Patterson,  JJ.,  dissenting. 

Liability    of    Carrier    for    Loss    of    Personal    Baggage   of    Passen- 

GER,^-continued. 

Some  proof  must  be  given  that  the  carrier  failed  to  perform  the  duty 
of  protection  to  the  passenger  that  is  implied  in  the  contract  of  car- 
riage before  the  question  of  responsibility  can  arise. 

Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163;  45  N.  E.  369. 

And  if  the  negligence  of  the  passenger  conduces  to  the  loss  of  the  bag* 
gage,  the  carrier  is  not  responsible. 

Tower  v.  Utica  &  S.  R.  Co.,  7  Hill,  47. 

Under  the  ordinary  contract  of  carriage,  a  carrier  of  pasesngers  makes 
no  contract  and  enters  into  no  duty  as  to  articles  of  property  of  great 
value,  not  a  necessary  part  of  a  passenger's  ordinary  baggage  or  personal 
equipment. 

Weeks  v.  N.  Y.,  New  Haven  &  H.  R.  Co.,  ^2  N.  Y.  50. 

In  an  action  brought  to  charge  a  railroad  company  as  common  car- 
riers for  the  loss  of  an  overcoat  belonging  to  a  passenger,  it  appearcJ 
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I9P5)  Knieriem  v.  New  York  Cent  &  H.  R.  R.  Co. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  A.  Knieriem  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  From  a  judgment  dismissing 
the  complaint  at  the  trial,  plaintiff  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON,  CLARKE,  and  HOUGHTON,  JJ. 

F.  Howard  Collins,  for  appellant. 

Charles  C.  Paulding,  for  respondent 

CLARKE,  J.  Appeal  from  a  judgment  dismissing  the  com- 
plaint upon  motion  made  immediately  after  the  jury  was  sworn 
and  before  the  taking  of  any  evidence,  upon  the  concession  of 
counsel  that,  for  the  purposes  of  the  motion,  the  loss  of  the 
property  and  the  negligence  of  the  defendant  were  admitted. 
Upon  this  appeal,  therefore,  the  case  is  to  be  treated  as  if  de- 
fendant had  demurred  to  the  complaint  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
complaint  alleges  that  the  defendant  was  a  common  carrier  of 


LxABnjTY   OF   Cabusr   for   Loss   of    Personal   Baggage  of    Passen- 
ger,—continued. 

that  the  coat  was  not  delivered  to  the  defendants,  but  that  the  passenger, 
having  placed  it  on  the  seat  of  the  car  in  which  he  sat,  forgot  to  take 
it  with  him  when  he  left,  and  that  it  was  afterwards  stolen.  It  was  held, 
that  the  defendants  were  not  liable. 

Tower  v.  Utica  &  S.  R.  Co.,  7  Hill,  47. 

A  carrier  of  passengers  is  liable  to  a  passenger  for  the  loss  of  baggage 
caused  by  any  active  misconduct  on  the  part  of  its  servants. 

De  Filice  v.  Compagnie  Francaise  De  Navigation  a  Vapeur  Cyprien 
Fahre  &  Cic,  83  App.  Div.  73;  82  N.  Y.  Supp.  552. 

A  sleeping-car  company  will  not  be  held  liable  for  the  loss  of  a  sum 
of  money  which  the  passenger  was  carrying  separately  in  a  fob  pocket 
and  which  he  expected  to  deposit  in  «  bank  when  he  reached  his  destina- 
tion. 

WiiUams  v.  WeM>,  27  Misc.  508;  58  N.  Y.  Supp.  300. 
31 
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passengers,  operating  a  steam  railroad  between  Chatham  and 
New  York  City,  known  as  the  "Harlem  Division" ;  that  on 
August  II,  1902,  the  plaintiff  and  his  wife  were  passengers  on  a 
train  running  from  Amenia  to  New  York  City,  and  had  paid 
their  fare ;  that  about  three  miles  north  of  Pawling  the  defendant 
so  negligently  operated  the  train  "that  said  track  broke  or  shifted 
and  gave  way,  throwing  said  train  from  its  track,  and  a  car 
of  same  in  which  plaintiff  and  his  wife,  were  riding  was  turned 
over,  *  *  *  without  negligence  or  fault  on  their  part;  *  *  * 
that  solely  by  reason  of  defendant's,  its  agents',  servants',  track- 
men's and  employes'  negligence  and  fault  aforesaid,  the  sum  of 
$1,180  in  lawful  money  of  the  United  States,  and  also  a  gold 
watch  of  the  value  of  $50,  all  of  which  belonged  solely  to  plain- 
tiff, and  which  were  in  the  handbag  of  his  wife,  who  occupied 
the  same  seat  in  the  said  car  of  said  train,  were  entirely  lost  or 
destroyed" — ^and  demanded  judgment  for  $1,230. 

The  contract  of  the  carrier  is  to  safely  carry  the  passenger. 
This  includes  the  carriage  of  such  effects  as  are  reasonably  neces- 
sary for  the  journey.  Money  necessary  for  the  payment  of  the 
expense  of  a  journey  undertaken,  which  is  carried  in  the  trunk 

Liability    of    Carrier    for    Loss    of    Personal    Baggage   of    Passin- 

GER,^<ontinued. 

b.  In  sleeping  cars. 

The  ground  of  a  sleeping-car  company's  liability  for  the  loss  of  a 
passenger's  effects  rests  simply  and  solely  on  negligence. 

Williams  v.  Webb,  27  Misc.  508;  58  N.  Y.  Supp.  300. 

The  duty  of  a  sleeping-car  company  to  its  guests  does  not  extend  to 
keeping  in  actual  view  of  its  servants  the  person  and  clothing  of  the 
passengers  during  the  night,  and  in  case  of  theft  it  is  liable  for  negli- 
gence only  by  reason  of  failure  to  continuously  watch  the  passageway 
and  the  'berths  from  the  outside,  and  to  prevent  any  intrusion  or  larceny 
which  could  be  detected  by  such  contintsous  watching. 

Carpenter  v.  N.  Y.,  New  Haven  &  H.  R.  Co.,  13  St.  Rep.  718. 

The  liability  of  a  palace-car  compaoiy,  or  drawing-room  car  company,  to 
passengers  for  loss  of  articles  which  the  passengers  carry  with  them  into 
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of  a  passenger,  is  part  of  his  baggage,  and,  if  lost  while  in  the 
custody  of  a  carrier  for  transportation,  it  is  liable.  Carpenter  v. 
N.  Y.,  N.  H.  &  H.  R.  Co.,  124  N.  Y.  53 ;  26  N.  E.  277 ;  34  St. 
Rep.  854;  II  L.  R.  A.  759;  21  Am.  St.  Rep.  644,  citing  Merrill  v. 
Grinnell,  30  N.  Y.  594;  Fairfax  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
73  N.  Y.  167;  29  Am.  Rep.  119.  In  the  latter  case  there  is  a 
definition  of  the  phrase  "money  necessary  for  the  journey" — 
that  it  should  be  a  proper,  reasonable,  and  necessary  amount 
for  the  plaintiff  to  carry  with  him  for  his  journey,  taking  into 
consideration  his  position  and  circumstances,  the  length  and  char- 
acter of  his  journey  and  the  contingencies  and  accidents  that 
might  naturally  arise,  and  the  fact  that  he  was  in  a  foreign 
country.    In  the  Carpenter  case  it  was  said : 

"But  carriers  do  not  undertake  to  carry  and  safely  deliver  the  effects 
of  travelers  not  delivered  into  their  custody,  and  it  cannot  be  held  that 
money  in  a  passenger's  clothing  worn  during  the  day,  and  placed  under 
his  pillow  at  night,  is  in  the  custody  of  the  corporation  which  carries 
and  furnishes  travelers  with  berths  in  sleeping  coaches.  *  ♦  ♦  The 
mere  proof  of  the  loss  of  money  by  a  passenger  while  occupying  a  berth, 
does  not  make  out  a  prima  facie  case,  and  to  sustain  a  recovery  some 
evidence  of  negligence  on  the  part  of  the  defendant  must  be  given." 

Liability    op    Carrier    for    Loss   of    Personal    Back; age   of    Passen- 
ger,—continued. 

the  car,  is  not  in  the  absence  of  special  contract,  any  greater  than  any 
other  carrier  of  passengers.  They  are  not  held  to  the  strict  liabilities  of 
innkeepers. 

Welch  v.  Pullman  Palace  Car  Co.,  16  Abb.  N.  S.  352. 

Tracy  v.  Pullman  Palace  Car  Co.,  67  Hun,  154. 

Sleepitig-car  companies  are  -neither  innkeepers  rior  carriers.  A  berth 
in  a  sleeping  car  is  a  convenience  of  modern  origin,  and  the  rules  of  the 
•common  law  in  regard  to  carriers  or  innkeepers  have  not  been  extended 
to  this  new  relation. 

Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163;  45  N.  E.  369. 

A  traveler  who  takes  accomnK>dations  in  a  palace  car  or  drawing- 
Toom  car,  belonging  to  a  company  separate  from  the  railroad  company 
by  which  the  train  is  run,  and  who  retains  in  his  own  possession  articles 
of  apparel  which  he  carries  with  him,  cannot  hold  the  company  to  any 
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The  court  theretipon  reviewed  the  evidence — there  having  been 
a  dismissal  upon  the  trial,  and  holding  that  diere  was  sufficient 
evidence  to  require  the  question  whether  the  loss  was  caused 
by  the  defendant's  negligence  to  be  submitted  to  the  jury  afirmed 
the  order  reversing  the  judgment  of  dismissal  and  directed  judg- 
ment absolute  against  the  railroad  company.  That  case  secn?s 
to  me  to  be  decisive  upon  this  appeal  that  it  was  error  to  dismiss 
the  complaint;  it  being  conceded  as  a  fact  that  the  loss  was 
caused  by  defendant's  negligence.  I  think  the  rule  is  thus  to  be 
stated :  The  carrier  is  not  prima  facie  liable  for  loss,  except  as 
to  such  articles  as  are  intrusted  to  its  care  by  being  placed  in  its 
custody  and  hence  under  its  control.  As  to  articles  retained  by 
the  passenger  and  carried  by  him  in  the  same  car  in  which  he  is 
transported,  the  burden  is  upon  him  to  show  that  the  loss  was 
occasioned  by  the  carrier's  negligence.  The  Cyclopedia  of  Law 
and  Procedure,  vol.  6,  p.  66i,  states: 

"Even  without  delivery  of  the  goods  into  the  exclusive  possession  of 
the  carrier,  there  is  a  duty  to  furnish  reasonable  protection  to  the  pas- 
senger against  loss  or  injury  of  such  property,  such  as  the  clothing  which 
he  wears,  the  valise  and  personal  belongings  contained  therein,  and  the 
like." 


Liability   op    Carrier   for   Loss   of    Personal    Baggage   of    Passen- 
ger,— continued. 

stricter  liability  for  his  loss  than  that  to  which  he  could  hold  a  railroad 
company. 
Welch  v.  Pullman  Palace  Car  Co.,  i6  Abb.  N.  S.  352. 

A  sleeping-car  company  is  not  an  insurer  of  the  effects  of  passengers, 
but  is  bound  to  maintain  a  reasonable  watch  during  the  night  while  the 
passenger  is  asleep  or  is  using  the  necessary  conveniences  of  the  car,  and 
must  so  manage  the  car  as  not  to  expose  unreasonably  the  property  of 
the  passenger  to  unusual  risk  or  loss  by  thieves  or  otherwise. 

Carpenter  v.  N.  Y.,  New  Haven  &  H.  R.  Co.,  14  Daly,  457;  15  St 

Rep.  345. 
WilHams  v.  Wchb,  27  Misc.  508;  58  N.  Y.  Supp.  300. 

Carriers  do  not  undertake  to  carry  and  safely  deliver  the  effects  of 
travelers  not  delivered  into  their  custody,  and  it  cannot  be  held  that 
money  in  a  passenger's  clothing  worn  during  the  day  and  placed  under 
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In  3  Am.  &  Ency.  of  Law,  549,  it  is  stated : 

"The  better  rule  is  believed  to  be  that,  unless  the  carrier  is  intrusted 
with  full  possession  of  the  baggage,  it  is  not  liable  for  loss  unless  negli- 
gence is  affirmatively  shown." 

And  again: 

"Money  carried  by  the  passenger  on  his  person  is  within  the  general 
rule  stated.  The  carrier  cannot  be  held  liable  for  the  loss  of  it,  regardless 
of  its  amount,  unless  .the  loss  is  shown  to  have  been  the  result  of  the 
carrier's  want  of  care/' 

In  Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.,  at  page 
169 ;  45  N.  E.,  at  page  370 ;  34  L.  R.  A.  682 ;  56  Am.  St.  Rep.  616, 
Judge  O'Brien,  speaking  for  a  unanimous  court,  in  a  case  holding 
a  steamboat  company  liable  as  an  inkeeper,  had  this  to  say  in 
regard  to  railroads: 

"The  carrier  by  railroad  does  not  undertake  to  insure  the  personal 
effects  of  the  passeng^  which  are  carried  on  his  person  against  depreda- 
tion by  thieves.  It  is  bound,  no  doubt,  to  use  due  care  to  protect  the 
passenger  in  this  respect.    *    *    *    It  is  only  upon  the  ground  of  negli- 
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his  pillow  at  night  is  in  the  custody  of  the  corporation  which  carries 
and  furnishes  travelers  with  berths  in  sleeping  coaches. 

Carpenter  v.  N.  Y.,  New  Haven  &  H.  R.  Co.,  124  N.  Y.  53 ;  26  N.  £.  277 ; 
34  St.  Rep.  654. 

-  The  mere  proof  of  loss  of  money  by  a  passenger  while  occupying  a 
berth  in  a  sleeping  car  does  not  make  out  a  prima  facie  case,  and  tc 
sustain  a  recovery  some  evidence  of  negligence  on  the  part  of  the  de- 
fendant must  be  given. 

Carpenter  v.  N.  Y.,  New  Haven  ft  H.  R.  Co.,  124  N.  Y.  53;  26  N.  E.  277] 
34  St  Rep.  854. 

Arthur  v.  Pullman  Co.,  44  Misc.  229;  88  N.  Y.  Supp.  981. 

Defendant  ran  upon  its  road  sleeping  cars,  with  the  usual  accommo*- 
tiMMk    Plaintiff  purchased  and  was  assigned  a  lower  berth.    When  h^. 
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gence  that  the  railroad  company  can  be  held  liable  to  the  passenger  for 
money  stolen  from  his  person  during  the  journey.  The  ground  of  re- 
sponsibility is  the  same  as  to  all  passengers,  whether  they  use  sleeping 
berths  or  not,  though  the  degree  of  care  may  be  different.  Some  proof 
must  be  given  that  the  carrier  failed  to  perform  the  duty  of  protection 
to  the  passenger  that  is  implied  in  the  contract  before  the  question  of 
responsibility  can  arise  whether  the  passenger  be  in  one  of  the  sleeping 
berths  or  in  a  seat  in  the  ordinary  car." 

In  the  case  at  bar  the  negligence  is  admitted.  It  would  seem, 
therefore,  that  the  point  that  these  articles  were  not  intrusted  to 
the  railroad  company  has  no  force.  It  does  not  affect  the  case 
that  the  articles  were  in  the  custody  of  the  wife.  She  was  also  a 
passenger,  riding  with  the  husband  in  the  same  seat.  Her  cus- 
tody was  his.  The  question  of  contributory  negligence  is  not 
before  us.  The  complaint  alleged  freedom  from  contributory 
negligence,  and  that  the  loss  was  solely  due  to  the  negligence  of 
the  defendant.  Both  propositions  stand  admitted  as  the  case  is 
presented. 

The  remaining  question  is  whether  for  the  particular  articles 
sued  for  in  this  case  the  defendant  is  liable.  It  seems  to  be  settled 
that  as  the  passenger  has  merely  paid  for  his  transportation,  and 
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went  to  bed  he  placed  his  pocket  book,  containing  the  money  to  recover 
which  the  action  was  brought,  in  the  inside  pocket  of  his  vest,  which  he 
placed  under  his  pillow  on  the  side  next  to  the  window.  The  next  morn- 
ing he  found  his  vest  under  his  pillow  on  the  side  next  to  the  passage- 
way, with  his  pocket  book  in  the  pocket,  but  the  money  had  been  stolen. 
The  upper  berth  was  occupied  by  a  stranger,  but  was  unoccupied  when 
plaintiff  arose  in  the  morning.  At  one  end  of  the  car  was  the  porter's 
closet.  A  full  view  of  the  passageway  of  the  car  could  not  be  had  from 
all  parts  of  the  space  at  that  end.  The  train  made  a  number  of  stops 
at  large  cities  during  the  night.  The  porter  was  the  only  employee  on 
the  car.  The  action  was  brought  to  recover  the  money  so  lost.  The  com- 
plaint was  dismissed  by  the  trial  court.  On  appeal  this  was  held  to  be 
error;  that  the  evidence  was  sufficient  to  put  defendant  to  proof  of  the 
care  it  took  of  the  occupants  of  the  sleeper  on  the  trip  in  question,  and 
in  the  absence  of  explanation,  it  was  sufficient  to  require  the  question. 


NEW  YORK  ANNOTATED  CASES.  423 


1905]  Knicricm  v.  New  York  Cent.  &  H.  R.  R.  Co. 


has  not  paid  extra  compensation  for  "express"  of  packages  of 
great  value,  and  as  such  valuables  are  not  within  the  contempla- 
tion of  the  parties  when  the  ticket  was  sold,  there  can  be  no  re- 
covery for  their  loss,  even  though  the  carrier  be  negligent.  Said 
Judge  Folger  in  Weeks  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  J2  N.  Y. 
60 ;  28  Am.  Rep.  104 : 

"Should  the  passenger  be  robbed  of  portions  of  his  clothing,  or  usual 
and  reasonable  articles  of  personal  ornament,  his  watch,  or  his  purse 
with  the  money  for  his  traveling  and  other  personal  expenses,  it  may 
be  that  the  carrier  would  be  liable  for  the  loss  which  its  passenger  had 
sustained.  *  *  *  For  the  carriage  of  himself,  his  watch,  his  purse, 
and  the  like,  the  passenger  does,  perhaps,  make  contract  with  the  carrier, 
or  so  does  set  in  operation  the  duty  of  the  latter,  when  he  buys  his  ticket 
or  takes  his  passage,  and  does,  it  may  be,  legally  demand  of  him  a  care 
and  diligence  up  to  the  needs  of  the  hazard,  and  render  him  liable  for 
such  damage  as  is  in  the  contemplation  of  the  contract  or  the  scope  of  the 
duty.  *  *  *  The  defendants  are  bound  to  protect  the  plaintiff  from 
the  violence  of  a  railway  accident,  as  well  as  from  the  intentional  vio- 
lence of  ruffins  and  rogues." 

The  court  puts  its  decision  in  that  case  upon  this  precise 
ground : 

Liability    of    Carkiex    for    Loss    of    Personal    Baggage   of    Passen- 
ger,—continued. 

whether  the  loss  was  caused  by  defendant's  negligence,  to  be  submitted 
to  the  jury. 

Carpenter  v.  N.  Y.,  New  Haven  &  H.  R.  Co.,  124  N.  Y.  53 ;  26  N.  E.  277 ; 
54  St.  Rep.  854. 

Where  money  is  lost  by  a  passenger  upon  a  sleeping-car,  in  the  absence 
of  proof  that  such  corporation  was  Hable  as  a  common  carrier,  the  cor- 
poration operating  such  car  can  be  charged  with  liability  only  on  the 
ground  of  negHgence,  in  failing  to  maintain  a  continued  watchfulness 
over  the  mterior  of  its  sleeping-cars  while  the  passengers  therein  are 
sleeping. 

Sessions  v.  N.  Y.  L.  £.  &  W.  R.  Co.,  76  Him,  541;  61  St  Rep.  170;  99 

N.  Y.  Supp.  6a8. 
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"The  valuable  securities  carried  by  the  plaintiff  were  not  a  part  of  the 
property  which  he  could  in  his  ordinary  relation  of  passenger  of  the  de- 
fendant bear  about  his  person  at  its  risk  and  under  its  duty  as  a  carrier 
to  protect  him  and  his  necessary,  convenient,  and  ornamental,  reasonable 
personal  chattels  and  money;  that  for  that  reason  the  value  of  them 
does  not  properly  enter  into  an  estimate  of  the  damages  with  which  it 
should  be  charged  on  a  recovery  by  him  against  it  for  not  protecting 
him  from  violence  while  he  was  rightfully  on  its  car,  it  being  assumed 
to  be  guilty  of  negligence  therein,  and  he  being  taken  as  free  from  con- 
tributory negligence." 


It  would  seem,  therefore,  that  as  to  the  watch  in  the  present 
case  there  can  be  no  doubt  that  it  was  within  the  contemplation 
of  the  parties,  and  the  value  could  be  recovered  upon  establish- 
ing negligence  on  the  part  of  the  defendant  and  freedom  there- 
from on  the  part  of  the  plaintiff.  As  to  the  money,  it  would  come 
down  to  a  question  of  fact,  to  be  determined  by  the  jury  whether 
it,  or  any  part  thereof,  was  a  necessary  sum  for  the  journey  "> 
sum  that  will  embrace  all  the  contemplated  journey,  including  an 
allowance  for  accident  or  illness  or  of  sojourning  by  the  way 
as  a  reasonably  prudent  person  would  consider  necessary  to 
make."    Merrill  v.  Grinnell,  30  N.  Y.  594. 

Liability    of    Carrier    for    Loss    of    Personal    Baggage   of    Passen- 
ger,—continued. 

In  an  action  brought  by  a  passenger  on  a  sleeping-car  to  recover  the 
value  of  his  personal  effects  lost  on  such  car,  the  burden  of  proof  is  upon 
the  plaintiff  to  establish  negligence  on  the  part  of  the  defendant. 

Sessions  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  78  Hun,  541;  61  St.  Rep.  170;  29 
N.  Y.  Supp.  628. 

Where  the  watchman  in  a  sleeping-car  is  absent  only  a  few  minutes, 
and  during  that  time  the  property  of  a  passenger  is  stolen,  the  company 
is  liable  if  the  jury  find  that  the  theft  would  not  have  occurred  if  the 
watchman  had  been  at  bis  post. 

Pnlhnan  Palace  Car  Co.  v.  Gardner,  lap  Abb.  L.  J.  8L  . 

A  sleeping-car  company  is  bound  to  use  reasonable  and  ordinary  care 
to  protect  the  property  of  its  passengers,  and  whether  such  care  has  been 
exercised  is  a  question  of  fact 

Pulhnan  Palace  Car  Co.  v.  Gardner,  29  Abb.  L.  J.  8. 
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Considering  the  cases  cited  by  the  respondent,  the  First  Nat. 
Bank  of  Greenfield  v.  Marietta  &  C.  R.  Co.  (20  Ohio  St.  259; 
S  Am.  Rep.  655),  was  the  case  of  a  bank  messenger  carrying 
for  the  bank  $4,000  of  its  money ;  and  the  court  held  that  de- 
fendant was  not  liable  for  the  loss  of  money  kept  in  the  sole  cus- 
tody of  the  passenger,  and  which  he  carried  for  purposes  not 
connected  with  the  expenses  of  the  journey.  That  case  is  in 
exact  line  with  the  decision  of  our  Court  of  Appeals  in  the 
Weeks  case,  and  was  cited  by  Judge  Folger  in  his  opinion,  and 
so  does  not  touch  the  question  as  to  money  necessary  for  the 
journey.  In  Hillis  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (72  Iowa,  228; 
33  N.  W.  643),  while  apparently  in  point  as  to  the  facts,  there 
was  no  discussion  of  the  question  as  to  money  necessary  for  the 
journey,  and  so  the  case  falls  within  the  rule  as  to  transportation 
of  goods  of  value  without  disclosure,  and  is  not  in  conflict  with 
the  views  expressed.  Cohen  v.  Frost  (2  Duer,  335)  has  been  dis- 
approved by  a  long  line  of  New  York  cases.  Crozier  v.  Boston, 
N.  Y.  &  Newport  Steamboat  Co.,  43  How.  Pr.  466 ;  Macklin  v. 
New  Jersey  Steamboat  Co.,  7  Abb.  N.  S.  229;  Adams  v.  N.  J. 
Steamboat  Co.,  151  N.  Y.  163;  45  N.  E.  369;  34  L.  R.  A.  682; 
56  Am.  St.  Rep.  616. 

LiABiLmr   OF    Casrier    for    Loss    of    Personal    Baggage   of    Passen- 
ger,—continued. 

While  the  ground  of  the  common  carrier's  liability  for  loss  of  baggage 
arises  primarily  out  of  the  fact  of  its  custody  of  the  baggage,  and  while 
the  sleeping-car  company's  liability  is  predicated  on  negligence,  yet  in 
both  cases,  the  same  rule  as  to  the  extent  of  the  liaibility  governs. 

WUliams  v.  Webb,  27  Misc  508;  58  N.  Y.  Snpp.  joa 

c.  On  steam^boats. 

m 

A  distinction  exists  between  the  degree  of  responsibility  resting  upon  a 
steam-boat  company  for  the  personal  effects  of  a  passenger  occupying  a 
stateroom  xmd  that  resting  upon  a  railroad  company  in  respect  to  a 
passenger  occupying  a  berth  in  a  keeping-car. 

•  Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  i^;  45'  N.  £.  3691 
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The  dismissal  of  the  complaint  was  error.  The  evidence 
should  have  been  taken,  and  the  questions  thereon  arising  would 
have  been  the  negligence  of  the  defendant,  the  freedom  from  con- 
tributory negligence  of  the  plaintiff,  and  whether  or  no  the 
watch  was  a  "necessary  convenient,  ornamental  and  reasonable 
personal  chattel,"  and  whether  the  money  or  any  part  thereof 
came  within  the  definition  of  a  reasonable  and  suitable  amount 
for  the  journey  contemplated. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

O'BRIEN,  P.  J.,  and  HOUGHTON,  J.,  concur.  PATTER- 
SON, J.,  dissents. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in 
the  opinion  of  Mr.  Justice  CLARKE.  The  rule  of  law  which 
he  invokes  has,  as  it  seems  to  me,  no  application.  The  complaint 
was  dismissed  at  the  opening  of  the  trial,  and  to  determine 
whether  error  were  committed  in  making  this  disposition  of  it 
the  ruling  must  be  considered  in  precisely  the  same  way  it  would 
have  to  be  if  the  complaint  had  been  dismissed  at  the  close  of  the 
trial ;  plaintiff  having  established  by  proof  every  fact  alleged. 

Liability   of    Carrier    for    Loss    of    Personal    Baggage   of    Passen- 
ger,—continued. 

A  passenger  steam-boat  company  is  liable  as  an  insurer  to  a  passenger 
occupying  a  stateroom  for  personal  tiaggage  necessary  for  the  journey. 

Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163;  45  N.  E.  369. 

Hart  V.  North  German  Lloyd  S.  S.  Co.,  108  App.  Div.  279;  95  N.  Y. 
Supp.  733. 

The  rigid  rule  of  the  common  law  which  applies  between  innkeeper  and 
guest  as  to  responsibility  for  the  guest's  personal  effects  is  properly  ap- 
plicable between  a  passenger  steam-boat  company  and  passengers  to 
whom  it  furnishes  rooms  and  entertainment. 

Adams  v.  New  Jersey  Steam-boat  Co.,  151  N.  Y.  163;  45  N.  E.  369. 

Hart  V.  North  German  Lloyd  S.S.  Co.,  108  App.  Div.  279;  95  N.  y. 
Sispp.  733- 
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The  obligation  assumed  by  the  defendant  when  it  accepted 
the  plaintiff  as  a  passenger  was  to  safely  carry  him  to  his  des- 
tination, including  the  wearing  apparel  which  he  had  on,  and,  if 
upon  his  person,  such  articles  as  are  usually  worn  for  ornament 
or  convenience,  and  money  sufficient  to  defray  the  necessary 
expenses  during  his  journey.  Here  the  property  which  was  lost 
consisted  of  $1,180  in  cash  and  a  gold  watch  which  was  carried, 
not  by  the  plaintiff,  but  by  his  wife,  who,  for  that  purpose,  must 
be  deemed  to  be  his  agent.  The  money  and  watch  were  not  car- 
ried by  the  wffe  upon  her  person,  but  in  a  handbag.  The  de- 
fendant had  no  knowledge  of  the  contents  of  the  bag.  It  never 
had  possession  of  it,  and  at  the  time  of  its  loss  the  possession 
had  been  intrusted  by  plaintiff  to  another.  The  specific  allega- 
tions of  the  complaint,  so  far  as  the  same  relate  to  defendant's 
negligence  and  the  loss,  are  as  follows : 

"Third.  That  on  the  nth  day  of  August,  1902,  about  10  o'clock  in  the 
morning  thereof,  the  plaintiff  and  his  wife  were  passengers  on  the  train 
of  defendant,  running  from  Amenia  to  New  York  City,  and  had  paid 
their  fares  as  such  passengers  between  such  points. 

"Fourth.  That  while  on  the  said  train  as  such  passengers  when  about 
three  miles  north  of  Pawling,  N.  Y.,  the  defendant    *     *     *     so  care- 

LiABiLiTV    OF    Carrier    for    Lo.ss    of    Personal    Baggage   of    Passen- 
ger,—continued. 

The  proprietor  of  a  steam-1)oat  is  liable  for  wearing  apparel  stolen  from 
a  passenger's  «taiteroom,  in  the  absence  of  negligence  on  the  part  of  the 
latter. 

Gore  V.  The  Norwich  &  N.  Y.  Transp.  Co.,  2  Daly,  254. 

Crozier  v.  Boston,  N.  Y.  &  N.  Steamboat  Co.,  43  How.  466. 

The  liability  of  a  steam-boat  company  is  analogous  to  that  of  an  inn- 
keeper at  common  law,  and  p*-oof  of  the  loss  from  a  stateroom  of  a  sum 
of  money  which  might  reasonably  be  carried  for  traveling  expenses 
renders  the  company  liable  therefor,  without  proof  of  negligence  on  the 
part  of  the  company,  when  such  loss  6ccurs  without  contributory  negli^ 
gence  of  the  passengers.    . 

Adams  v.  New  Jersey  Steamboat  Co.,  9  Misc.  25;. 59  ^t.  Rep.  7^0;  as^ 
N.  Y.  Supp.  56. 

Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163;  45  N.  E.  569. 
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lessly  and  negligently  operated  the  said  train  *  *  *  and  *  *  *  so 
negligently  *  *  *  constructed,  inspected,  and  maintained  its  railroad 
track  at  said  place  *  *  *  that  said  track  broke  or  shifted  and  gave 
way,  throwing  said  train  from  its  track,  and  a  car  of  same  in  which 
plaintiff  and  his  wife  were  riding  was  turned  over,  *  *  ♦  without 
negligence  or  fault  on  their  part.    *    *    » 

"Fifth.  That  solely  by  reason  of  defendant's,  its  agents',  servants', 
trackmen's  and  employes'  negligence  and  fault  aforesaid,  the  sum  of  one 
thousand  one  hundred  and  eighty  and  oo-ioo  dollars  ($i,i8o)  in  lawful 
money  of  the  United  States,  and  also  a  gold  watch  of  the  value  of  fifty 
and  oo-ioo  dollars  ($50),  all  of  which  belonged  solely  to  plaintiff,  and 
which  were  in  the  handbag  of  his  wife,  who  occupied  the  same  seat  in  the 
said  car  of  said  train,  were  entirely  lost  or  destroyed." 


It  will  be  noticed  there  is  no  allegation  in  the  complaint  that 
the  money  lost  was  being  carried  to  defray  the  expenses  of  the 
journey  of  the  plaintiff  or  his  wife,  or  that  it  was  necessary  for 
that  purpose,  and  the  fact  that  the  watch  was  carried  in  a  bag 
would  seem  to  negative  the  idea  that  the  plaintiff  considered  it 
either  an  article  of  ornament  or  convenience.  But  it  is  sug- 
gested in  the  prevailing  opinion  that  it  was  for  the  jury  to  say 
whether  the  watch  was  a  "  'necessary,  convenient,  ornamental  and 
reasonable  personal  chattel,'  and  whether  the  money  or  any  part 

LiABiLmr   OF    Carrier    for    Loss    of    Personal    Baggage   of    Passen- 
ger,—-continued. 


The  rule  is  that  if  any  articles  or  money  which  the  passenger  properly 
has  with  him  in  the  state-room,  is  stolen,  the  presumption  is,  that  the 
theft  was  in  consequence  of  the  default  of  the  carrier;  and  this  pre- 
sumption can  'be  repelled  only  by  proof  that  the  loss  was  attributable  to 
the  negligence  or  fraud  of  the  passenger,  or  to  the  act  of  God,  or  of  the 
public  enemy. 

Crozier  v.  Boston,  N.  Y.  &  N.  Steamboat  G>.,  43  How.  466. 

The  rule  requiring  personal  baggage  to  be  specially  delivered  into  the 
custody  of  an  officer  of  the  boat,  in  pursuance  of  a  printed  notice  posted 
up,  is  inapplicable  to  a  passenger  occup3ring  a  stateroom  on  a  steam-boat 

Crozier  v.  Boston,  N.  Y.  &  N.  Steaniboat  Co.,  43  How.  466. 

The  graatix\g,  for  compensation,  of  the  U8e  of  a  stateroom,  in  the 
absence  of  notice  to  the  contrary,  is  a  designation  of  the  place  in  which 
the  passenger  may  place  his  ordinary  baggage,  but  not  to  the  exduston 
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thereof  came  within  the  definition  of  a  reasonable  and  suitable 
amount  for  thie  journey  contemplated."  It  cannot  be  that  the 
jury  could  pass  upon  these  questions  without  some  proof,  and,  if 
the  plaintiff  could  offer  proof  bearing  on  those  subjects,  in  the 
absence  of  allegations  in  the  complaint  to  that  effect,  then  the 
complaint  serves  little  or  no  purpose,  except  to  ensnare  and 
entrap  the  defendant  as  to  the  issues  to  be  tried. 

If  it  be  true  that  the  question  of  whether  or  not  the  complaint 
was  properly  dismissed  must  be  determined  in  precisely  the  same 
way  it  would  have  to  be  had  the  dismissal  taken  place  at  the 
close  of  the  trial,  plaintiff  having  established  only  the  facts 
alleged  in  the  complaint,  then  to  submit  the  questions  referred  to 
to  the  jury  is  to  permit  them  to  find  a  verdict  not  based  on  evi- 
dence. 

The  authorities  cited  in  the  prevailing  opinion  as  sustaining 
the  conclusion  there  reached  are  not  in  point.  Merrill  v.  Grin- 
nell,  30  N.  Y.  594,  and  Fairfax  v.  N.  Y.  C.  &  H.  R  R.  Co.,  73 
N.  Y.  167;  29  Am.  Rep.  119,  were  to  recover  for  the  loss  of 
baggage  which  had  been  delivered  to  the  defendants.  Carpenter 
V.  N.  Y.,  New  Haven  &  H.  R.  Co.,  124  N.  Y.  53;  26  N.  E.  277; 
34  St.  Rep.  854;  II  L.  R.  A.  759;  21  Am.  St.  Rep.  644,  was  to 

LlABILFTY     OF     CARRIER     FOR     LoSS     OF     PERSONAL     BaGGAGE     OF     PASSEN- 
GER,— continued. 

of  the  carrier,  inasmuch  as  the  whole  vessel  is  in  the  possession  and 
under  the  control  of  the  carrier,  and  the  animus  custodiendi  of  the 
passenger,  as  to  wearing  apparel  in  temporary  use,  ceases  when  the  article 
is  placed  in  the  state-room. 

Gore  V.  The  Norwich  &  N.  Y.  Transp.  Co.,  2  Daly,  254. 

A  mere  supervision  of  one's  baggage,  or  the  means  of  entering  the 
place  of  its  deposit,  is  not  sufficient  to  discharge  the  carrier.  There  must 
either  exist  the  animo  custodiendi  on  the  part  of  the  the  traveller  to  the 
exclusion  of  the  carrier,  or  he  must  be  guilty  of  such  negligence  as  dis- 
charges the  latter  from  his  general  obligation. 

.  Mudgett  V.  Bay  State  Steamboat  Co.,  i  Daly,  151. 

The  plaintiff  having  taken  passage  on  defendant's  steam-boat,  deposited 
his  valise,  containing  wearing  apparel,  in  a  stateroom,  the  key  of  which 
was  handed  to  him  at  the  time  of  paying  his  passage.    During  his  tempor- 
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recover  for  money  lost  by  plaintiff  while  occupyingf  a  berth  in  a 
sleeping  car,  and  for  which  he  had  paid  a  certain  sum  in  addition 
to  his  regular  transportation.  Adams  v.  New  Jersey  Steamboat 
Co.,  151  N.  Y.  163;  45  N.  E.  369;  34  L.  R.  A.  682;  56  Am.  St. 
Rep.  616,  was  to  recover  for  money  lost  by  plaintiff  while  occupy- 
ing a  stateroom  on  defendant's  boat  and  for  which  extra  com- 
pensation had  been  paid.  Weeks  v.  N.  Y.,  New  Haven  & 
H.  R.  Co.,  72  N.  Y.  50;  28  Am.  Rep.  104,  however,  is  on  principle 
in  point.  There  action  was  brought  to  recover  the  value  of  cer- 
tain bonds  taken  from  the  plaintiff  while  a  passenger  on  defend- 
ant's road,  and  it  was  held  that  the  plaintiff,  in  the  absence  of 
proof  of  gross  negligence  or  fraud,  could  not  recover,  even 
though  defendant  were  negligent  in  the  exercise  of  its  duty  of 
protecting  the  plaintiff  as  a  passenger  from  violence,  and  in  de- 
livering the  opinion  the  court  took  occasion  to  define  the  obliga- 
tion which  a  carrier  assumes  towards  a  passenger  with  respect  to 
personal  effects.  It  is  said,  Judge  Folgcr  writing  the  opinion, 
that : 

"Such  a  carrier  is  bound  to  take  the  passenger  and  to  carry  together 
with  him  his  luggage,  reasonable  in  size  and  weight,  and  in  kind  and 
value  of  the  articles  filling  it,  such  as  is  naturally  and  usually  required 
by  a  passenger  and  reasonable  for  his  personal  use  while  on  the  way 
or  at  his  place  of  destination.    Should  that  luggage  be  lost  by  the  carrier 

• 

Liability    op    Carrier    for    Loss    of    Personal    Baggage   of    Passen- 
ger,—continued. 


ary  absence  from  the  stateroom,  the  door  of  which  was  locked,  the  valisef 
was  stolen.    It  was  held  that  the  defendants  were  liable. 

Mudgett  V.  Bay  State  Steamboat  Co.,  i  Daly,  151. 

The  plaintiff  was  a  passenger  on  defendant's  steam-boat,  occupying  a 
state-room  for  which  he  paid.  He  deposited  his  overcoat  in  the  state- 
room, and  it  was  stolen  therefrom  without  fault  on  his  part.  The  fact 
that  he  left  the  overcoat  in  the  state-room  could  not  be  regarded  as  in- 
dicating an  animus  custodiendi  on  his  part,  to  the  exclusion  of  the  carrricr, 
so  as  to  relieve  the  latter  from  liability  for  the  loss. 

Gore  v.  The  Norwich  &  N.  Y.  Transp.  Co.,  2  Daly,  254. 
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or  misdelivered  or  stolen  from  him,  though  it  may  contain  large  sums  of 
money  or  articles  of  great  value,  or  things  not  destined  for  personal  use, 
the  carrier  is  not,  however,  liable  for  them,  but  for  so  much  of  the  con- 
tents as  falls  within  the  cl^issification  we  have  given  above.  In  the  same 
way,  though  we  do  not  pass  authoritatively  upon  it,  should  a  passenger 
be  assailed  in  the  vehicle  of  the  carrier,  and  in  such  circumstances  as  that 
it  was  a  breach  of  the  duty  of  the  latter  that  it  failed  to  protect  the 
former  from  violence,  and  should  he  be  robbed  of  portions  of  his  cloth- 
ing or  usual  and  reasonable  articles  of  personal  ornament,  his  watch  or 
his  purse,  with  the  money  for  his  traveling  and  other  personal  ex- 
penses, it  may  be  that  the  carrier  would  be  liable  for  the  loss  which  its 
passenger  had  sustained.  But  if  the  passenger  had  seen  fit  privately  to 
place  and  carry  upon  his  person  securities  or  articles  of  great  value,  not 
falling  within  the  above  category,  without  the  knowledge  of  or  notice  to 
the  carrier,  and  in  the  melee  they  should  be  lost  or  stolen,  the  latter 
is  not  liable  for  them.  He  has  entered  into  no  especial  contract  to  carry 
and  deliver  them." 

Another  case  in  point  is  First  Nat.  Bank  of  Greenfield  v. 
Marietta  &  C.  R.  R.  Co.,  20  Ohio  St.  259;  5  Am.  Rep.  655.  There 
the  plaintiff  intrusted  to  a  messenger,  who  was  a  passenger  on 
one  of  defendant  s  cars,  a  package  of  money.  The  car  in  which 
the  messenger  was  riding,  while  crossing  a  bridge,  was  thrown 
into  a  river,  by  reason  of  defendant's  negligence  in  maintaining 
the  bridge.  The  car  took  fire  and  the  money  was  burned.  It  was 
held  that  defendant  was  not  liable.    So,  also,  is  Hillis  v.  Chicago, 

LiABiLrrv    OP    Carrier    for    Loss    of    Personal    Baggage    of    Passen- 
ger,—continued. 

■ 

Where  a  passenger  on  a  steam-ship,  after  having  been  assigned  a  state- 
room but  not  given  a  key  to  it,  places  a  sum.  of  money  reasonable  for  his 
traveling  expenses  in  his  traveling  bag,  locks  the  bag,  closes  the  door  of 
the  room  and  goes  for  a  key,  the  carrier  is  liable  to  him  for  a  theft  of 
his  money  which  occurred  before*  he  could  return. 

Lincoln  v.  N.  Y.  &  Cuba  Mail  S.  S.  Co.,  30  Misc.  752;  62  N.  Y.  Supp. 
1085. 

The  liability  of  a  common  carrier  is  like  that  of  an  inn-keeper,  and  it 
is  no  excuse  for  the  latter  to  say  that  he  delivered  to  the  g^jc't  the  key 
of  the  chamber  in  which  he  lodged. 

Mudgett  V.  Bay  State  Steamboat  Co.,  i  Daly,  151. 
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R.  I.  &  P.  Ry.  Co.,  72  Iowa,  288;  33  N.  W.  643.  There  plaintiff 
was  a  passenger  in  one  of  defendant's  cars.  He  had  $500  in 
money  in  an  envelope  in  his  overcoat  pocket.  The  overcoat  he 
gave  to  a  porter,  who  hung  it  in  plaintiff's  berth.  The  car  was 
subsequently  derailed  by  reason  of  defendant's  negligence,  and 
the  money  lost.  It  was  held  defendant  was  not  liable;  there 
being  no  proof  that  the  money  was  necessary  to  defray  plain- 
tiff's traveling  expenses. 

The  liability,  in  the  present  case,  if  any  exists,  depends,  of 
course,  upon  the  contract  between  the  parties.  That  contract,  as 
we  have  already  seen,  did  not  contemplate  the  transportation  of 
an3rthing  more  than  ordinary  wearing  apparel,  articles  usually^ 
worn  by  a  person  for  ornament  or  convenience,  and  money  neces- 
sary to  defray  the  expenses  of  the  journey.  There  are  no  allega- 
tions in  the  complaint  which  bring  either  the  money  or  watch 
within  this  rule,  and  the  fact  that  the  plaintiff  did  not  have 
possession  of  either,  but  had  intrusted  them  to  another,  would 
seem  to  be  proof  that  they  were  not  designed  for  either  purpose. 
The  plaintiff  certainly  could  not  have  made  proof  that  they  were, 
without  amending  his  complaint,  and  no  request  to  amend  was- 
made. 

It  seems  to  me,  therefore,  that  the  complaint  was  properly 
dismissed,  and  the  judgment  appealed  from  should  be  affirmed. 

Liability   of    Carrier   for    Loss    of    Personal    Baggage   of    Passen- 
ger,-—continued. 


A  passenger  on  a  steam-boat  retired  for  the  night  to  his  berth,  where  he 
had  with  him  seventy- three  dollars  in  bills,  a  gold  watch,  a  gold  pen  and 
pencil,  railroad  ticket  and  a  silver  watch.  In  an  action  brought  to 
recover  their  value  from  the  steam-boat  company,  it  was  alleged  that  the 
loss  had  airisen  through  the  negligence  of  the  persons  in  charge  of  the 
steamer.  The  court  charged  that  the  plaintiff  had  a  right  to  carry  these 
things  with  him  on  the  trip,  but  not  to  retain  them  in  his  berth.  It  was 
held  that  the  charge  was  erroneous,  the  question  of  his  negligence  in 
taking  the  articles  to  his  berth  being  one  for  the  jury. 

Dunn  V.  New  Haven  Steamboat  Co.,  58  Hun,  461 ;  35  St.  Rep.  251 ;  \z 
N.  Y.  Supp.  406. 
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A  carrier  of  passengers  at  sea,  may  require  that  portion  of  the  bag- 
gage not  necessary  for  daily  use,  to  be  deposited  in  any  suitable  place 
which  he  may  designate.  But  in  the  absence  of  such  designation,  the 
passenger,  in  order  to  hold  the  shipowner  responsible  for  the  safety  of 
his  baggage,,  is  not  bound  to  place  it  in  the  special  charge  of  the  officers 
of  the  ship. 

« 

Van  Horn  v.  Kermit,  4  R  D.  Smith,  453. 

The  chief  officer  of  a  steam-ship,  who  had  general  charge  of  the  bag- 
gage of  passengers,  permitted  a  passenger,  who  was  a  dentist,  to  keep  a 
valise  containing  his  dental  instruments  and  appliances  on  the  deck.  Dur- 
ing the  voyage  the  chief  officer,  prompted  by  some  feeling  of  spite  or 
irritation  against  the  passenger,  countenanced  the  throwing  of  the  valise 
overboard.  It  was  held  that  the  company  was  liable  for  the  act  of  the 
chief  officer  in  allowing  the  valise  to  be  thrown  oveiteard. 

De  Felice  v.  Compagnie  Francaise  De  Navigation  a  Vapeur  Cyprien 
Fabre  &  Oe,  83  App.  Div.  73;  83  N.  Y.  Supp.  553. 
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BERKOWITZ  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO.  et  al. 

[109  App.  Div.  S7S;  ^  N.  y.  Supp.  825.1 

(Supreme  Court,  Appellate  Division,  Second  Department.   December  20, 

1905- ) 

1.  Cakkiers — Cakriage  of  Goods — Connecting  Cakriers. 

Where  the  complaint  in  an  action  against  an  initial  and  a  terminal 
carrier  for  damages  to  freight  alleged  that  the  initial  carrier  de- 
livered goods  to  the  terminal  carrier  "at  one  of  its  connecting  points/' 
and  the  terminal  carrier's  answer  denied  every  allegation  of  the 
complaint  charging  negligence  on  its  part,  and  the  initial  carrier's 
answer  alleged  that  it  delivered  the  goods  to  the  terminal  carrier  in 
good  condition,  the  pleadings  showed  that  the  two  carriers  were 
connecting  carriers  and  that  the  goods  were  delivered  by  the  initial 
carrier  to  the  terminal  carrier. 

2.  Same— Dam  AGES  to  Goods — Presumption. 

Where  goods  delivered  in  a  good  condition  to  the  initial  carrier 
were  delivered  by  the  connecting  carrier  to  the  consignee  in  a  dam- 
aged condition,  the  presumption  was  that  the  damage  occurred  while 
in  the  possession  of  the  latter  carrier. 


Note. — Presumption  op  Negligence  of  Connecting  Carriers. 

The  rule  is  that  where  goods  are  successively  carried  by  different  car- 
riers, the  presumption  is  that  they  were  delivered  to  the  latter  carrier  in 
as  good  condition  as  they  were  received  by  the  earlier  carrier. 

Myerson  v.  Woolverton,  9  Misc.  186 ;  61  St.  Rep.  78 ;  29  N.  Y.  Sui)p.  737- 

Where  several  carriers  unite  to  complete  a  line  of  transportation,  a 
passenger,  who  has  delivered  baggage  in  good  condition  to  the  first  one 
of  the  series,  may  bring  his  action  against  any  subsequent  one  in  whose 
hands  he  finds  the  baggage  in  a  damaged  condition  and  the  original 
good  condition  will  be  presumed  to  have  continued  up  to  the  time  the 
company  sued  received  the  property. 

Fox  V.  Wabash  Railway  Co.,  16  Misc.  370;  74  St.  Rep.  384;  38  N.  Y. 
Supp.  88. 

Springer  v.  Westcott,  2  App.  Div.  295;  72  St.  Rep.  855*.  .17  N.  Y. 
Supp.  909. 
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3.  Same— Liability  of  Initial  Carrier. 

In  the  absence  of  direct  proof  showing  that  goods  delivered  by  a 
connecting  carrier  to  the  consignee  were  damaged  while  in  possession 
of  the  initial  carrier,  the  latter  is  not  liable  for  any  damage  to  the 
goods. 


4.  Same— ILiABiLFFY  op  Terminal  Carrier — Prima  Facie  Case. 

The  presumption  that  goods  delivered  in  good  condition  to  an 
initial  carrier  were  delivered  to  the  connecting  carrier  in  good  con- 
dition, and  proof  that  the  connecting  carrier  delivered  them  in  a 
damaged  condition  to  the  consignee,  established  a  prima  facie  case 
against  the  connecting  carrier,  and  imposed  on  it  the  burden  of 
showing  a  defense. 

Appeal  from  Municipal  Court,  City  of  New  York. 

Action  by  David  Berkowi*^z  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  and  another.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Affirmed  as  to  defendant 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  and 
reversed  as  to  defendant  the  New  York  Central  &  Hudson  River 
Railroad  Company. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  HOOKER,  and  MILLER,  JJ. 

Presumption  op  Negligence  of  Connecting  Carriers,— continued. 

« 

This  presumption  is  not  conclusive  and  may  be  rebutted  by  proof, 
upon  the  part  of  the  company  sued,  that  the  property  was  in  fact  dam- 
aged when  received  by  defendant. 

Fox  V.  Wabash  Railway  Co.,  i6  Misc.  370 ;  74  St.  Rep.  384;  56  N.  Y. 
Supp.  88. 

Springer  v.  Westcott,  2  App.  Div.  295;  72  St  Rep.  955;  37  N.  1L 
Supp.  909. 

In  an  action  against  a  transfer  company  for  injury  to  baggage,  tlus 
railroad  check  for  which  was  given  to  its  agent  before  the  plaintiff 
reached  his  destination,  it  is  not  incumbent  upon  the  plaintiff  to  show 
that  such  baggage  was  in  good  condition  when  received  by  the  defendant, 
lint  proof  that  it  was  delivered  in  good  condition  to  the  railroad  com- 
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M.  Hallheimer,  for  appellant. 

Hoffman  Miller,  for  respondent  Chicago,  M.  &  St.  P.  Ry.  G>. 

Charles  C.  Paulding  {Middleton  A.  Caldwell,  on  the  brief), 
for  respondent  New  York  Central  &  H.  R.  R.  Co. 

HOOKER,  J.  The  plaintiff  claims  to  have  delivered  freight 
in  good  condition  to  the  defendant  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  for  carriage  to  New  York  City,  and 
that  when  they  reached  New  York  they  were  badly  damaged. 
They  were  brought  into  New  York  over  the  railroad  of  the 
New  York  Central  &  Hudson  River  Company,  and  this  action 
is  against  both  defendants.  The  plaintiff  was  nonsuited  in  the 
court  below,  and  appeals. 

The  complaint  alleges  that  the  defendant  "the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  carried  the  goods  and  de- 
livered the  same  to  the  defendant  the  New  York  Central  & 
Hudson  River  Railroad  Company  some  time  in  the  month  of 
March  or  early  part  of  April  in  the  year  1904  at  one  of  its  con- 

Presumption  of  Negligence  of  Connecting  Cakbiess,— continued. 

pany  is  sufficient  to  throw  upon  the  defendant  the  burden  of  showing 
that  it  was  not  received  by  it  in  the  same  condition. 

Myerson  v.  Woolverton,  9  Misc.  186;  61  St.  Rep.  78;  29  N.  Y.  Supp.  737. 

The  plaintiff  delivered  to  the  Western  Railroad  Company,  in  Massachu- 
setts, whose  road  connected  with  that  of  the  New  York  Central  Railroad 
Company,  at  Albany,  goods  to  be  transported  to  M.  at  Rochester,  which 
goods  were  received  by  M.  from  the  latter  company,  in  a  damaged  con- 
dition. It  was  held  without  further  proof  than  that  of  the  delivery  of 
the  goods  in  good  condition,  to  the  Western  Railroad  Company,  the 
court  would  infer  a  delivery  of  the  property,  in  the  same  condition,  by 
that  company,  to  the  New  York  Central  Railroad  Company  to  be  trans- 
ported by  the  latter  company,  as  carrier,  to  Rochester;  and  that  enough 
was  proved  to  put  that  company  upon  its  defense,  and  to  authorize  a 
recovery,  in  the  absence  of  any  counter  evidence. 
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necting  points  with  the  road  of  the  defendant  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company."  The  answer  of  the 
Central  Company,  after  admitting  that  it  is  a  domestic  railroad 
corporation  and  a  common  carrier  of  goods,  ''denies,  upon  in- 
formation and  belief,  each  and  every  allegation  of  the  complaint, 
charging  fault,  carelessness,  and  negligence  on  the  part  of  the 
defendant,  its  agents,  servants,  and  employes,"  and  closes  with 
the  usual  prayer.  The  allegations  that  the  two  roads  are  con- 
necting carriers  and  that  the  goods  were  delivered  by  the  St. 
Paul  road  to  the  Central  must  therefore  be  deemed  to  be  ad- 
mitted, for  it  is  apparent  that  only  those  allegations  of  the  com- 
plaint are  denied  which  charge  fault,  carelessness,  and  negli- 
gence, and  the  allegation  quoted  charges  neither. 
The  answer  of  the  St.  Paul  road  alleges  affirmatively  that : 


"This  defendant  delivered  said  goods  and  personal  property  to  the  de- 
fendant the  New  York  Central  &  Hudson  River  Railroad  Company,  and 
that  when  so  delivered  they  were  in  the  same  condition  as  they  were 
when  received  'by  this  defendant,  and  that  any  loss  or  damage  to  said 
goods  was  caused  while  in  transit  on  the  roads  controlled  by  the  New 
York  Central  &  Hudson  River  Railroad  Company,  and  not  while  in 
transit  by  any  road  controlled  by  this  defendant/ 


ts 


PREsuicrnoN  of  Negugence  of  Connecting  Carriers,— continued. 


Smith  v.  New  York  Central  R.  Co.,  43  Barb.  225,  Affirmed  without 
opinion  41  N.  Y.  620. 

In  Smith  v.  New  York  Central  R.  Co.,  43  Barb.  225,  the  court  says: 
"Unless  this  rule  is  to  be  applied  to  goods  delivered,  to  be  transported 
over  several  connecting  railroads,  there  would  be  no  safety  to  the  owner. 
It  would  often  be  impossible  for  him  to  prove  at  what  point  or  in  the 
hands  of  which  company  the  injury  happened.  But  give  to  such  party 
the  benefit  of  the  presumption  that  the  goods  he  has  delivered  in  good 
order  in  such  caae,  continued  so  until  they  came  to  the  possession  of  the 
company  whicb  delivers  them  at  the  place  of  destination  in  a  damaged 
condition,  and  his  right  will  be  completely  protected.  The  burden  is 
then  shifted  upon  the  latter  company  of  proving  that  such  goods  came 
to  its  possession  in  a  damaged  coiidition,  by  way  of  defense.  This  proof 
the  latter  company  can  always  make,  much  more  easily  and  readily  than 
the  converse  can  be  proved  by  the  owner." 
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It  was  established,  therefore,  by  the  pleadings  themselves,  that 
as  far  as  the  law  of  liability  as  between  and  against  connecting 
common  carriers  is  concerned  these  two  defendants  were  con- 
necting carriers.  The  proof  offered  by  the  plaintiff  tended 
clearly  to  establish  that  when  the  goods  were  delivered  to  the 
St.  Paul  road  at  Milwaukee  they  were  in  good  condition,  and 
that  when' they  were  seen  by  the  plaintiff  at  the  freight  house 
of  the  defendant  the  Central  road  they  were  badly  damaged. 
In  this  state  of  the  proof,  the  presumption  arose  that  they  were 
delivered  to  the  Central  road  in  good  condition,  and  the  damage, 
if  any,  occurred  while  they  were  in  the  possession  of  that  de- 
fendant.   The  rule  has  been  correctly  stated  thus : 

"Where  the  last  carrier  delivers  the  shipment  to  the  consignee  in  an  in- 
jured condition,  the  presumption  is  that  the  injury  occurred  on  its  line. 
A  consignment  in  good  order  when  delivered  to  the  initial  line  is  pre- 
sumed to  remain  so."    6  Am.  &  £ng.  £nc.  of  Law  (2d  Ed.)  625. 

And  again,  in  different  language : 

"In  the  case  of  a  mere  iifjury  to  the  goods,  no  failure  to  deliver  being 
shown,  if  the  last  carrier  is  sued  for  the  damage  resulting  from  the  in- 
jury, the  burden  of  proof  will  be  upon  it  to  show  that  the  goods  were 
delivered  by  it  in  the  same  condition  in  which  they  were  received  by  it; 
the  presumption  being  that  the  goods  remained  in  the  same  state  when 
delivered  to  it  as  when  originally  shipped."    Id.  651,  632. 

Although  the  court  of  last  resort  in  this  jurisdiction  seems 
never  to  have  spoken  in  regard  to  this  rule,  it  cannot  be  doubted 
that  such  is  the  law  in  this  state.  The  doctrine  as  stated  was 
held  in  Smith  v.  New  York  Central  R.  Co.,  43  Barb.  225,  and 
that  case  was  affirmed,  but  without  opinion,  in  41  N.  Y.  620.  It 
was  cited  with  approval  in  Canfield  v.  Baltimore  &  O.  R.  Co., 
75  N.  Y.  144,  148.  The  same  rule  was  held  to  prevail  in 
Spnngcr  v.  Westcott,  2  App.  Div.  295;  ^2  St  Rep.  855;  37 
N.  Y.  Supp.  909,  and  the  Smith  and  Canfield  cases  were  cited  as 
authorities.  Sec,  also,  Fox  v.  Wabash  Railway  Co.,  16  Misc. 
370;  74  St.  Rep.  384;  38  N.  Y.  Supp.  88;  Myerson  v.  Wool- 
verton,  9  Misc.  186;  61  St.  Rep.  78;  29  N.  Y.  Supp.  737. 
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Applying  this  rule  to  the  case  at  bar,  it  is  clear  that  the  noi> 
suit  as  to  the  defendant  the  St.  Paul  Company  was  properly 
granted;  for,  in  the  absence  of  direct  proof  showing  in  whose 
possession  the  goods  actually  were  injured,  the  presumption 
arises  that  they  were  delivered  to  the  last  connecting  carrier  in 
good  order,  and  this  fact  would,  of  course,  absolve  the  St  Paul 
Company.  Bearing  in  mind  that  common  carriers  are  insurers 
while  acting  as  such,  the  presumption  that  these  goods  were  de- 
livered to  the  Central  Company  in  good  order,  coupled  with  the 
proof  that  they  were  brought  to  its  freight  house  at  the  end  of 
the  journey  in  damaged  condition,  establishes  a  prima  facie  case 
against  the  Central  Company,  which  imposed  upon  it  the  burden 
of  showing  some  facts  which  might  constitute  a  defense.  The 
rule  rests  upon  the  recognized  principle  in  the  law  of  evidence, 
by  which  the  burden  of  proof  of  a  negative  averment  is  cast 
upon  a  party  purely  because  of  his  better  ability  to  adduce  proof 
upon  the  subject.  Smith  v.  New  York  Central  R.  Co.,  43 
Barb.  225. 

The  evidence  of  value  was  not  as  satisfactory  as  might  be 
wished;  but  we  are  of  the  opinion  that  there  was  clearly  some 
competent  evidence  upon  this  question,  which  called  for  its  con- 
sideration upon  the  merits  of  the  controversy. 

The  judgment  should  be  affirmed  as  to  the  respondent  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  with  costs, 
and  reversed  as  to  the  defendant  the  New  York  Central  & 
Hudson  River  Railroad  Company,  and  a  new  trial  ordered; 
costs  to  abide  the  event.    All  concur. 
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TINGLEY  V.  LONG  ISLAND  R.  CO, 

[109  App.  Div,  793;  96  AT.  Y.  Supp.  865.  J 
{Supreme  Court,  Appellate  Division,  Second  Department,    Dec.  2g,  1905.) 

1.  Railroads — Injuries  at  Crossings^- Contsibutory  Nbgugencb--Ques- 

TioN  for  Jury. 

In  an  action  against  a  railroad  for  the  death  of  a  person  crossing 
its  tracks  at  a  crossing  where  the  view  was  obstructed,  whether  de- 
ceased was  guilty  of  contributory  negligence  held,  under  the  evi- 
dence, a  question  for  the  jury. 

2.  Carriers — Passengers — Inspection  of  Railway. 

One  who  is  on  his  way  to  a  station  with  the  intention  of  taking  a 
train,  but  who  is  struck  while  crossing  the  tracks  by  an  approach- 
ing train  before  he  reaches  the  railroad's  station  premises,  is  not,  at 
the  time  he  is  struck,  a  passenger. 

Note. — ^Liability  of  Carrier  to  Passenger  Using  a  Pass. 

a.  In  general.^-4^. 

b.  In  the  absence  of  stipulation. — 441. 
c  Stipulation  releasing  carrier. — 443. 


a.  In  general, 

A  contract  between  a  railroad  corporation  and  a  gratuitous  passenger 
by  which  the  former  is  exempted  from  liability  under  any  circumstances 
for  the  negligence  of  its  agents  for  any  injury  to  the  passenger  is  not 
against  law  or  public  policy  and  is  valid. 

Wells  V.  N.  Y.  Central  R.  Co.,  24  N.  Y.  181. 

Perkins  v.  N.  Y.  Central  R.  Co.,  24  N.  Y.  196. 

The  liability  of  a  carrier  does  not  depend  upon  the  <iuest!on  whether  he 
received  any  actual  precuniary  or  other  consideration  for  the  transporta- 
tion of  a  person  over  the  road.    Receiving  a  passenger  into  their  cars  for 
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3.  Samb— Injxtuss   to    Passengsks — ExEiiPnoN    fiom    Liasility— Pbd- 

visioMs  OP  Pass. 

A  provision  in  a  i>ass  exempting  a  railroad  from  liability  for  in- 
juries resulting  from  the  negligence  of  its  agents  and  servants  is  of 
no  effect  as  against  a  statute  giving  damages  to  the  widow  and  next 
of  kin  of  a  passenger  whose  death  results  from  the  negligence  of  the 
railroad  and  its  servants. 

4.  Appeal— Admission  of  Evidence— Cure  by  Subsequent  Exclusion. 

Error  in  the  admission  of  evidence  as  to  an  instrument  is  not  cured 
by  finally  excluding  the  instrument  from  evidence,  where,  prior  to 
such  final  ruling,  the  objectionable  testimony  has  been  heard  by  the 
jury  and  has  worked  its  prejudicial  effect 

5.  Master  and  Servant — Injuries  to  Servant — ^Fellow  Servants — ^Who 

ARE  Fellow  Servants. 

The  employment  of  a  physician  by  a  railroad,  under  a  contract  by 
which  the  physician  agrees  to  attend  employes  and  passengers  of  the 
railroad  when  called  upon  to  do  so,  does  not  make  the  physician  a 
fellow  servant  with  the  railroad  operatives  by  whose  negligence  the 
4)hysician  is  killed  while  crossing  the  railroad's  tracks  on  his  way 
to  the  station  to  take  a  train  to  attend  one  of  his  own  patients. 

Liability  op  Carrier  to  Passenger  Using  a  Pass,— continued. 

transportation,  binds  the  carriers  to  carry  him  safely,  even  though  no 
fare  is  paid;  and  subjects  them  to  an  action  for  damages  for  any  injury 
resulting  from  the  negligence  of  themselves  or  their  servants  or  agents. 
The  exemption  from  such  liability  rests  solely  upon  the  ground  of  ex- 
press contract. 

Bissell  V.  N.  Y.  Central  R.  Co.,  2$  N.  Y.  443. 

The  purchase  of  ai  seat  in  a  drawing-room  car  by  a  person  traveling 
on  a  free  pass  does  not  make  him  a  passenger  for  hire  so  as  to  annul  a 
stipulation  in  the  pass  exempting  the  railroad  company  from  liability  to 
him  for  injuries. 

Ulrich  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  108  N.  Y.  &>;  15  N.  E.  601 

b.  In  absence  of  stipulation. 

Where  a  railroad  voluntarily  undertakes  to  carry  a  passenger  upon 
their  road,  whether  with  or  without  compensation,  if  sudh  passenger.be 
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Appeal  from  Trial  Term,  Queens  County. 

Action  by  Addie  R.  Tingley,  as  executrix  of  the  last  will  and 
testament  of  Hilbert  B.  Tingley,  deceased,  against  the  Long 
Island  Railroad  Company.  From  a  judgment  for  defendant, 
and  from  an  order  denying  a  new  trial,  plaintiff  appeals.  Re- 
versed, 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  RICH,  JJ. 

IV,  W.  Goodrich,  for  appellant. 

IV.  C.  Beecher,  for  respondent. 

WOODWARD,  J.  The  plaintiff's  husband.  Dr.  Hilbert  B. 
Tingley,  while  endeavoring  to  cross  in  front  of,  or  while  attempt- 
ing to  board,  one  of  the  defendant's  train  running  west  at  Hol- 
lard's  Station,  in  the  county  of  Queens,  on  the  afternoon  of 
January  14,  1903,  was  struck  by  the  train  and  almost  instantly 
killed.     Upon  the  trial  of  the  action  brought  under  the  statute 
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injured  by  the  culpable,  negligence  of  or  want  of  skill  of  the  agents  of 
the  company,  the  latter  is  liable,  in  the  absence  of  an  express  agreement 
exempting  it. 

Nohon  V.  Western  Railroad  Corporation,  15  N.  Y.  444. 

The  liability  of  the  carrier  for  negligence,  where  a  passenger  is  carried 
gratuitously,  arises  not  from  any  implied  contract,  but  froni  the  viola- 
tion of  a  duty  imposed  by  the  circumstances. 

Nolton  V.  Western  Railroad  Corporation,  15  N.  Y.  444. 

Where  there  is  no  exemption  provided  by  contract;  a  railroad  com- 
pany is  liable  for  the  consequences  of  its  own  or  its  servants  negligence 
to  persons  traveling  upon  its  trains,  as  messengers  or  agents  of  an  ex- 
press company,  to  the  same  extent  as  to  other  passengers,  although  no 
charge  it  made  for  their  fare. 

Bhiir  V.  Erie  R.  Ca,  6S  N.  Y.  313. 
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to  recover  damages  for  wrongfully  causing  his  death,  the  jury 
rendered  a  verdict  for  the  defendant.  At  Holland's  Station  the 
defendant's  railroad  tracks  extend  east  and  west;  the  west- 
bound track  being  on  the  north  and  the  east-bound  track  on  the 
south.  They  are  crossed  at  right  angles  by  Bayview  avenue  on 
the  east  and  Holland  avenue  on  the  west,  while  midway  between 
these  highways,  and  parallel  thereto,  Oceanus  avenue  extends 
to  the  tracks,  dividing  the  land  on  the  south  of  the  tracks  into 
two  200-feet  blocks.  The  depot  waiting  room  is  on  the  south 
side  of  the  tracks,  occupying  the  northeast  corner  of  the  block 
between  Oceanus  avenue  and  Holland  avenue  and  a  platform  ex- 
tends from  the  depot  westward  to  Holland  avenue.  A  picket  fence 
71/2  feet  high,  between  this  platform  and  the  nearer  track,  ex- 
tends westward  across  Holland  avenue,  with  gates  opposite  the 
depot  and  at  Holland  avenue.  There  is  also  a  similar  fence. be- 
tween the  tracks  with  a  gate  on  Holland  avenue  14^  feet  wide, 
the  width  of  the  other  Holland  avenue  gate.  On  the  northern 
side  of  the  tracks,  and  parallel  thereto,  is  a  platform  extending 
from  Holland  avenue  to  Bay  View  avenue,  more  than  400  feet, 

Liability  of  Carrier  to  Passenger  Using  a  PAss,^ontinued. 

€.  Stipulation  releasing  carrier. 

A  common  carrier,  in  consideration  of  an  abatement  in  whole  or  in 
part  of  his  legal  fare,  may  lawfully  contract  with  a  passenger  that  the 
latter  will  take  upon  himself  the  risk  of  damage  from  the  negligence  of 
agents  and  servants,  for  which  the  carrier  would  otherwise  be  liable. 

Bissell  V.  N.  Y.  Central  R.  Co.,  25  N.  Y.  442. 

The  plaintiff  brought  an .  action  to  recover  damages  for  injuries  sus- 
tained while  a  passenger  upon  the  defendant's  road.  The  injury  resulted 
from  a  collision  between  the  train  in  which  he  was  riding  and  a  freight 
train  carelessly  left  standing  upon  the  track  in  the  night  time.  The 
•plaintiff  paid  no  fare,  but  was  carried  under  a  free  ticket,  on  which  were 
printed  Uie  following  words:  'The  person  accepting  this  free  ticket  as- 
sumes all  risks  of  accidents,  and  expressly  agrees  that  the  company  shall 
not  be  liable  under  any  circumstances,  whether  of  negligence  of  their 
agents  or  otherwise,  for  any  injury  to  the  person,  or  lor  any  loss  or 
injury  to  the  property  of  the  passenger  using  this  ticket."    It  was  held 
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at  the  eastern  end  of  which  is  an  "express  station."  Dr.  Tingley 
resided  a  block  south  of  the  railroad  tracks  and  about  the  same 
distance  west  of  Holland  avenue ;  his  house  commanding  a  view 
of  the  tracks  in  front  of  the  station,  as  the  intervening  lands  were 
practically  vacant.  It  appears  from  the  plaintiff  testimony,  that 
west-bound  passenger  trains  customarily  stopped  first  at  the 
"express  station"  and  then  proceeded  to  the  depot,  where  they 
stopped  if  there  were  passengers  waiting,  before  crossing  Hol- 
land avneue.  She  testified  that  on  the  afternoon  of  the  accident 
her  husband  left  the  house  to  board  a  west-bound  train  due  at 
Holland's  Station  shortly  before  3.  He  crossed  the  vacant  lot, 
pursuing  a  straight  course  for  the  Holland  avenue  gates,  and 
from  her  veranda  she  saw  him  look  to  the  right  and  left  as  he 
entered  the  first  of  the  gates,  both  of  which  were  open,  un- 
guarded, and  about  25  feet  apart.  As  he  passed  through  the 
second  gate,  she  saw  him  raise  his  right  hand,  and  at  the 
same  moment  she  heard  a  quick  sharp  whistle  from  the  engine, 
the  first  signal  she  had  heard  from  the  approaching  west-bound 
train.  The  doctor  immediately  began  to  run,  looking  in  the 
direction  of  the  train,  which  the  plaintiff  did  not  see  till  about  the 
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that  the  contract  was  valid  and  effectual  to  protect  the  defendant  from 
liability  for  gross  as  well  as  any  other  kind  or  degree  of  negligence. 

W«lls  V.  N.  Y.  Central  R.  Co.,  24  N.  Y.  181. 

A  railroad  pass  contained  the  following  provisions:  "The  acceptance 
of  this  pass  is  to  be  considered  a  waiver  of  all  claims  against  the  Erie 
Railway  Company  for  personal  damages  and  injuries  received  when  on 
the  above  train.  It  was  held  that  it  did  not  release  the  company  from 
the  results  of  its  employes'  negligence. 

McElwain  v.  Erie  R.  Co.,  21  Week.  Dig.  21. 

Plaintiff  while  traveling  on  a  regular  train  on  defendant's  railroad  on 
a  free  pass,  was  injured  by  a  collision  caused  by  defendant's  negligence. 
Upon  the  pass  was  an  indorsement  to  the  effect  that,  in  consideration  of 
receiving  it,  the  holder  assumed  all  risk  of  accident  and  agreed  that  the 
company  should  "not  be  liable  under  any  circumstances  whether  l^ 
negligence  of  their  agents  or  otherwise,"  for  injury  to  his  "person  or  prop- 
•«rty,  and  that  in  the  use  of  the  pass  he  would  "not  consider  the  company 
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moment  it  struck  him.  She  saw  him  struck  by  the  front  of  the 
engine  and  thrown  down.  Running  toward  the  place  of  the 
accident,  she  was  stopped  by  a  man  at  the  gate  who  turned  her 
around.  She  then  swooned,  and  was  carried  home.  It  also 
appeared  that  the  train  had  stopped  at  the  "express  station," 
but  not  at  the  depot,  and  it  may  fairly  be  inferred  from  the  evi- 
dence that  the  double  line  of  high  fence  obstructed  the  doctor's 
view  of  the  train  until  he  had  passed  the  second  gate,  when  it 
was  too  late  for  him  to  escape. 

Taking  the  view  most  favorable  to  the  plaintiff,  the  case  was 
properly  one  for  the  jury.  The  situation  was  much  like  that  in 
the  case  of  Mackay  v.  N.  Y.  Central  R.  Co.,  35  N.  Y.  75,  where 
the  crossing  was  at  g^ade  and  unprotected  by  a  flagman,  and  the 
defendant  had  piled  beside  the  tracks  rows  of  wood  which  ob- 
structed the  view  of  the  plaintiff's  intestate  as  he  attempted  to 
cross.  The  court  held  that  he  was  not  guilty  of  contributory 
negligence  in  failing  to  look  toward  the  approaching  train  until 
he  had  passed  the  wood  piles,  when  it  was  too  late  for  him  to 
stop. 

In  the  recent  case  of  Cranch  v.  Brooklyn  Heights  R.  Co.,  107 
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as  a  common  carrier  or  liable  to  him  as  such."  In  an  action  to  recover 
damages  for  the  injury,  it  appeared  that  plaintiff  h^d  purchased  a  ticket 
entitling  him  to  a  seat  in  a  drawing-room  car  upon  the  train,  from  the 
conductor  of  the  drawing-room  car.  It  was  held  that  this  did  not  make 
plaintiff  a  passenger  for  hire  and  did  not  have  the  effect  to  annul  or 
vary  the  contract  made  by  the  pass  and  its  indorsement. 

Ulrich  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  108  N.  Y.  80;  15  N.  E.  60. 

Where  a  railroad  company  issues  to  a  postal  clerk  a  pass  to  which  he 
is  entitled  claiming  a  stipulation  exempting  the  company  from  liability 
for  negligence,  such  contract  is  not  founded  upon  a  consideration,  and 
the  stipulation  for  exemption  is  therefore  not  binding. 

Seybolt  v.  N.  Y.,  Uke  Erie  &  W.  R.  Co.,  95  N.  Y.  562. 

The  defendant  contracted  with  the  Western  Union  Telegraph  Company 
to  transport  its  employes  free  of  charge,  provided  they  exhibit  passes  in 
which  "all  responsibility  of  the  railroad  company  for  any  loss  or  damage 
or  injury  to  said  officers  and  employes  shall  be  waived  and  released  in 
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App.  Div.  341,  95  N.  Y.  Supp.  169,  where  the  plaintiff  attempted 
to  cross  in  front  of  an  approaching  train  which  she  rightfully  as- 
sumed would  stop  at  the  station,  but  did  not,  a  situation  much 
like  that  presented  in  the  case  at  bar,  Mr.  Justice  Jenks,  writing 
the  prevailing  opinion  on  the  affirmance  of  the  judgment  for  the 
plaintiff,  says  (page  342  of  107  App.  Div.  and  page  171  of  95 
N.  Y.  Supp.) : 

"I  think  that  the  plaintiff  was  not  chargeable  with  contributory  negli- 
gence as  a  matter  of  law  in  assuming  that  the  approaching  train  would 
not  continue  on  its  way  up  to  the  point  where  she  attempted  to  cross. 
She  is  entitled  to  the  most  favorable  inferences.  Smith  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  177  N.  Y.  224;  69  N.  E.  427." 

I  dissented  in  the  Cranch  case  solely  because  the  plaintiff,  after 
seeing  the  approaching  train,  and  being  able  to  cross  in  safety, 
deliberately  turned  her  back  to  the  train  and  made  a  detour  which 
brought  her  into  collision  with  it. 

The  learned  counsel  for  the  appellant  earnestly  argues  that 
error  was  committed  in  the  admission  of  evidence  that  the  doctor 
had  a  pass  from  the  defendant.  The  following  quotation  from 
the  record  will  make  this  clear: 

LiABn.rrY  of  Carrier  to  Passenger  Using  a  Pass,— continued. 

the  form  usual  in  such  cases/*  Plaintiff  was  an  employe  of  the  telegraph 
company,  and  was  injured  while  traveling  on  defendant's  road.  The 
contents  of  the  pass  was  not  proved.  It  was  held  that  the  language  of 
the  contract  was  not  effectual  to  release  the  defendant  from  liability  for 
acts  of  negligence. 

Elliott  v.  N.  Y.  C  &  H.  R.  R.  Co.,  33  St  Rep.  861 ;  11  N.  Y.  Supp.  691. 

Where  a  railroad  company  issued  a  general  pass  for  workmen,  but 
deceased  never  saw  the  pass  or  knew  of  its  contents,  it  was  held  that  an 
indorsement  thereon  limiting  the  company's  liability  for  injuries,  did  not 
deprive  his  personal  representatives  of  a  right  of  action  for  negligence. 

Vick  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  17  Week.  Dig.  316. 

The  defendant  received  of  the  plaintiff  a  carload  of  sheep  to  be  shipped 
to  Albany  under  a  contract  which  contained  a  clause  by  which  plaintiff 
agreed  to  go  or  send  some  one  with  the  sheep,  "who  should  take  all  the 


NEW  YORK  ANNOTATED  CASES.  447 

1905]  Tingley  v.  Long  Island  R.  Co. 


"Peter  H.  Woodward,  called  as  a  witness  for  the  defendant,  duly 
sworn,  testified  (direct  examination  by  Mr.  Beecher) :  I  am  in  the 
employ  of  the  Long  Island  Railroad,  in  the  express  department  This 
signature  on  this  card  is  mine.  Q.  Did  you  in  January  have  anything  to 
do  with  regard  to  issuing  passes  on  the  Long  Island  Railroad?  A  Yes, 
sir.  That  was  one  of  my  duties.  Q.  Do  you  know  whether  or  not  a 
pass  was  issued  to  Dr.  Hikbert  B.  Tingley,  in  January,  1903?  (Objected 
to  as  immaterial  and  irrelevant.  The  Court:  Objection  overruled.  Mr. 
(Goodrich:  I  except.)  A.  Yes,  sir;  it  was  issued  around  the  ist  of 
January,  or  previous  to  that.  This  is  a  copy  of  the  pass  which  was  issued. 
The  conditions  on  the  back  was  (sic)  contained  on  the  pass  issued  to 
Dr.  Tingley.  (Mr.  Goodrich:  I  object  to  that  on  the  same  grounds  as 
Immaterial  and  irrelevant,  and  move  to  strike  the  answer  out.  The 
Cx)urt:  The  objection  is  overruled.  The  motion  to  strike  out  is  denied. 
Mr.  Goodrich:  I  except.)  Defendant's  Counsel:  I  offer  in  evidence 
the  pass;  they  having  failed  to  present  the  original.  (Objected  to  as  im- 
material and  irrelevant,  and  on  the  further  ground  that  it  is  not  shown 
that  that  pass  was  in  the  possession  of  Dr.  Tingley  at  the  time  of  this 
accident,  or  that  he  was  using  it.  The  CovLTt :  I  do  not  consider  that  it 
is  material  or  relevant.  I  will  sustain  the  objection,  and  give  defendant 
an  exception,  and  permit  it  to  be  marked  for  identification.  Marked 
Exhibit  No.  2  for  identification.)" 

The  doctor  was  not  a  passenger  because  he  had  not  reached 
the  station.    June  v.  Boston  &  Albany  Railroad  Co.,  153  Mass. 
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risks  of  personal  injury  from  whatever  cause,  whether  of  negligence  of 
the  defendants,  its  agents  or  otherwise."  After  the  sheep  were  loaded, 
plaintiff,  who  was  intending  to  accompany  them,  and  had  a  drover's  pass, 
in  passing  by  the  tender  to  the  engine,  was  injured  by  a  stick  of  wood 
negligently  thrown  therefrom.  It  was  held,  that  under  the  contract,  the 
•defendant  was  exempted  from  liability. 

Poucher  v.  New  York  Central  R.  Co.,  49  N.  Y.  263. 

The  owner  of  cattle  traveling  in  charge  of  them,  under  a  contract  or 
pass  which  read,  "the  persons  riding  free  to  take  charge  of  the  stock 
do  so  at  their  own  risk  of  personal  injury  from  whatever  cause."  was 
injured  by  the  gross  negligence  of  an  agent  of  the  carrier  in  using  an 
unfit  and  dangerous  car.    The  carrier  was  held  liable  by  a  divided  court. 

Smith  V.  New  York  Central  R.  Co.,  24  N.  Y.  222. 

The  plaintiff  was  traveling  upon  a  drover's  pass,  which  provided  that  if 
the  per&on  holding  it  left  the  caboose  and  passed  along  the  tracks  he  did 
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79,  26  N.  E.  238.  He  had  not  even  reached  the  defendant's 
premises,  being  on  Holland  avenue  when  struck,  but,  even  if  he 
had  been  a  passenger,  according  to  another  Massachusetts  au- 
thority, a  provision  in  the  pass  exempting  the  company  from 
liability  for  injuries  resulting  from  the  negligence  of  its  agents 
and  servants  is  of  no  effect  as  against  a  statute  by  which  damages 
are  given  to  the  widow  and  next  of  kin  of  a  passenger  whose 
death  results  from  the  negligence  of  the  company  or  its  servants. 
Doyle  V.  Fitchburg  R.  Co.,  162  Mass.  66,  37  N.  E.  770,  25  L.  R. 
A.  157,  44  Am.  St.  Rep.  335.  In  that  case  the  court  say  (page  70 
of  162  Mass.,  page  771  of  37  N.  E.  [25  L.  R.  A.  157,  44  Am.  St. 
Rep.  335]): 

"It  is  clear  that  a  person  may  at  one  time  be  an  employe  when  passing 
over  a  railroad,  and  at  another  time  in  passing  over  the  same  road  be  a 
passenger,  though  continuing  all  the  while,  in  a  popular  sense,  in  the  em- 
ployment of  the  railroad  company.  The  ticket  on  which  the  plaintiff's 
intestate  was  riding  was  not  a  mere  gratuity.  It  furnished  part  of  the 
consideration  'by  which  he  was  induced  to  enter  the  employment  of  the 
defendant." 

The  objectionable  testimony  was  admitted,  as  appears  above» 
over  the  repeated  objection  of  the  plaintiff's  counsel,  who  duly 

LiABHJTY  OP  Cabkier  TO  PASSENGER  UsiNG  A  Pass,— continued. 

so  at  his  own  risk;  that  such  trains  need  not  be  started  from  depots  or 
platforms  and  that  the  carrier  need  not  furnish  lights  to  persons  accom 
panying  stock.  The  conductor  told  the  plaintiff  he  could  not  ride  further 
ir  the  caboose,  but  must  ride  with  his  stock.  The  conductor  also  told 
him  that  he  would  have  time  to  go  to  a  hotel  and  get  his  supper,  and 
that  the  train  would  remain  on  the  track  forty-five  minutes.  While 
plaintiff  was  thus  absent  the  train  was  shifted  to  another  track.  He 
returned  in  half  an  hour,  went  to  the  new  track  and  passed  around  its 
engine  in  sight  of  and  near  the  engineer.  He  reached  the  side  of  the 
stock  car  which,  from  electric  lights  on  the  other  side,  was  in  shadow, 
and  attempted  to  board  the  car.  The  engineer  at  that  moment  backed  the 
train  and  plaintiff  was  injured.  It  was  held  that  the  question  of  de- 
fendant's liability  for  negligence  was  for  the  jury. 

Pitcher  v.  Lake  Shore  &  M.  S.  R.  Co.,  40  St  Rep.  8g6;  16  N.  Y.  Supp.  6a 
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excepted  and  whose  motion  to  strike  out  was  denied.  While  the 
learned  trial  justice  sustained  the  objection  to  the  admission  of  a 
copy  of  the  pass,  the  error  was  not  thus  cured,  for  all  the  earlier 
testimony  as  to  the  pass  was  in,  and  must  have  had  upon  the 
jury  an  effect  quite  prejudicial  to  the  plaintiff's  case. 

I  also  think  the  court  erred  in  allowing  the  defendant  to  prove 
the  contract  by  which  the  deceased  had  agreed  to  attend  surgi- 
cally the  employes  and  passengers  of  the  defendant  when  called 
upon  so  to  do  by  its  officers  and  agents.  Clearly  such  employ- 
ment did  not  make  him  a  fellow  servant,  and  at  the  time  of  the 
accident  he  was  going  to  attend  one  of  his  own  patients. 

For  these  reasons,  I  think  the  judgment  should  be  reversed  and 
a  new  trial  granted. 

Judgment  and  order  reversed,  and  new  trial  granted ;  costs  to 
abide  the  event   All  concur,  except  BARTLETT,  J.,  net  voting. 
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CHICHESTER  v.  WINTON  MOTOR  CARRIAGE  CO. 


[no  App.  Div.  78;  96  N,  Y.  Supp,  1006. 1 
(Supreme  Court,  Appellate  Division,  Second  Department,    Dec,  29,  1905.) 

1.  Appeal — Narrative  of  Trial  Judge — Effect. 

On  appeal  from  an  order  setting  aside  a  judgment  entered  on  a 
verdict,  the  narrative  of  the  trial  justice  stating  the  facts  on  which 
he  acted,  and  the  minutes  of  the  clerk  are  conclusive. 

2.  Stipulations — Validity — ^Reception   of   Verdict  by  Clerk — Opening 

AND  Reporting  in  Absence  of  Judge. 

A  stipulation  by  the  parties  that  a  sealed  verdict  directed  in  an 
action  might  be  delivered  to  the  officer  in  charge  of  the  jury,  to  be  by 
him  given  to  the  clerk  of  court,  and  by  the  latter  opened  and  re- 
corded in  the  minutes,  in  the  absence  of  the  presiding  justice  and  the 
jury,  was  valid.* 

3.  Appeal — Adjournment  before  Verdict — Evidence. 

On  appeal  from  an  order  vacating  a  judgment,  an  affidavit  made 
for  the  purpose  of  showing  a  formal  adjournment  before  receipt  of 
verdict,  and  stating  that  "thereupon  his  honor  left  the  court,  which 
thereupon  adjourned/'  stated  a  conclusion  only,  and  did  not  establish 
a  formal  adjournment. 

4.  Trial — Adjournments — Absence  of  Justice, 

The  fact  that  the  presiding  justice  left  the  court  room  during  a 
trial,  while  the  jury  was  out.  did  not  adjourn  the  court. 

5.  Same — Absence  of  Justice  and  Jury  on  Receipt  of  Verdict — Irregu- 

larity— Waiver. 

The  absence  of  the  trial  justice  and  jury  when  a  verdict  received  is 
at  most  an  irregularity,  which  may  be  waived  by  stipulation  of  the 
parties. 

♦  For  note  on  "Necessity  of  Presence  of  Judge  at  Rendition  of  Verdict," 
see  15  Ann.  Cas.  448. 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Daniel  R.  Chichester  against  the  Winton  Motor  Car- 
riage Company.  From  an  order  vacating  a  judgment  for  plain- 
tiff, etc.,  he  appeals.    Reversed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH, 
and  MILLER,  JJ. 

Henry  H,  Sawyer,  for  appellant. 

Charles  T,  Terry  (/.  D.  Lee,  on  the  brief),  for  respondent. 

RICH,  J.  This  is  an  appeal  from  an  order  vacating  and  setting 
aside  a  judgment  entered  by  plaintiff  upon  a  verdict  rendered  in 
his  favor  after  trial  by  jury,  at  a  trial  term,  as  well  as  the  verdict 
upon  which  such  judgment  was  based.  Counsel  for  the  parties 
differ  as  to  the  conditions  under  which  the  verdict  was  received, 
but  the  trial  justice  in  his  opinion  states  the  facts  upon  which 
he  acted,  and  such  narrative  and  the  minutes  of  the  clerk  must 
be  held  to  be  conclusive  here,  in  the  consideration  of  the  appeal. 
It  appears  from  the  minutes  that : 

"The  jury  were  directed  to  seal  their  verdict,  and,  on  consent  of  both 
parties,  hand  the  same  to  the  officer  in  charge  of  the  jury  to  be  delivered 
to  the  clerk,  who  must  open  it  and  record  the  same  upon  the  minutes 
of  this  court  with  the  same  full  force  and  effect  as  if  said  verdict  had 
been  received  in  open  court  in  the  presence  of  the  jury,  and  that  the  jury 
be  discharged.    All  motions  to  be  reserved  until  next  Monday." 

From  the  opinion  of  the  learned  trial  justice  it  appears  that 
the  trial  of  the  case  ended  on  Friday  afternoon,  March  24th» 
which  was  the  last  day  of  the  term  for  the  attendance  of  trial 
jurors  then  serving,  and  that: 

".\fter  the  presiding  justice  had  charged  the  jury,  he  asked  counsel 
for  both  plaintiff  and  defendant  if  they  would  consent  that  the  sealed 
verdict  which  had  been  ordered  might  be  delivered  to  the  officer  in 
charge  of  the  jury,  to  be  by  him  given  to  the  clerk  of  the  court,  who 
might  thereupon  open  and  record  it  in  the  minutes  in  the  absence  of  the 
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presiding  justice  and  the  jury.  To  this  each  counsel  specifically  con- 
sented. The  court  thereupon  directed  the  clerk  to  keep  the  jury  together 
for  three  hours,  and  if  they  had  not  at  that  time  agreed,  to  discharge 
them.  The  jury  agreed  upon  their  verdict  in  about  one  hour  and  a  half, 
which  was  sealed  and  delivered  to  the  clerk,  who  thereupon  received, 
opened,  and  recorded  the  same  in  the  absence  of  the  presiding  justice 
and  the  jury  in  accordance  with  the  terms  of  the  stipulation  above 
stated." 

The  record  shows  in  addition  that  counsel  representing  both 
parties  were  present  when  the  verdict  was  opened,  and  recorded 
and  took  no  objection  to  such  action;  that  a  motion  was  made 
on  March  27th  by  the  defendant  for  a  new  trial  which  was  not 
based  upon  the  manner  in  which  the  verdict  was  received  and 
recorded,  the  attention  of  the  court  not  being  in  any  manner 
directed  thereto.  On  June  ist,  following,  the  defendant  moved 
to  set  the  verdict  and  judgment  entered  thereon  aside  and  urged : 

"That,  notwithstanding  the  stipulation  of  counsel,  the  clerk  had  no 
power  to  receive  and  record  the  verdict  in  the  absence  of  the  presiding 
justice  and  the  jury." 

This  motion  was  granted,  and  from  the  order  entered  thereon 
this  apepal  is  taken. 

In  Dubuc  V.  Lazell,  Dalley  &  Co.,  182  N.  Y.  482 ;  75  N.  E.  401, 
the  Court  of  Appeals  reafHrmed  the  principles  declared  by  Judge 
Earl,  in  Matter  of  N.  Y.,  Lackawanna  &  W.  R.  Co.,  98  N.  Y.  447, 
that: 


"Parties  by  their  stipulations  may  in  many  ways  make  the  law  for  any 
legal  proceedings  to  which  they  are  parties,  which  not  only  binds  them, 
but  which  the  courts  are  bound  to  enforce.  They  may  stipulate  away 
statutory,  and  even  constitutional  rights.  They  may  stipulate  for  shorter 
limitations  of  time  for  bringing  actions  for  the  breach  of  contract  than 
are  prescribed  by  the  statutes;  such  limitations  being  frequently  found  in 
insurance  policies.  They  may  stipulate  that  the  decision  of  a  court  shall 
be  final,  and  thus  waive  the  right  of  appeal,  and  all  such  stipulations  not 
unreasonable,  not  against  good  morals,  or  sound  public  policy,  have  been 
and  will  be  enforced;  and,  generally,  all  stipulations  made  by  parties 
for  the  government  of  their  conduct,  or  the  control  of  their  rights,  in  the 
trial  of  a  cause,  or  the  conduct  of  litigation,  are  enforced  by  the  courts." 
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And  it  cited  Cowenhoven  v.  Ball,  118  N.  Y.  231 ;  23  N.  E.  470; 
28  St.  Rep.  870,  and  Vose  v.  Cockcroft,  44  N.  Y.  415,  in  support 
of  the  proposition  that  "in  civil  cases  a  party  may  stipulate  away 
his  rights,  questions  of  jurisdiction,  as  well  as  others,  and  he  may 
do  this  by  express  agreement,  by  acts  inconsistent  with  the  ob- 
jection, or  by  his  silence,  and  omission  to  present  the  proper  ob- 
jections when  he  ought  to  object,"  reaching  the  conclusion  that 
if  such  a  stipulation  may  be  repudiated  under  any  circumstances, 
it  must  be  because  of  the  inherent  illegality  of  the  proceedings 
taken  under  the  stipulation,  and  that  the  receiving  of  a  verdict 
by  the  clerk  of  the  court  and  its  entry  in  the  minutes  in  the 
absence  of  the  presiding  justice,  did  not  constitute  such  inherent 
illegality. 

The  case  at  bar  differs  from  the  Dubuc  case  only  in  the  fact 
that  the  verdict  was  delivered  to  the  officer  in  charge  of  the  jury 
in  the  first  instance,  and  was  opened  and  recorded  by  the  clerk 
in  the  absence  of  the  jury  as  well  as  the  presiding  justice,  which 
it  was  expressly  stipulated  and  agreed  should  be  done.  This 
difference  does  not  remove  the  case  under  consideration  from  the 
effect  and  operation  of  the  principles  established  by  the  Court  of 
Appeals  in  the  case  cited.  Three  days  after  the  verdict  was  re- 
ceived and  recorded,  defendant's  counsel  made  the  usual  motion 
for  a  new  trial,  without  calling  to  the  attention  of  the  court  the 
irregularity  now  complained  of,  or  urging  it  as  a  reason  for  the 
granting  of  such  motion.*  Every  step  in  the  procedure  taken 
was  consented  to  and  authorized  by  the  stipulation  made  in  open 
court.  The  receipt  of  the  sealed  verdict  by  the  officer  in  charge 
of  the  jury ;  the  discharge  of  the  jury;  the  delivery  of  the  sealed 
verdict  to  the  clerk ;  his  opening  and  recording  it  in  the  absence 
of  both  the  presiding  justice  and  the  jury  were  in  exact  accord- 
ance with  the  specific  instructions  contained  in  the  stipulation, 
and  consented  to  and  authorized  by  counsel  representing  both 
parties  to  the  action. 

There  is  nothing  in  the  record  to  show  that  the  court  was 
formally  adjourned  before  the  verdict  was  received,  as  claimed 
by  counsel,  with  the  exception  of  a  statement  in  the  affidavit  of 
<Mr.  Lee,  as  follows: 
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"That  thereupon  his  honor  left  the  court,,  which  thereupon  adjourned. 


r» 


This  states  a  conclusion  rather  than  a  fact,  and  does  not  es- 
tablish a  formal  adjournment  and  the  contention  that  no  court 
•was  in  session  when  the  verdict  was  received.  The  fact  that  the 
presiding  justice  left  the  court  room,  a  jury  being  out,  would  not 
adjourn  the  court.  While  it  is  true,  as  claimed,  that  the  parties 
had  no  opportunity  to  poll  the  jujry,  that  the  court  was  not  there 
where  he  could  be  reached  for  the  purpose  of  a  further  charge  or 
causing  parts  of  the  evidence  to  be  read  to  the  jury  had  it  been 
necessary,  and  that  had  the  verdict  when  rendered  proved  to 
have  been  irregular  they  could  not  have  been  sent  back  for  fur- 
ther deliberation,  because  of  their  having  been  discharged  before 
the  verdict  was  received  by  the  clerk,  it  is  equally  true  that  such 
conditions  were  made  possible  by  the  stipulation  which  they  had 
the  right  to  make,  and  the  defendant  cannot  be  heard  to  com- 
plain in  this  court  of  such  results.  The  trial  court  could  have 
relieved  the  defendant  from  the  effect  of  the  stipulation  and 
waiver  because  of  mistake,  inadvertence,  or  other  good  cause; 
but  such  action  was  not  invoked  in  its  behalf,  and  it  is  too  late 
to  now  complain  of  the  necessary  results  of  its  own  acts,  although 
injurious  to  its  interests.  We  see  no  reason  why.  under  the 
authority  cited,  this  stipulation  was  not  one  that  counsel  had  a 
right  to  make,  which  cannot  be  repudiated  because  of  claimed 
inherent  illegality  of  the  proceedings  taken  under  its  provisions. 
The  absence  of  the  trial  justice  and  jury  when  the  verdict  was 
received  was  at  most  an  irregularity  which  the  parties  by  their 
stipulation  have  waived. 

Order  appealed  from  reversed,  with  costs. 

Order  reversed,  with  $io  costs  and  disbursements,  and  verdict,  together 
with  the  judgment,  reinstated.    All  conctir. 
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APLINIGTON  V.  PULLMAN  CO. 

[no  App.  Div.  250;  97  N.  Y.  Supp.  329.] 
(Supreme  Court,  Appellate  Division,  First  Department.    Dec.  30,  1905.) 

1.  Carriers — Conditions  on  Ticket. 

Conditions  upon  a  passenger's  ticket  only  become  binding  upon  him 
in  the  event  of  his  knowing  or  discovering  the  provisions  or  his  atten- 
tion being  drawn  thereto  or  the  circumstances  being  such  that  it  was 
negligence  for  him  not  to  discover  the  conditions. 

2.  Same — Sale  of  Berth — Failure  to  Furnish — ^Damages. 

Plaintiff  having  purchased  a  ticket  entitling  him  to  a  lower  berth 
on  a  sleeping  car,  he  was  informed  on  arriving  at  the  car  that  there 
was  no  lower  berth,  save  one  that  he  would  have  to  vacate  at  an 
early  hour  the  next  morning,  and,  fearing  to  take  an  upper  one,  as  he 
was  a  somnambulist,  he  left  the  car  and  entered  an  ordinary  coach, 
and  in  an  action  against  the  sleeping  car  company,  he  offered  to  prove 
inconvenience,  annoyances,  pain,  and  suffering  incident  to  traveling 
in  ordinary  coaches.  Held,  that  inasmuch  as  the  jury  might  find  that, 
in  addition  to  the  breach  of  contract,  there  was  in  effect  an  ejection 
from  the  car,  the  offered  evidence  should  have  been  admitted. 


Note. — ^Damages  Recoverable  by  Passenger  for  Breach  op  Contract  op 

Carriage. 

a.  In  general. — ^455. 

b.  Special  damage .--^^fio. 


a.  Jn  general. 

A  party  contracting  for  the  transportation  of  passengers  is  liable  for 
damages  arising  from  unreasonable  delay  along  the  route,  occasioned  by 
the  fault  or  neglect  of  those  legitimately  engaged  in  the  line  of  transporta- 
tion^ 

Van  Buskirk  v.  Roberts,  31  N.  Y.  661. 

The  measure  of  damages  for  breach  by  a  railroad  company  of  a  con- 
tract of  ca^rriage  made  with  a  passenger,  the  complaint  not  having  asked 
for  special"  daiblages,  is  merely  what  it  would  cost  the  passenger  to  get 
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3.  Same— Questions  for  Jury. 

It  was  for  the  jury  to  say  whether  plaintiff's  conduct  in  refusing 
to  accept  the  lower  berth,  or  an  upper  berth,  was  unreasonable,  so 
as  to  go  in  mitigation  of  damages. 

O'Brien,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County.  . 

Action  by  Henry  Aplington  against  the  Pullman  Company. 
From  a  judgment  in  favor  of  defendant,  and  from  an  order  deny- 
ing motion  for  a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON. 
CLARKE,  INGRAHAM,  and  LAUGHLIN,  JJ. 


Henry  Aplington,  in  pro.  per.,  for  appellant. 
Allan  McCulloh,  for  respondent. 


LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  the 
wrongful  ejectment  of  the  plaintiff  from  one  of  the  defendant's 
sleeping  cars  in  which  he  had  purchased  a  berth.  On  the  14th 
day  of  March,  1901,  the  plaintiff  at  San  Antonio,  Tex.,  pur- 

Dahages  Recoverable  by  Passenger  for  Breach  op  Contract  op  Car- 
riage,— continued. 

from  the  point  of  departure  to  his  destination  in  the  most  feasable  and 
reasonable  way. 

Rose  V.  King,  76  App.  Div.  308;  78  N.  Y.  Supp.  4191 

Miller  v.  King,  88  Hun,  181 ;  68  St  Rep.  582 ;  34  N.  Y.  Supp.  425. 

If  the  passenger  is  obliged  to  return  to  the  starting  point  because  of  the 
carrier's  failure  to  complete  the  contract  of  carriage,  the  passenger  can 
recover  the  amount  paid  as  the  purchase  price  of  the  ticket  for  the  trip. 

Williams  v.  Vanderbilt,  28  N.  Y.  217. 

A  lawyer  delayed  by  a  railroad  wreck  and  who  has  not  informed  the 
carrier  of  special  circumstances  which  make  it  necessary  for  him  to  reach 
his  destination  on  schedule  time,  can  recover  of  the  carrier  merely  com- 
pensatory damages.     Such  damages  consist  of  the  valu^  of  his  time, 
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chased  of  the  agent  of  the  Galveston,  Harrisburg  &  San  An- 
tonio Railroad  Company  a  through  ticket  for  a  continuous  pas- 
sage to  New  York,  and  at  the  same  time  purchased  a  ticket  from 
the  defendant  company  for  a  double  lower  berth  in  a  sleeping 
car  from  San  Antonio,  Tex.,  to  Jersey  City.  The  Pullman  Com- 
pany's ticket  was  in  two  parts ;  one  for  the  lower  berth  to  New 
Orleans,  and  the  other  for  the  remainder  of  the  journey.  The 
agent  who  sold  the  Pullman  ticket  to  the  plaintiff  designated  in 
writing  thereon  that  he  was  to  have  a  lower  berth  from  New 
Orleans,  but  did  not  designate  the  number  of  the  berth.  There 
was  printed  on  the  ticket  in  'fine  type  over  the  printed  signature 
of  the  general  ticket  agent  under  the  heading  "Important,"  the 
following : 

"Agent  selling  this  ticket  will  punch  accommodation  sold  and  paid  for 
whether  one  or  two  berths,  but  will  not  write  in  the  section  number, 
nor  say  whether  lower  or  upper  in  this,  the  second  coupon.  Agent  must 
not  sell  drawing,  state  or  private  room  until  he  has  first  obtained  per- 
mission of  office  holding  same." 

The  attention  of  the  plaintiff  was  not  drawn  to  this  matter, 
and  he  did  not  read  it.     Evidently,  the  agent  of  the  company 

Damages  Recoverable  by  Passenger  for  Breach  of  Contract  of  Car- 
riage,— continued. 

during  the  period  of  delay,  based  upon  the  average  of  what  he  had 
earned  for  at  least  a  year  preceding  the  time  of  the  occurrence. 

Cooley  V.  Pennsylvania  R.  Co.,  40  Misc  239 ;  81  N.  Y.  Supp.  692. 

Where  a  jury  in  an  action  against  a  railroad  company,  found  for  the 
plaintiff  in  the  sum  of  $76  for  breach  of  a  contract  of  carriage,  when  he 
could  have  procured  a  conveyance  to  his  destination  by  the  expenditure 
of  not  exceeding  $1,  the  trial  court  was  justified  in  setting  aside  the 
verdict  and  granting  a  .new  trial,  unless  the  plaintiff  stipulated  to  reduce 
the  award  to  $2. 

Rose  V.  King,  76  App.  Div.  508;  78  N.  Y.  Supp.  419. 

Where  carriers  of  passengers  agree  to  transport  a  person  from  one 
place  to  another,  by  a  particular  vessel,  which  vessel,  without  the  knowl- 
edge of  either  party,  is  a  total  wreck,  at  the  time,  so  that  performance 


458  VOLUME  XVII. 


Appellate  Division.  [Dec 


considered  it  the  custom,  or  deemed  it  proper  that  he  should 
designate  upon  the  ticket  that  the  plaintiff  was  to  have  a  lower 
berth.  However,  even  if  the  .ticket  constituted  the  contract  in 
part,  it  could  only  become  binding  on  the  plaintiff  in  the  event 
of  his  knowing  or  discovering  its  provisions  or  his  attention  being 
drawn  thereto,  and  whether  he  was  negligent  in  not  discovering 
the  same  would,  at  most,  be  a  question  for  the  jury.  Grossman  v. 
Dodd,  63  Hun,  324;  43  St.  Rep.  375 ;  17  N.  Y.  Supp.  855,  affirmed 
137  N.  Y.  599;  33  N.  E.  642;  51  St.  Rep.  929;  Eddy  v.  Syracuse 
Rapid  Transit  Ry.  Co.,  50  App.  Div.  109;  63  N.  Y.  Supp.  645. 
Moreover,  the  parol  agreement  under  which  the  ticket  was  pur- 
chased either  alone  or  in  connection  with  the  ticket  constituted 
the  contract.  Cases  supra ;  N.  Y.,  L.  E.  &  W.  R.  Co.  v.  Winter's 
AdmV.,  143  U.  S.  60;  12  Sup.  Ct.  356;  36  L.  ed.  71;  Mann 
Boudoir  Car  Co.  v.  Dupre,  54  Fed.  646;  4  C.  C.  A.  540;  21 
L.  R.  A.  289;  Zimmer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  137  N.  Y.  460; 
33  N.  E.  642;  51  St.  Rep.  269. 

The  plaintiff  testifies  that  he  stated  to  defendant's  ageiit  that 
he  desired  a  lower  berth  through  to  Jersey  City,  and  asked  if  he 
could  have  it,  and  was  informed  that  he  could,  and  received  and 
accepted  the  ticket  on  the  understanding  that  it  was  for  a  lower 
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of  the  engagement  is  impossible,  the  only  obligation  resting  upon  the 
carriers  is  to  return  to  the  other  party,  with  interest,  the  money  paid 
by  him. 

Briggs  v.  Vanderbilt,  19  Barb.  222. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
breach  of  a  contract  of  carriage,  it  appeared  that  the  plaintiff  purchased 
two  tickets  from  Cumberlnd,  Md.,  to  New  York,  under  a  contract  by 
which  the  defendant  agreed  to  carry  the  plaintiff  and  his  wife  to  their 
destination  on  a  certain  express  train  without  change.  On  reaching 
Philadelphia,  the  defendant,  in  violation  of  its  contract,  refused  to  con- 
tinue the  trip  and  informed  the  plaintiff  that  he  would  have  to  wait  over 
in  that  city  three  or  four  hours  for  another  train.    The  plaintiff  and  his 
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berth  through.  He  had  therefore  obtained  the  right  from  the 
railroad  company  to  through  transportation  and  from  the  Pull- 
man Company  to  the  use  of  a  double  lower  berth  in  one  of  its 
cars  throughout  the  jojumey  authorized  by  the  railfoad  ticket. 
He  started  on  the  journey  on  the  evening  of  the  14th  of  March. 
That  part  of  the  ticket  calling  for  a  lower  berth  from  San  An- 
tonio to  New  Orleans  was  taken  up  by  the  conductor,  and  plain- 
tiff was  assigned  to  and  occupied  a  lower  berth  until  he  reached 
New  Orleans  the  following  evening.  At  the  outskirts  of  the  city, 
evidently  at  a  junction,  the  plaintiff,  with  other  passengers,  was 
directed  to  vacate  the  sleeping  car,  and  take  another  train  there 
for  New  York.  The  plaintiff  did  as  he  was  directed,  and  en- 
tered the  sleeping  car  of  the  defendant  attached  to  the  New 
York  train,  and  bound  for  Jersey  City  at  about  7.45  p.  m.  He 
presented  to  the  Pullman  car  conductor  the  unused  portion  of 
the  Pullman  ticket,  and  asked  for  a  lower  berth  for  which  it 
called.  The  conductor  informed  him  that  upper  8  had  been 
assigned  to  him ;  that  there  was  only  one  unoccupied  lower  berth, 
which  was  reserved  from  Montgomery,  Ala.,  where  the  train 
would  arrive  about  6.10  the  following  morning,  and  that,  in  the 
meantime,  he  might  occupy  the  berth,  but  would  be  obliged  to 
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wife  took  passage  to  New  York  on  another  railroad.  The  only  pecuniary 
loss  which  the  plaintiff  suffered  was  five  dollars  which  he  paid  for  the 
two  tickets  purchased  from  the  other  railroad  company.  It  was  held  that 
the  plaintiff's  recovery  should  be  limited  to  five  dollars  paid  for  the  rail- 
road tickets. 

Miller  v.  Baltimore  &  O.  R.  Co.,  89  App.  Div.  457;  85  N.  Y.  Supp.  883. 

Where  plaintiff  contracted  with  a  carrier  for  continuous  transportation 
to  destination »  but  the  carrier  broke  the  contract,  and  plaintiff  was  com- 
pelled to  obtain  other  transportation  from  intermediate  point  to  des- 
tination, he  was  not  entitled  to  recover  damages  for  mere  inconvenience, 
annoyance  and  delay,  in  the  absence  of  proof  of  actual  physical  or  mental 
injury. 

Miller  v.  Baltimore  ft  O.  R.  Co.,  89  App.  Div.  457;  85  N.  Y.  Supp.  $33* 
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vacate  the  same  at  that  hour.  The  plaintiff  demanded  a  lower 
berth  through  to  Jersey  City  in  accordance  with  his  ticket.  In 
the  meantime  the  conductor  sold  the  lower  berth  to  Mont- 
gomery. All  of  the  lower  berths  having  been  sold,  and  the  con- 
ductor having  refused  to  give  him  a  lower  berth,  the  plaintiff 
left  the  car,  and  entered  an  ordinary  day  coach  on  the  same 
train  on  which  he  rode  all  night.  He  offered  to  prove  that  he 
was  obliged  to  change  cars  at  Montgomery  at  6.10  the  following 
morning,  at  Atlanta  at  noon,  and  at  Washington  at  7  o'clock  the 
following  morning,  and  that  he  was  obliged  to  ride  in  a  day 
coach  all  the  way  for  two  nights  and  a  day  and  a  half ;  that  he 
was  afraid  to  take  an  upper  berth  owing  to  the  fact  that  from 
infancy  he  had  been  accustomed  to  walk  in  his  sleep,  and  be- 
lieved that  it  would  endanger  his  life  to  occupy  an  upper  berth ; 
that  there  were  no  conveniences  for  washing  or  sleeping  in  the 
cars  in  which  he  was  obliged  to  ride,  and  that  he  sustained  in- 
conveniences and  annoyances,  and  pain  and  suffering  incident  to 
traveling  in  that  manner,  and  owing  to  the  associates  that  he  en- 
countered in  the  day  coaches.  Counsel  for  the  defendant  objected 
to  this  evidence,  and  it  was  excluded,  and  plaintiff  duly  excepted. 
The  trial  court  rules  that  defendant  violated  its  contract  with 
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b.  Special  damage. 

In  order  to  hold  the  carrier  for  damages  beyond  those  which  accrue 
upon  his  negligent  delay  naturally  and  in  the  order  of  things,  he  must 
be  informed  of  the  special  circumstances  which  make  promptness  on  his 
part  important  to  the  passenger  and  which  may  occasion  exceptional 
damages  as  the  result  of  his  delay. 

Cooley  V.  Pennsylvania  R.  Co.,  40  Misc  239;  8x  N.  Y.  Supp.  692. 

Plaintiff  being  under  contract  to  exhibit  one  R.  in  Chicago  for  two 
weeks  commencing  January  9,  1893,  applied  to  the  defendant  at  its 
New  York  office,  January  5,  1893,  stating  the  circumstances,  and  it 
agreed  on  payment  of  eighteen  dollars  to  deliver  forthwith  to  R.,  at 
Johnstown*  Pa^  a  railroad  ticket  to  Chicago,  but  the  ticket  was  not  de- 
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the  plaintiff,  but  that  his  damages  were  limited  to  the  cost  of  the 
sleeping  car  ticket  from  New  Orleans  to  Jersey  City,  which  was 
$8,  and  directed  a  verdict  for  that  amount.  The  plaintiff  asked 
to  go  to  the  jury  on  all  the  questions  in  the  case,  and  particularly 
on  the  question  of  his  ejectment  from  the  car  and  as  to  damages, 
and  excepted  to  the  refusal  of  the  court  to  grant  his  request  and 
to  the  verdict  as  directed.  We  are  of  opinion  that  the  learned 
court  was  right  in  ruling  that  the  defendant  was  guilty  of  a 
breach  of  its  contract ;  but  we  think  that  the  evidence  offered  on 
the  question  of  damages  should  have  been  received  and  sub- 
mitted  to  the  jury.  Where  one  purchases  a  ticket  for  a  continuous 
long  jojurney  and  perhaps  pays  an  additional  fare  to  travel  by 
special  train,  and  has  business  or  social  engagements,  or  is  in  a 
condition  of  health  that  requires  him  to  make  the  journey  at  that 
particular  time,  and  by  that  particular  train,  and  engages  a  berth, 
section,  or  stateroom  in  a  sleeping  car  for  his  health,  comfort, 
lor  convenience,  he  should  not,  when  the  sleeping  car  company 
refuses  him  the  conveniences  and  facilities  which  he  purchased, 
be  confined  to  a  recovery  of  the  cost  of  the  sleeping  car  ticket. 
That  would  not  be  adequate  compensation.  Public  policy  also 
requires  that  a  liberal  rule  of  damages  should  be  accorded  the 
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livered.  In  an  action  for  damages  occasioned  by  defendant's  neglect  to 
transmit  the  ticket,  it  was  held  that  the  plaintiff  was  entitled  to  judgment 
for  the  amount  paid  for  the  ticket,  and  also  the  plaintiffs  profits  for 
the  two  weeks'  engagement  at  Chicago. 

Liman  v.  Pennsylvania  R.  Co.,  4  Misc.  539;  54  St  Rep.  345;  24  N.  Y. 
Supp.  824. 

In  an  action  against  a  carrier  of  passengers,  to  recover  damages  for 
the  failure  of  the  defendant  to  carry  the  plaintiff  from  New  York  to  San 
Francisco,  via  Lake  Nicaraugua,  according  to  agreement;  it  was  held 
that  the  time  lost  by  reason  of  his  detention  on  the  route,  his  expenses 
while  so  detained,  and  of  his  return  to  New  York;  the  time  he  lost  by 
sickness,  after  he  returned  to  New  York,  and  the  expenses  of  such  sick- 
ness; so  far  as  the  same  were  occasioned  by  the  defendant's  negligence. 
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plaintiff  in  such  a  case.  If  the  damages  are  in  such  case  to  be 
limited  to  the  cost  of  the  ticket,  not  only  will  the  traveling  public 
be  seriously  inconvenienced  and  annoyed,  but  it  would  lead  to  the 
resale  of  tickets  for  gratuities  tendered  by  subsequent  applicants, 
and  result  in  the  utmost  confusion.  The  sleeping  car  company 
has  notice  of  every  element  of  damages  that  a  traveler  is  liable 
to  encounter  in  such  circumstances.  For  the  indignity  inflicted 
upon  the  passenger  in  the  presence  of  other  passengers  by  being 
refused  the  berth  which  he  had  purchased,  and  by  being  obliged 
tQ  leave  the  sleeping  car,  and  for  the  inconvenience  and  annoy- 
ance which  he  suffers  by  being  obliged  to  travel  in  a  day  coach 
without  sleeping  or  washing  facilities,  and  being  obliged  to 
change  cars  at  early  and  late  hours  he  should  be  compensated. 
Although  the  decisions  on  this  point  are  not  fully  in  accord,  the 
trend  of  judicial  authority  is  that  these  are  elements  of  damage 
for  which  a  recovery  may  be  had.  Buck  v.  Webb,  58  Hun,  185 ; 
33  St.  Rep.  824;  II  N.  Y.  Supp.  617;  Braun  v.  Webb,  32  Misc. 
243;  65  N.  Y.  Supp.  668;  Nevin  v.  Pullman  Pal.  Car  Co.,  106 
111.  222;  46  Am.  Rep.  688;  Hughes  v.  Pullman  Pal.  Car  Co., 
(C.  C).  74  Fed.  499;  Pullman's  Pal.  Car  Co.  v.  King,  99  Fci. 
380;  39  C.  C.  A.  573;  cited  approvingly  Gillespie  v.  Brooklyn 
Heights  R.  Co.,  178  N.  Y.  361 ;  70  N.  E.  857;  66  L.  R.  A.  618; 
102  Am.  St.  Rep.  502 ;  Mann-Boudoir  Car  Co.  v.  Dupre,  54  Fed. 
646;  4  C.  C.  A.  540;  21  L.  R.  A.  289;  Pullman  Pal.  Car  Co.  v. 
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or   breach   of  duty,   were   legitimate  and   legal  damages,   which   plaintiff 
was  entitled  to  recover. 

Williams  v.  Vanderbilt,  28  N.  Y.  217. 

A  party  who  engaged  transportation  over  the  line  from  New  York  to 
San  Francisco,  by  way  of  Panama,  and  who  was  unreasonably  detained 
nt  T"''-''**T>  bv  the  default  of  the  transportation  company,  and  was  thereby 
specially  damaged,  as  by  sickness,  loss  of  journey,  etc.,  was  permitted  to 
maintain  his  action  for  damages  consequentially  sustained. 

Van  Buskirk  v.  Roberts,  31  N.  Y.  66i. 
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Booth  (Tex.  Civ.  App.),  28  S.  W.  719.  See,  also,  Gillespie  v. 
Brooklyn  Heights  Ry.  Co.,  178  N.  Y.  347;  70  N.  E.  857;  66 
L.  R.  A.  618;  102  Am.  St.  Rep.  503. 

The  action,  strictly  speaking,  is  not  ex  contractu.  It  would  not 
be  assignable  and  the  statute  of  limitations  relating  to  torts  as 
distinguished  from  contracts  would  be  applicable.  Webber  v. 
Herkimer  &  M.  St.  R.  Co.,  109  N.  Y.  311;  15  St.  Rep.  262; 
16  N.  E.  358.  The  action  is,  however,  ex  contractu  in  the  sense 
that  the  wrongful  act  in  refusing  the  plaintiff  the  berth  and  ex- 
cluding him  from  the  sleeping  car,  which  is  the  gravamen  of  the 
case,  is  dependent  upon  the  contract.  A  recovery  may  be  had 
both  for  the  breach  of  contract — the  value  of  the  ticket — and 
for  the  tort.  It  is  not  essential,  however,  to  analyze  the  nature 
of  the  action.  The  facts  are  pleaded.  The  plaintiff  has  not 
alleged  merely  a  breach  of  contract,  but  he  has  alleged  his  wrong- 
ful ejectment.  This  distinguishes  the  case  from  Miller  v.  Balti- 
more &  O.  R.  Co.,  89  App.  Div.  457 ;  85  N.  Y.  Supp.  883,  which 
was  an  action  on  contract  where  there  was  no  ejectment.  Th^ 
learned  counsel  for  the  respondent  contends  that  there  was  no 
cjejctment  here,  and  that  the  plaintiff  voluntarily  left  the  car. 
We  are  of  opinion  that  this  cannot  be  said  as  matter  of  law.  The 
jury  couJd  well  have  found  that  there  was  nothing  left  for  the 
plaintiff  to  do  but  to  leave  the  car,  and  that  it  constituted  none 
the  less  an  ejectment  that  he  did  so  on  being  repeatedly  informed 
that  he  could  not  have  the  berth  which  he  had  purchased  or  any 
lower  berth  without  waiting  to  be  further  humiliated  by  being 
commanded  to  leave  or  for  the  application  of  force.  Townsend  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  56  N.  Y.  295;  15  Am.  Rep.  419; 
Buck  V.  Webb,  58  Hun,  185 ;  33  St.  Rep.  824;  ii  N.  Y.  Supp.  617. 
The  plaintiff  was  on  the  train,  and,  for  aught  that  appears,  it 
had  started  at  the  time  of  his  interview  with  the  conductor.  The 
plaintiff  was  technically  right  at  least  in  insisting  on  a  lower 
berth,  for  the  contract  was  for  a  lower  berth,  and  he  was  entitled 
to  what  he  engaged,  even  though  another  might  answer.  Pull- 
man Palace  Car  Co.  v.  Taylor,  65  Ind.  153;  32  Am.  Rep.  57.  If 
the  jury  believed  that  he-  was  accustomed  to  walk  in  his  sleep  they 
would  readily  find  that  he  was  justified  in  refusing  to  take  an 
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upper  berth.  Whether  his  conduct  was  reasonable  in  refusing- 
to  accept  the  lower  berth  for  the  first  night,  which  he  would  have 
been  obliged  to  vacate  early  in  the  morning,  or  in  refusing  to 
accept  an  upper  berth,  was  a  question  of  fact  for  the  jujry;  and 
any  unreasonable  conduct  on  his  part  would  go  in  mitigation  of 
damages.  Pulhnan's  Palace  Car  Co.  v.  King,  99  Fed.  380;  39 
C.  C.  A.  573.  The  evidence  excluded,  however,  should  have 
been  received,  and,  for  this  error,  a  new  trial  must  be  awarded. 

It  follows,  therefore,  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 
All  concur,  except  O'BRIEN,  P.  J.,  and  INGRAHAM,  J.,  who- 
dissent 
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KEARNY  V.  METROPOLITAN  TRUST  CO.  OF  CITY  OF 

NEW  YORK. 

[no  App.  Div.  231S;  97  N.  Y,  Supp.  274J] 

(.Supreme  Court,  Appellate  Division,  First  Department,    Dec.  3a  1905) 

I.  Banks  and  Banking — ^Relation  to  Dbpositob — Paymknts  on  Forged 
Indorsements. 

The  relation  between  a  bank  and  its  depositor  is  that  of  debtor  and 
creditor,  and  th*e  bank  is  under  an  implied  contract  to  disburse  the 
money  standing  to  the  depositor's  credit  only  upon  his  order  and  in 
conformity  with  his  directions,  and  makes  payments  upon  forged 
indorsements  at  its  peril,  in  the  absence  of  some  ground  of  estoppel 
or  negligent  act  on  the  part  of  the  depositor. 

a.  Same— Actions  against  Bank — ^Loss  to  Depositor. 

Plaintiff  gave  his  note  to  his  assignor  and  received  in  exchange 
therefor  the  latter's  check  on  defendant  bank,  payable  to  a  third 
person.     The  third  person  did  not  use  the  check;  but  it  was  un- 


NoTB.— 'Liability  of  Banks  of  Deposit  for  Payments  on  Forged  Checks 

AND  Indorsements. 

a.  In  general. — ^. 

b.  Remedies. — ^470. 

c.  Remedies. — ^475. 

1.  Negligence  of  maker. — 476. 

2.  VeriUcation  of  accounts. — ^479. 

(a)  By  agent. — 481. 

3.  Detection  and  notiHcation  of  forgery.^-^Z- 

This  note  does  not  include  the  cases  involving  the  liability  of  savings 
banks,  which  are  treated  in  a  note  in  14  Ann.  Cas.  81,  entitled,  "Liability 
of  Savings  Banks  for  Payments  on  Forged  Qiecks  and  Recdpts." 

a.  In  general. 

The  principle  that  a  bank  cannot  pay  out  the  money  of  a  depositor  OB 
forged  checks  and  debit  them  to  his  account  is  clearly  established. 

34 
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authorizedly  indorsed  in  his  name,  and  the  bank  paid  it  in  reliance 
on  the  forged  indorsement.  The  plaintiff's  assignor  assigned  to  plain- 
tiff his  claim  against  ^defendant  for  wrongfully  paying  the  check, 
and  plaintiff  brought  suit  thereon.  Held,  that  a  contention  that 
plaintiff's  assignor  had  sustained  no  loss  by  reason  of  defendant's 
act,  and  that  consequently  plaintiff  was  not  entitled  to  maintain  the 
action,  was  without  merit. 

3.  Samk— RETintN  OP  Checks — Assumption  by  Dbpositds. 

Where  a  bank  returns  a  check  to  a  depositor  as  evidence  of  a  pay- 
ment made  by  his  direction,  the  depositor  may  assume  that  the  bank 
has  ascertained  that  the  indorsements  on  the  check  are  genuine  and 
that  no  unauthorized  payment  has  been  made. 

4.  Same^Negligence  op  DEP0siT(Ht— Efpect  as  Estoppel. 

Any  negligence  of  a  depositor  in  not  discovering  that  an  indorse- 
ment on  a  check  returned  to  him  by  the  bank  was  forged  was  not 
prejudicial  to  the  bank,  and  did  not  estop  the  depositor  to  repudiate 
the  payment  made  by  the  bank  on  the  forged  indorsement,  where  it 
appeared  that  the  bank  paid  the  check  a  little  over  a  month  after  it 
was  drawn  and  several  months  before  it  was  returned  to  the  de- 
positor, and  made  the  payment  in  reliance  upon  a  guaranty  of  in- 
dorsements made  by  another  bank. 

LiABiUTY  OP  Banks  of  Deposit  for  Payments  on  Forged  Checks  and  In- 
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Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209. 

Thomson  v.  Bank  of  British  North  America,  82  N.  Y.  i. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371; 

37  St.  Rep.  376. 

It  is  equally  clear  that  it  makes  no  difference  that  the  forgery  was  com- 
mitted by  a  confidential  clerk  of  the  depositor,  who  by  his  position  had 
unusual  facilities  for  perpetrating  the  fraud  and  imposing  the  forged 
paper  upon  the  bank. 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371; 
37  St.  Rep.  376. 

It  is  the  duty  of  the  bank  to  ascertain  whether  or  not  the  signature  of 
the  depositor  or  the  indorsement  of  the  designated  payee  upon  a  check 
is  genuine. 
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5.  Same — ^Action  against  Bank — ^Defenses — ^Delay. 

Delay  in  suing  a  bank  for  paying  a  check  on  a  forged  indorse- 
ment until  after  the  death  of  the  person  probably  guilty  of  the 
forgery  was  no  defense  to  the  action,  where  the  forgery  was  con- 
cealed from  plaintiff  until  near  the  time  of  the  death  of  such  person. 

6.  Same — Tender  of  Forged  Check — Sufficiency. 

Defendant  bank,  in  reliance  on  a  forged  indorsement,  cashed  a 
check  drawn  by  plaintiff's  assignor.  Plaintiff's  attorney  took  the 
check  to  defendant's  executive  officer,  showed  it  to  him,  and  told 
him  that  he  wanted  reimbursement.  The  officer,  without  raising  any 
objection  on  the  question  of  tender,  referred  plaintiff's  attorney  to  de- 
fendant's counsel,  who  wrote  a  letter  denying  liability  and  refusing 
payment.  Held,  that  there  was  a  sufficient  tender  of  the  check  to 
enable  plaintiff  to  sue  the  bank. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  B.  Kearny  against  the  Metropolitan  Trust 
Company  of  the  City  of  N«ew  York.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial,  defendant  appeals. 
AfHrmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, LAUGHLIN,  and  HOUGHTON,  JJ. 
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Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  37^1 
37  St.  Rep.  376. 

In  disbursing  a  customer's  funds,  a  bank  can  pay  them  only  in  the 
usual  course  of  business  and  in  conformity  to  his  directions. 

Crawford  v.  West  Side  Bank,  100  N.  Y.  50;  2  N.  E.  881. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371; 
37  St.  Rep.  376. 

It  is  liable  for  all  payments,  except  those  made  at  the  time  when,  to 
the  person  whom,  and  for  the  amount,  authorized  by  the  depositor. 

Crawford  v.  West  Side  Bank,  100  N.  Y.  50;  2  N.  E.  881. 

.   The  bank  is   from  necessity  responsible  for  any  omission  to  discover 
the  original  terms  and  conditions  of  a  check,  once  properly  drawn  upon 
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Charles  E.  Rushmore,  for  appellant. 

Howard  R.  Bayne,  for  respondent. 

McLaughlin,  J.  in  March,  1899,  the  plaintiff  had  certain 
negotiations  with  one  Grow,  who  represented  himself  to  be  the 
attorney  for  one  Amasa  Clarke,  one  of  the  executofs  of  the 
Sturtevant  estate.  These  negotiations  finally  resulted  in  an  agree- 
ment between  Grow  and  the  plaintiff,  in  which  the  former,  rep- 
resenting himself  attorney  "for  the  executors  of  the  Sturtevant 
estates  for  the  sale  of  the  Sturtevant  Hotel  in  the  city  of  New 
York,"  agreed  o  sell  to  the  latter  the  Sturtevant  Hotel  with  cer- 
tain personal  property  for  $1,500,000,  of  which  $2,500  was  to  be 
paid  at  the  execution  of  the  agreement  and  the  balance  in  60 
days  thereafter,  when  title  to  the  property  contracted  to  be  sold 
was  to  pass.  On  the  day  the  agreement  was  signed  plaintiff 
borrowed  from  one  Cunningham  $3,000,  for  which  he  gave  his 
promissory  note.  The  money  borrowed  was  paid  by  two  checks, 
one  for  $500,  payable  to  the  plaintiff's  order,  and  the  other  for 
$2,500,  to  the  order  of  "Amasa  Clarke,  Extr.,"  which,  at  plain- 
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it,  because,  at  the  time  of  payment,  it  is  the  only  party  interested  in  pro* 
tecting  its  integrity,  who  has  the  opportunity  of  inspection. 

Id. 

This  liability  arises,  when  an  alteration  of  a  material  part  of  a  check 
has  been  effected,  even  though  it  be  done  so  skilfully  as  to  defy  detection 
by  examination. 

Id. 

The  liability  of  the  bank,  however,  for  a  loss  occasioned  by  its  want  of 
vigilance,  is  confined  to  the  maker  alone. 

Id. 

So  far  as  other  parties,  through  whose  hands  an  altered  check  passes, 
are  concerned,  they  have  the  same  opportunity  for  detecting  fraudulent 
alterations  in  the  body  of  the  check  that  the  bank  has  and,  as  to  them. 
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tiff's  direction,  was  delivered  to  Grow.  The  $2,500  check  was, 
on  that  day  or  the  day  following,  sent  by  Grow  to  Clarke  at 
Boston,  Mass.  Upon  its  receipt,  Clarke  returned  the  same  to 
Grow.  Just  why  does  not  appear ;  but  upon  the  trial  Clarke  tes- 
tified, and  his  testimony  was  uncontradicted,  that  Grow  never 
acted  as  his  attorney,  never  was  authorized  to  sell  the  Sturtevant 
House  property  or  enter  into  any  contract  for  that  purpose,  and 
that  he  never  knew  he  made  such  a  contract  until  some  time  in 
1902,  when  plaintiff  sought  to  obtain  from  him  the  amount  of  the 
check.  After  the  check  had  been  returned  by  Clarke  to  Grow  he 
delivered  it  (bearing  the  indorsements  "Amasa  Clarke  Extr." 
and  his  own)  to  one  Risley,  whom  he  requested  to  advance  the 
money  thereon,  which  he  did,  after  having  the  check  certified  by 
the  defendant.  The  check  was  subsequently  paid  by  the  Irving 
National  Bank,  and  on  the  6th  of  May  following  paid  by  the 
defendant  through  the  clearing  house.  The  indorsement  "Amasa 
Clarke,  Extr."  was  a  forgery,  and  the  plaintiff,  as  the  assignee 
of  Cunningham,  brought  this  action  to  recover  the  amount  of 
the  check,  upon  the  ground  that  the  same  was  not  paid  to  the 
order  of  the  payee  therein  named.    At  the  conclusion  of  the  trial 
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after  payment,  it  is  responsible  only  for  the  genmneness  of  the  maker's 
eignatnre. 

Id 

Where  a  depositor,  intending  to  be  absent  a  few  days,  gives  a  post- 
dated check,  to  his  clerk,  payable  to  the  latter's  order,  to  be  used  in  pay- 
ing the  employes,  and  the  clerk  alters  the  date  and  draws  the  money  and 
absconds,  in  an  action  to  recover  an  alleged  balance  on  deposit,  the  bank 
cannot  charge  to  the  depositor's  account  the  amount  of  the  check. 

Id. 

A  bank  paying  a  certified  check  on  a  forged  indorsement  is  liable  to  the 
payee,  as  the  legal  owner  of  the  check,  for  the  amount  so  paid. 

Lane  v.  NufFer,  25  St.  Rep.  833;  5  N.  Y.  Supp.  421. 

But  the  bank  in  such  a  case  is  not  liable  to  the  maker. 

Thomson  v.  Bank  of  British  North  America,  82  N.  Y.  i. 
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the  court  directed  a  verdict  for  the  plaintiff  for  the  full  amount 
claimed,  together  with  interest,  and  from  the  judgment  entered 
thereon,  as  well  as  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  has  appealed. 

The  relation  existing  between  a  bank  and  a  depositor  is  that 
of  debtor  and  creditor,  from  which  relation  there  is  implied  a 
contract  on  the  part  of  the  bank  to  disburse  the  moneys  stand- 
ing to  the  depositor's  credit  only  upon  his  order  and  in  con- 
formity with  his  directions;  and  a  payment  cannot  be  charged 
against  the  depositor's  account  unless  he  has  actually  directed 
such  payment  to  be  made.  Critten  v.  Chemical  Nat.  Bank,  171 
N.  Y.  219 ;  63  N.  E.  969 ;  57  L.  R.  A.  529.  Payments  made  upon 
forged  indorsements  are  at  the  peril  of  the  bank,  unless  it  can 
claim  protection  upon  some  principle  of  estoppel  or  by  reason 
of  some  negligent  act  chargeable  to  the  depositor.  Shipman  v. 
Bank  of  the  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371; 
37  St.  Rep.  376;  12  L.  R.  A.  791;  22  Am.  St.  Rep.  821.  This 
follows  from  the  implied  contract  which  exists  between  a  bank 
and  a  depositor.  The  drawer  of  a  check  is  not  presumed  to  know, 
and  as  a  matter  of  fact  seldom  does  know,  the  signature  of  the 
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A  bank  is  liable  for  ^ross  negligence  in  paying  to  the  clerk  of  a  de- 
positor a  check  which  the  teller  saw  had  been  altered  by  the  substitution 
of  the  word  "Cash"  for  the  name  of  the  payee  over  an  erasure  and  on 
which  the  number  of  dollars  was  also  written  over  an  erasure,  without 
inquiry  as  to  the  reason  or  authority  for  the  alteration. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  63  N.  E.  969. 

And,  as  such  action  contributed  to  the  successful  continuance  of  a  series 
of  similar  forgeries  by  the  clerk,  it  renders  the  bank  liable  for  the  payment 
of  subsequent  altered  checks  and  defeats  its  claim  that  the  loss  was  due 
to  the  negligence  of  the  depositor  in  respect  to  the  verification  of  the 
retMmed  vouchers. 

Id. 

b.  Remedies, 

An  action  by  a  depositor  for  the  amount  of  altered  chedcs  over  the  tuns 
for  which  they  were  originally  drawn  is  one  on  contract  for  a  debt  and 
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payee.  The  bank  has  the  opportunity  to  ascertain  whether  or 
not  an  Indorsement  is  genuine,  and  if  it  does  not  do  so  before 
making  the  payment,  then,  if  the  indorsement  is  not  genuine,  it 
must  stand  the  loss. 

But  it  is  urged  that,  inasmuch  as  plaintiff  sues  as  the  assignee 
of  Cunningham,  he  has  failed  to  establish  a  cause  of  action,  be- 
cause Cunningham  has  sustained  no  loss.  I  am  unab%  to  see  the 
force  of  this  claim,  nor  do  I  think  it  follows  that  Cunningham, 
because  he  holds  the  promissory  note  of  Kearny,  has  sustained  no 
loss.  Upon  receiving  the  check  in  question  and  the  other  one  for 
$500,  it  is  true  plaintiff  gave  his  promissory  note  for  the  amount 
represented  thereby,  which  has  not  been  paid.  Plaintiff  is 
obligated  to  pay  it,  and  if  he  does  not  get  the  benefit  of  the  check 
for  $2,500,  then  there  has  been  a  failure  of  consideration  for  the 
note  to  this  extent.  Even  if  the  checks  were  taken  by  the  plain- 
tiff as  and  for  cnsh,  that  circumstance  does  not  relieve  Cunning- 
ham from  his  legal  obligation  as  drawer,  ^nd  while  it  may  be 
conceded  that  he  has  done  his  duty,  and  it  is  through  no  fault 
of  his  that  Kearny  did  not  get  his  money,  if  the  check  were  col- 
lected upon  a  forged  indorsement,  that  does  not  furnish  a  suffi- 
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is  not  changed  to  one  in  tort  by  an  allegation  of  contributory  negligence 
in  the  reply,  used  only  to  defeat  the  defense  of  negligence  of  the  depositor 
raised  by  the  answer. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  63  N.  E.  969. 

Where  checks  payable  to  plaintiff's  order  are  stolen  and  negotiated  by 
forged  indorsements  to  a  person  who  deposits  them  in  a  bank,  which 
collects  them  and  pays  the  proceeds  to  the  depositor,  plaintiff,  in  an 
action  for  conversion,  can  recover  from  the  bank  'he  amount  of  the 
checks. 

Salomon  v.  State  Bank,  28  Misc.  324;  59  N.  Y.  Supp.  407. 

If  a  depositor  procures  the  certification  of  a  check,  drawn*  at  his  re- 
quest, by  his  bank,  upon  another  bank,  payable  to  a  third  person,  it  will 
be  regarded  as  between  the  depositor  and  his  bank  as  paid  and  he  cannot 
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cient  reason  why  the  loss  hould  remain  upon  Kearny,  instead 
of  upon  Cunningham.  The  check  was  received  as  a  consideration 
for  the  note  only  in  consideration  of  Cunningham's  legal  obliga- 
tion as  drawer  and  of  Kearny's  right  as  holder,  which  included 
the  right  of  recourse  to  Cunningham  if,  upon  proper  indorse- 
ment and  due  demand,  the  check  should  not  be  paid  by  the 
drawee,  ^hepard  &  Morse  Lumber  Co.  v.  Eldridge,  171  Mass. 
516;  51  N.  E.  9;  41  L.  R.  A.  617;  68  Am.  St.  Rep.  446.  In 
Thomson  v.  Bank  of  British  North  America,  82  N.  Y.  i,  it  was 
held  that  where  a  debtor  pays  his  creditor  by  a  check  to  the  order 
of  his  creditor  or  one  designated  by  the  latter,  and  the  check  is 
lost  by  or  fraudulently  obtained  from  the  creditor  and  is  paid 
to  the  finder  or  fraudulent  holder  on  a  forged  indorsement  of  the 
payee,  the  debtor  is  not  discharged,  and  may  be  again  called  upon 
to  pay  the  debt  "unless  in  some  very  special  case  (if  such  a  case 
can  be  supposed),  where  the  check  was  taken  in  absolute  payment 
and  extinguishment  of  the  debt. 

It  is  also  urged  that  the  recovery  cannot  be  sustained  because 
Cunningham  was  guilty  of  negligence  in  not  discovering  the 
forgery  when  the  check  was  returned  to  him.    The  check  was 
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recover  its  amount  from  the  latter,  but  his  remedy  is  against  the  drawee 
bank,  upon  its  payment  of  the  check  upon  a  forged  indorsement. 

Thomson  v.  Bank  of  British  North  America,  82  N.  Y.  i. 

Where  a  depositor  has  his  bank  draw  its  check  upon  another  bank 
payable  to  a  third  person  and  the  depositor's  attorney,  who  is  also  the 
payee's  attorney,  forges  the  latter's  indorsement  and  the  drawee  bank 
pays  the  check  and  the  depositor's  bank  charges  the  amount  to  his  ac- 
count, he  can  open  the  settled  account  and  recover  the  amount  of  the 
check,  in  the  absence  of  evidence  that  his  delay  in  discovering  and  giving 
notice  of  the  forgery  had  caused  his  bank's  remedy  over  against  its  own 
bank  to  be  barred  by  the  statute  of  limitations. 

Id. 

Although  the  drawee  bank  is  the  party  in  default  who  should  sustain 
the  ultimate  loss,  as  the  defendant  is  the  only  party  to  whom  that  bank 
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returned  on  the  6th  of  October,  1899.  Just  how  he  could  then 
have  ascertained  that  the  indorsement  of  Clarke  was  a  forgery 
is  not  suggested,  nor  were  any  facts  presented  from  which  the 
jury  would  have  been  justified  in  finding  that  he  could  have  ascer- 
tained that  fact  until  the  plaintiff  was  informed  by  Clarke  that  he 
had  never  used  the  check.  When  a  bank  returns  a  check  to  a  de- 
positor as  evidence  of  payment  made  by  his  direction,  the  de- 
positor has  a  right  to  assume  that  the  bank  has  ascertained  the 
indorsement  thereon  to  be  genuine  and  that  no  payments  have 
been  made,  except  as  are  authorized.  Shipman  v.  Bank  of  State 
of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371;  37  St.  Rep.  376;  12 
L.  R.  A.  791 ;  22  Am.  St.  Rep.  821.  But,  even  if  it  be  conceded 
that  he  were  negligent  in  the  respect,  ft  does  not  aid  the  appel- 
lant, because  it  does  not  appear  that  the  bank  was  injured  in  any 
way  by  ft.  If  ft  were  injured,  then  it  was  for  the  defendant  to 
show  ft,  and  it  not  only  failed  to  do  so,  but  the  evidence  estab- 
lishes that  it  paid  the  check  on  the  6th  of  May,  1899,  a  little  over 
a  month  after  it  was  drawn  and  several  months  before  it  was 
returned  to  Cunningham.  Not  only  this,  but  ft  seems,  from  the 
position  which  it  took  when  plaintiff  made  his  claim,  that  the  pay- 
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is  liable,  it  should  make  good  to  its  depositor  the  payment  for  which  it 
received  credit  and  seek  its  reimbursement  from  the  drawee  bank. 

Id. 

•Where  a  mere  collector  of  a  firm  receiving  a  check  in  payment  of  a 
bill,  forges  the  firm  indorsement  and  cashes  the  check,  the  firm,  after 
having  obtained  an  assignment  of  the  rights  of  the  maker,  can  recover 
the  amount  of  the  check  from  the  bank. 

Adler  v.  Broadway  Bank,  30  Misc.  382;  62  N.  Y.  Supp.  402. 

If  a  check  held  by  a  bank  under  a  forged  indorsement  of  the  payee  is 
paid  by  the  maker  in  ignorance  of  the  forgery,  he  may  recover  from  the 
bank  the  amount  paid  thereon. 

Bloomingdale  v.  National  Butchers  &  Drovers'  Bank,  33  Misc.  594; 
6B  N.  Y.  Supp.  35. 
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ment  was  made  upon  the  strength  of  the  indorsement  of  the 
Irving  National  Bank,  a  prior  indorser,  and  which  guaranteed, 
so  far  as  defendant  was  concerned,  all  indorsements  then  thereon. 
This  is  apparent  from  its  refusal  to  pay  unless  the  Irving  Na- 
tional Bank  would  agree  to  reimburse  it. 

Stress  is  also  laid  upon  the  fact  that  the  action  was  not  com- 
menced until  after  the  death  of  Grow,  which  occurred  in  1902. 
But  in  this  connection  it  should  be  borne  in  mind  that  the  testi- 
mony tended  to  show  that  the  plaintiff  did  not  discover  until 
about  this  time  that  the  indorsement  of  Clarke  was  a  forgery; 
that  he  had  been  informed  by  Grow  that  Clarke  was  in  Europe, 
and  he  had  put  him  off  from  time  to  time  with  one  excuse  and 
another  until  near  Grow's  death,  when  the  plaintiff  finally  had 
an  interview  with  Clarke,  and  then  ascertained  for  the  first  time 
that  he  had  never  used  the  check,  and  the  indorsement  of  his 
name  thereon  was  a  forgery. 

Finally,  it  is  urged  that  the  action  cannot  be  maintained  be- 
cause there  was  a  failure  to  tender  the  check  to  the  defendant 


Liability  of  Banks  of  Deposit  for  Payments  on  Forged  Checks  and  In- 
dorsements,— continued. 

A  depositor,  by  suing  the  fraudulent  receiptor  of  money  paid  on  forged 
indorsements,  is  not  thereby  precluded  by  the  doctrine  of  election  of 
remedies  from  bringing  an  action  against  the  bank  for  the  money  thus 
paid  out. 

August  V.  Fourth  Nat.  Bank,  15  St.  Rep.  956;  i  N.  Y.  Supp   139. 

Where  a  depositor  discovers  the  forgery  seven  years  after  the  balanc- 
ing of  the  account  containing  the  voucher  and  six  months  thereafter 
tenders  the  check  to  the  bank  and  demands  payment  of  the  amount 
thereof,  an  action  to  recover  the  same  brought  five  months  later  is  not 
barred  by  the  statute  of  limitations. 

Bank  of  British  NorJth  America  v.  Merchants'  Nat.  Bank,  91  N.  Y.  106. 

A  depositor,  in  an  action  to  recover  the  amount  of  forged  checks,  can 
show  that  he  had  no  dealings  with  the  payee. 

Wadcsman  v.  Columbia  Bank,  8  Misc.  280;  59  St  R^.  2321  ^  J^  Y. 
Supp.  71 1> 
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1905]        Kearny  v.  Metropolitan  Trust  Co.  of  City  of  New  York. 

before  the  commencement  of  the  action.  It  appeared  that  the 
attorney  for  the  plaintiff  took  the  check  to  an  executive  officer 
of  the  defendant,  showed  it  to  him,  and  told  him  what  he  wanted ; 
that  this  officer,  without  raising  any  objection  whatever  on  the 
subject  of  the  tender,  referred  the  attorney  to  the  defendant's 
counsel,  and  from  this  I  think  a  tender  can  be  inferred.  Law- 
rence V.  Miller,  86  N.  Y.  131.  This  certainly,  taken  in  con- 
nection with  the  letter  from  the  defendant's  counsel  to  the  effect 
that  the  defendant  refused  to  pay  the  claim  unless  the  Irving 
National  Bank  would  agree  to  reimburse  it,  which  it  had  not 
done,  was  sufficient.  The  defendant  denied  liability,  payment  of 
the  amount  claimed  was  refused,  and  therefore  any  further  tender 
than  that  which  was  made  was  waived.  Baumann  v.  Pinckney, 
118  N.  Y.  604;  23  N.  E.  916;  30  St.  Rep.  60;  Currie  v.  White, 
45  N.  Y.  822. 

The  judgment  is  right,  and  it  and  the  order  appealed  from 
should  be  affirmed,  with  costs.    All  concur. 
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DORSE M  ENT  S,—COn  tinue  d. 

c.  Defenses. 

Payments  made  upon  forged  checks  and  indorsements  are  at  the  peril 
of  the  bank  unless  it  can  claim  protection  upon  some  principle  of  estoppel 
or  by  reason  of  some  negligence  chargeaible  to  the  depositor. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371; 
Z7  St.  Rep.  376. 

It  is  incumbent  upon  the  bank  to  establish  affirmatively  such  negligence 
to  relieve  it  from  liability. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  63  N.  £.  969. 

In  an  action  against  a  bank  for  the  amount  of  a  check  cashed  on  a 
forged  indorsement,  where  the  depositor  has  rejected  such  check  when 
returned  by  the  bank  and  disputed  the  account,  the  burden  of  proof  if 
upon  the  bank  of  showing  that  the  indorsement  is  genuine. 

August  v.  Fourth  Nat  Bank,  15  St.  Rep.  956 ;  i  N.  Y.  Supp.  1391 
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But  wlien  the  depositor  retains  the  account  for  a  long  time  without 
objection,  the  burden  is  upon  him  of  showing  the  forgery. 

Id. 

The  fact  that  the  forger  was  the  clerk  of  the  depositor  and  that  in  the 
course  of  business  the  forged  checks  came  into  his  possession  and  he 
concealed  them  from  the  eyes  of  his  employer  by  withdrawing  them  from 
the  bundles  of  vouchers  does  not  alter  this  rule. 

Id. 

In  an  action  by  a  maker  against  a  bank  to  recover  the  amount  he  had 
paid  to  it  on  a  check;  having  a  forged  indorsement,  evidence  showing  a 
reimbursement  to  the  maker  by  the  forger  is  properly  excluded,  when 
such  defense  is  not  pleaded. 

Bloomingdale  v.  National  Butchers  &  Drovers'  Bank,  33  Misc.  594;  68 
N.  Y.  Supp.  35. 

The  fact  that  some  of  the  checks  were  made  good  by  the  forger  to 
their  payees  cannot  be  set  up  by  the  bank  as  a  partial  equitable  defense, 
where  it  is  not  shown  with  what  funds  or  in  what  manner  such  pay- 
ments were  made,  or  that  they  were  made  at  the  expense  of  defendant  or 
to  the  profit  of  plaintiff,  and  it  appears  that  plaintiff  had  paid  to  clients 
on  account  of  his  manager's  forgeries  more  than  the  amount  of  the 
checks  in  question. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371; 
37  St  Rep.  376. 

I.  Negligence  of  maker. 

The  question  of  negligence  cannot  arise  unless  the  depositor  has,  in 
•drawing  his  check,  left  blanks  unfilled,  or  by  some  affirmative  act  of 
negligence  has  facilitated  the  commission  of  fraudulent  alterations  by 
those  into  whose  hands  the  check  may  come. 

Crawford  v.  West  Side  Bank,  100  N.  Y.  50;  2  N.  E.  881. 

While  the  drawer  of  a  check  may  be  guilty  of  negligence  where  he 
•draws  the  instrument  in  such  an  incomplete  state  as  to  facilitate  or  in- 
vite fraudulent  alterations,  he  is  not  bound  so  to  prepare  the  check  that 
nobody  else  can  successfully  tamper  with  it. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  63  N.  E.  969. 

Where  his  confidential  clerk,  in  preparing  for  plaintiffs  signature 
checks  to  pay  bills,  leaves  spaces  between  the  dollar  mark  and  the  figure 
of  the  amount  where  it  is  punched  and  written,  in  an  action  to  recover 
the  amount  paid  thereon  to  the  clerk,  who  raised  them  by  perforating 
additional  figures  and  also  writing  them  in  the  spaces  left  by  him,  and 
erased  the  name  of  the  payee  and  substituted  "cash/'  it  cannot  be  held 
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that  plaintiff  was  negligent  in  signing  them  in  the  condition  they  were 
presented  to  him. 

Id 

When  a  depositor  empowers  his  bookkeeper  to  write  out  the  body  of 
checks,  make  entries  thereof  in  the  corresponding  stubs,  receive  the  re- 
turned and  cancelled  checks  and  voucher  lists,  compare  them  with  the 
stubs  and  with  the  bank  book  as  balanced,  without  any  supervision  by 
the  depositor,  the  latter  is  not  estopped  thereby  from  recovery  on  the 
ground  that  his  course  of  conduct  put  it  in  the  power  of  the  bookkeeper 
to  perpetrate  the  forgery. 

Wachsman  v.  ColuiiA»ia  Bank,  8  Misc.  280;  59  St.  Rep.  232;  28  N.  Y, 
Supp.  711. 

To  constitute  negligence  there  must  be  proof  of  facts  tending  to  show 
that  the  agent  was  untrustworthy  and  that  the  principal  had  some  notice 
thereof,  or  that  the  acts  or  omissions  complained  of  were  out  of  the 
usual  course  of  business. 

Id. 

The  duty  of  the  depositor  to  the  bank  is  discharged  when  he  exercises 
such  diligence  as  is  r.equired  by  the  circumstances  of  the  particular  case, 
including  the  relations  of  the  parties  and  the  established  or  known  usages 
of  business. 

Id. 

Wihere  a  loan  association  draws  checks  payable  to  members  upon 
withdrawal  notices  forged  by  its  secretary,  who  forges  the  payees'  in- 
dorsements, the  negligence  of  the  association  in  thus  issuing  the  checks 
is  no  defense  to  its  claim  against  the  bank. 

Harlem  Co-Operative  Bldg.  &  Loan  Assn.  v.  Mercantile  Trust  Co.,  10 
Misc.  680;  64  St.  Rep.  494;  31  N.  Y.  Supp.  790. 

The  fact  that  the  general  clerk  is  permitted  by  a  merchant  to  stamp 
his  name  upon  checks  payable  to  his  order  in  indorsing  them  for  deposit 
and  is  requested  frequently  to  cash  checks  in  neighboring  saloons  does 
not  estop  the  merchant  from  recovering  from  the  bank  in  an  action  for 
conversion,  the  value  of  checks  which  are,  with  his  indorsement  forged 
thereon,  cashed  by  the  clerk  at  a  saloon  and  deposited  by  the  saloon- 
keeper in  the  bank. 

Rosenberg  v.  Germania  Bank,  44  Misc.  233;  88  N.  Y.  Supp.  952. 

Where  the  drawer  of  a  check,  on  which  the  payees*  collector  had 
forged  their  indorsement,  introduced  the  collector  to  the  bank  as  the 
person  authorized  to  receive  the  money,  its  payment  is  a  valid  one  against 
the  drawer,  on  the  principle  of  equitable  estoppel. 

Adler  v.  Broadway  Bank,  30  Misc.  382;  62  N.  Y.  Supp.  402. 
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But  such  action  does  not  estop  the  drawer  as  to  a  second  similar  forged 
check,  respecting  which  he  assumed  no  such  responsibility,  in  the  absence 
of  evidence  that  he  knew  of  the  forged  indorsement  on  the  prior  check, 
or  was  in  complicity  with  the  forger. 

Id. 

Plaintiff  is  not  precluded  from  denying  the  genuineness  of  a  forged 
cashier's  check  by  the  following  combination  of  circumstances,  for  which 
it  was  answerable  and  which  mislead  the  officers  of  defendant  The 
check  was  taken  from  the  plaintiff  bank's  printed  check  book  which  it 
used  in  dealings  with  defendant.  The  book  was  kept  upon  the  counter 
of  the  bank,  an  unusual  and  exposed  place.  The  name  of  the  defendant 
bank  on  the  check  was  in  the  handwriting  of  one  of  plaintiff's  clerks. 
The  cashier  of  plaintiff  in  a  letter  of  advice  of  a  prior  similar  check  had 
enclosed  the  payees'  signature,  at  his  request,  as  he  was  a  stranger  in  the 
city.  Plaintiff's  cashier  did  not  communicate  to  defendant  his  suspicions 
that  all  was  not  right,  arising  from  the  fact  that  the  payee  had  paid  a 
premium  for  prior  checks. 

Leavitt  v.  Stanton,  Hill  &  D.  Supp.  413. 

Where  a  commission  merchant,  doing  an  extensive  business,  upon 
presentation  to  him  by  his  bookkeeper,  who  had  charge  of  his  produce 
and  bank  books,  of  fictitious  accounts  of  sales  of  the  property  of  a 
customer,  signs  checks  for  the  amounts,  payable  to  the  customer,  and 
delivers  them  to  the  bookkeeper,  who  forges  the  indorsements,  such 
action  by  the  merchant  does  not  make  him  responsible  for  the  std>sequent 
fraud  upon  the  bank,  as  his  acts  did  not  in  a  legal  sense  contribute 
thereto. 

Welsh  V.  German-American  Bank,  73  N.  Y.  424. 

When  a  clerk  of  a  law  firm,  in  charge  of  their  loan  department,  by 
fraudulent  representations  induces  them  to  pve  him  checks  payable  to 
fictitious  persons  and  the  vouchers  are  examined  by  their  cashier,  they 
are  not  estopped  from  alleging  that  the  checks  were  paid  by  the  bank 
without  authority. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371; 
37  St.  Rep.  376. 

This  is  especially  so,  where  the  bank  pays  the  checks  without  any  in- 
quiry as  to  the  genuineness  of  the  indorsements,  in  reliance  solely  upon 
the  responsibility  of  the  parties  presenting  them,  which  are  banks -per- 
fectly solvent  and  liable  to  respond  to  defendant  for  all  moneys  paid 
upon  the  forged  indorsements. 

Id 


NEW  YORK  ANNOTATED  CASES.  479 


LiABiUTY  OF  Banks  of  Deposit  for  Payments  on  Fosged  Chicks  and  In- 

DOssEicENTS,— continued. 


2.  VerUication  of  accounts. 

The  statement  by  the  bank  of  an  account  from  time  to  time,  the 
balancing  of  the  pass-book  and  the  return  of  the  vouchers,  including  the 
forged  checks,  constitute  no  obstacle  to  the  maintenance  of  an  action  by 
a  depositor,  ignorant  of  the  circtunstances  under  which  the  checks  were 
issued  and  put  in  circulation. 

Shipman  v.  Bank  of  State  of  N.  Y..  ia6  N.  Y.  318;  37  N.  E.  371;  37 
St.  Rep.  376, 

Weisser  v.  Denison,  10  N.  Y.  68. 

An  account  thus  stated  can  always  be  opened  upon  proof  of  mistake 
or  fraud  and  the  only  effect  of  the  depositor's  silence  as  to  its  correctness 
is  to  put  upon  him  the  burden  of  proof. 

Shipman  v.  Bank  of  State  of  N.  Y,  126  N.  Y  318;  27  N.  E.  371;  37 
St.  Rep.  376. 

Weisser  v.  Denison,  10  N.  Y.  68. 

A  depositor  owes  the  bank  the  duty  of  exercising  reasonable  care  to 
verify  returned  vouchers  by  his  record  of  checks  issued,  to  detect  forgeries 
or  alterations. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  63  N.  E.  969. 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209. 

AMi  as  his  record  will  give  no  information  as  to  the  genuine  character 
of  the  indorsements  and  he  has  no  greater  knowledge  on  that  subject 
than  the  bank,  a  depositor  owes  it  no  duty  in  regard  thereto. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y  219;  63  N.  E.  969. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y  318;  27  N.  E.  371;  37 
St.  Rep.  376. 

The  negligent  omission  of  all  examination  may,  when  injury  has  re- 
sulted to  the  bank,  which  it  would  not  have  suffered  if  such  examination 
had  been  made  and  it  had  received  timely  notice  of  objections,  preclude 
the  depositor  from  afterward  questioning  its  correctness. 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209. 

When  a  depositor  neglects  to  examine  the  returned  vouchers  and  com- 
pare them  with  the  stubs  of  his  check  book,  which  would  have  disclosed 
the  alterations  and  prevented  the  subsequent  frauds,  the  bank  is  relieved 
from  responsibility  for  raised  checks  paid  after  the  account  was  balanced, 
in  the  absence  of  negligence  on  its  part  in  paying  them. 

Clark  V.  National  Shoe  &  Leather  Bank,  32  App.  Div.  316;  52  N.  Y. 
Supp.  1064. 

Critten  V.  Chemical  Nat  Bank,  171  N.  Y.  219;  63  N.  E.  9^ 
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The  duty,  however,  to  examine  accounts  and  vouchers  returned  by  the 
bank  calls  for  no  more  than  the  exercise  of  ordinary  care. 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209. 

Clark  V.  National  Shoe  &  Leather  Bank,  32  App.  Div.  316;  52  N.  Y. 
Supp.  1064. 

If  such  care  is  exercised,  either  by  the  depositor  or  his  agents,  the 
bank  cannot  justly  complain,  although  the  forgeries  are  not  discovered 
until  it  is  too  late  to  retrieve  its  position  or  make  reclamation  from  the 
forger. 

Frank  v.  Chemical  Nat  Bank,  84  N.  Y.  209. 

Although  the  depositor  examines  the  vouchers  personally  and  is  him- 
self deceived  by  the  skilful  character  of  the  forgery,  his  omission  to 
discover  it  will  not  shift  him  the  loss  which  in  the  first  instance  is  the 
loss  of  the  bank. 

Wachsman  v.  Columbia  Bank,  8  Misc.  280;  59  St.  Rep.  232;  28  N.  Y. 
Supp.  711. 

Frank  v.  Chemical  Nat  Bank,  84  N.  Y.  209. 

He  is  under  no  duty  to  the  bank  so  to  conduct  the  examination  that  it 
will  necessarily  lead  to  the  discovery  of  the  fraud. 

Id. 

If  the  only  certain  method  of  detection  of  the  forgeries  would  be  to- 
compare  the  vouchers  with  the  books  kept  by  the  bank,  such  precaution 
would  be  extraordinary  care  and  no  duty  devolves  upon  the  depositor  to 
go  to  that  extent. 

Clark  V.  National  Shoe  &  Leather  Bank,  32  App.  Div.  316;  52  N.  Y. 
Supp.  1064. 

Nor  is  he  obliged  to  compare  the  vouchers  with  his  account  books. 
Welch  V.  German-American  Bank,  73  N.  Y.  424. 

While,  in  the  examination  by  a  loan  association's  treasurer  of  re- 
turned checks,  drawn  by  it  payable  to  its  members,  with  regard  to  their 
dates  and  amount,  the  signatures  of  the  payees,  as  indorsed  thereon, 
might  be  verified  by  reference  to  the  records  of  the  association,  such 
verification  would  be  an  act  in  excess  of  the  duty  owing  from  it  to  the 
bank. 

Harlem  Co-Operative  Bldg.  &  Loan  Asso.  v.  Mercantile  Trust  Co.,  10 
Misc.  680;  64  St  Rep.  494;  31  N.  Y.  Supp.  790. 

Where  the  depositor  makes  the  examination  with  the  assisftance  of  his 
clerk,  the  forger,  who  obtains  the  pass-book  and  vouchers  from  the  bank 
and  by  abstracting  the  forged  vouchers  and  by  false  balances  and  read- 
ings prevents  the  discovery  of  the  forgeries,  the  depositor  is  not  estopped 
from  questioning  the  accuracy  of  the  account 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209. 
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LzABiUTY  OF  Banks  of  Deposit  for  Payments  on  Forged  Checks  and  In-> 

DQRSEMENTS, — Continued, 

(a)  By  agent 

• 

There  is  no  duty  resting  upon  the  depositor  to  personally  examine 
the  vouchers  and  accounts;  he  may  intrust  the  matter  to  employes,  who 
have  proved  themselves  competent  and  trustworthy,  and  it  may  be  to  the 
person  who  has  committed  the  forgery,  if  there  exists  no  knowledge  of  his 
wrongdoing  and  the  depositor  is  justified  in  reposing  confidence  in  him. 

Clark  v.  National  Shoe  &  Leather  Bank,  32  App.  Div.  316;  52  N.  Y. 
Supp.  1064. 

The  depositor's  duty  to  exercise  ordinary  care  is  performed  when  in 
the  ordinary  course  of  business  he  has  intrusted  the  duty  of  examination 
to  the  usual  agent 

Wachsman  v.  Columbia  Bank,  8  Misc.  280;  59  St  Rep.  232;  28  N.  Y. 
Supp.  711. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  £.  371;  37 
St  Rep.  376. 

If  a  depositor,  in  the  ordinary  course  of  business,  commits  the  exam- 
ination of  the  bank  account  and  vouchers  to  a  clerk  who  is  the  criminal 
and  he  fails  to  disclose  the  forged  checks,  the  duty  of  the  depositor  to  the 
bank  is  discharged,  although,  if  he  had  made  the  examination  per- 
sonally, he  would  have  detected  them. 

Wachsman  v.  Columbia  Bank,  8  Misc  280;  59  St  Rep.  232;  28  N.  Y. 
Supp.  711. 

If  such  agent  fails  to  discover  checks  which  are  forged,  the  depositor's 
duty  is  discharged,  although  his  personal  examination  would  have  dis- 
closed them. 

Frank  v.  Chemical  Nat  Bank,  84  N.  Y.  289. 

The  principle  that  the  act  of  an  agent  is  the  act  of  his  principal  and 
that  notice  to  the  foirmer  is  notice  to  the  latter  is  only  applicable  to  cases 
in  which  the  agent  is  acting  in  the  course  of  his  employment 

Weisser  v.  Denison,  10  N.  Y.  68. 

In  respect  to  his  wrongdoing  the  employee  is  in  no  sense  the  agent  of 
the  depositor,  nor  is  the  former's  knowledge  attributahle  to  the  latter. 

Critten  v.  Chemical  Nat  Bank,  171  N.  Y.  219;  63  N.  E.  969. 

Shipman  v.  Bank  of  State  of  N.  Y.,  126  N.  Y.  318;  27  N.  E.  371;  37 
St  Rep.  376. 

35 
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Liability  op  Banks  of  Deposit  for  Payments  on  Forged  Checks  and  In- 
dorsements,—continued. 

The  clerk  of  a  depositor  is  not  his  agent  in  issuing  forged  paper,  nor  is 
he  his  agent  in  abstracting  false  vouchers  and  falsifying  the  books,  done 
in  aid  of  his  criminal  purpose. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  63  N.  E.  969. 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209. 

A  depositor  is  chargeable  with  the  knowledge  of  the  fraudulent  altera- 
tions  possessed  by  his  clerk  to  whom  he  intrusted  the  examination  of  the 
returned  checks  and  with  his  negligence  or  failure  in  the  verification  there-' 
of,  although  the  clerk  is  the  forger. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  63  N.  E.  969. 

A  depositor  is  not  estopped  by  the  retention  of  the  account  stated  by 
the  bank  from  showing  that  checks  paid  by  it  were  forged,  where  the 
delay  is  accounted  for  by  showing  that  in  the  ordinary  course  of  business 
the  pass  book  and  vouchers  were  given  to  the  bookkeeper,  who  had  forged 
the  checks,  and  that  he  availed  himself  of  this  opportunity  to  conceal  his 
forgery,  or  withheld  all  information  in  relation  thereto. 

Wachsman  v.  Columbia  Bank,  8  Misc.  280;  59  St.  Rep.  232;  28  N.  Y. 
Supp.  711. 

National  Bd.  of  Marine  Underwriters  v.  National  Bank  of  Republic,  9 
Misc.  362;  60  St.  Rep.  625;  29  N.  Y.  Supp.  698. 

Such  delay  does  not  make  the  account  stated  conclusive  upon  the  de- 
positor, but  Only  casts  upon  him  the  burden  of  impeaching  it  and  proving 
that  the  checks  were  forged. 

Wachsman  v.  Columbia  Bank,  8  Misc.  280;  59  St.  Rep.  232;  28  N.  Y. 
Supp.  711. 

It  Was  held  that  a  depositor  discharged  his  full  duty  to  the  bank,  where 
it  appeared  that  his  bookkeeper,  whom  he  had  every  reason  to  trust,  had 
devised  a  scheme,  by  which,  after  procuring  his  employer's  signature  to 
checks  for  the  payroll,  he  raised  the  checks,  cashed  them,  retained  the 
excess,  and  when  they  were  returned  as  vouchers,  with  a  statement,  he 
reduced  them  to  the  original  amounts,  and  altered  the  statement  to  cor- 
respond, and  reported  their  correctness  to  his  'employer,  and  that  the 
latter  also  had  an  expert  accountant  examine  the  accounts  monthly  and 
he  compared  the  vouchers  with  the  check  book  and  reported  that  the 
accounts  were  straight. 

Qark  v.  National  Shoe  &  Leather  Bank,  32  App.  Div.  316;  52  N.  Y. 
Supp.  1064. 

The  failure  of  the  accountant  to  examine  the  statement  of  the  paid 
^  checks  returned  with  the  vouchers  did  not  constitute  negligence,  as  he 
would  not  have  discovered  any  discrepancy  thereby. 

Id 


NEW  YORK  ANNOTATED  CASES.  483 

Liability  op  Banks  of  Deposit  for  Payments  on  Fobged  Checks  and  In- 
dorsements,—continued. 

3.  Detection  and  notiHcation  of  forgery. 

• 
A  dvpositor  by  neglecting  to  verify  the  returned  checks  or  by  failing  to 
discover  and  notify  the  bank  of  alterations,  does  not  adopt  the  checks  as 
genuine  and  notify  their  pajrment  or  estop  himself  from  asserting  that 
they  are  forgeries,  but  his  liability  is  limited  to  the  damages  caused  there- 
by to  the  bank. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  T.  219;  63  N.  E.  969. 

Weisser  v.  Denison,  i©  N.  Y.  68. 

A  depositor  owes  a  duty  to  the  bank  to  notify  It  promptly  of  the  dis* 
covery  of  forged  indorsements. 

Harlem  Co-operative  Bldg.  &  Loan  Assn.  v.  Mercantile  Trust  Co.,  10 
i»AA&c.  680;  64  St.*  Rep.  494;  31  N.  Y.  Supp.  790. 

But  a  delay  in  giving  such  notice  beyonu  a  reasonable  time  is  no  de- 
fense to  an  action  by  the  drawer,  unless  it  is  shown  that  the  bank  was 
damaged  thereby. 

Id. 

A  bank  is  not  relieved  from  liability  for  forged  checks  which  it  paid 
before  the  account  was  balanced  by  the  failure  of  the  depositor  to  sub- 
sequently discover  the  forgeries,  unless  thereby  the  bank  has  lost  an  op- 
portunity to  obtain  restitution. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  63  N.  £.  969. 

Forgery  is  not  embraced  within  the  term  "errors  and  irregularities"  in 
the  statement  In  the  pass  book  that,  "unless  notice  of  any  errors,  irregu- 
larities, or  vouchers  is  given  within  ten  days,  the  account  will  be  regarded 
as  conclusively  stated  and  adjusted  at  the  balance  found  due  as  per  pass 
book,"  and,  in  any  event,  such  statement  is  modified  by  a  notice  on  the 
slips  of  returned  vouchers  stating  that  "reclamation  for  errors  and  all 
objections  to  entries  made  or  to  vouchers  returned  should  be  made  with 
due  diligence. 

Clark  V.  Nat  Shoe  &  Leather  Bank,  32  App.  Div.  316;  52  N.  Y.  Supp. 
1064. 
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ACTION.  suia    Held,  that  in  the  discretion  of  th^ 

court  a  motion  for  an  order  limiting  the 

I.  Dismissal —  neglect  to  prosecute.—  amount  of  security  to  stay  the  execu* 

Code   Civ.    Proc.   §   822,   provides   that  tion  of  the  judgment  may  be  granted, 

when  plaintiff  unreasonably  neglects  to  though   appellant   does   not  act   in   an- 

proceed  the  court  may  dismiss  the  com-  other's  right.    National  Contracting  Co. 

plaint  and  Gen.  Rules  Prac.  36,  provides  y.  Hudson  River  Water  Power  Co.,  62. 

that,   where  plaintiff  fails  to  bring  an  Same^urisdiction  to  grant  motion. — 

issue  of  fact  to  trial,  the  defendant,  at  Jhe  fact  that  a  motion  to  limit  the  se- 

any  time  after  younger  issues  shall  have  curity  had  been  made  before  an  appeal* 

been  tried,  may  move  for  a  dismissal,  and  denied,  and  no  leave  to  renew  ob- 

Held,  that  where  younger  issues  on  the  tained,  was  no  ground  why  the  motion 

calendar  had  been  tried  in  their  regular  could  not  be  made  on  appeal.    National 

order,  and  no  excuse  was  offered  for  Contracting  Co.  v.  Hudson  River  Water 

plaintiff's  delay,  defendant  was  entitled  Power  Co.,  63. 

to^a  dismissal.     People  v.  York  et  al,  note.-.Limitation  of  Security  on 

5am<?.— Inadvertence  and  the  fact  that      Appeal  62-64 

one  of  plaintiff's  attorneys  did  not  know  Order  sustaining  demurrer. — An   or- 

that  a  cause  was  not  on  the  calendar  der   sustaining  a   demurrer   is   not  ap- 

were  not  a  sufficient  excuse  for  a  failure  pealable.     Schenectady   Contracting  Co. 

for    upwards    of    two    years    to    bring  v.  Schenectady  Ry.  Co.  et  al.,  87. 

a  cause  to  trial,  to   require   the  court  Narrative  of  trial  judge — effect. — On 

then   to  permit  is   further  prosecution,  appeal   from   an  order   setting  aside  a 

even  on  terms,  and  such  a  cause  was  judgment  entered  on  a  verdict,  the  nar- 

properly    dismissed.     Brown    v.    Gauss  rative   of  the   trial  justice   stating  the 

et  al.,  242.  facts  on  which  he  acted,  and  the  min- 

XT^*-     n*ew«eeA,    «r..    M*/** iFT^r  -m,  utcs  of  tfac  clcrk  are  conclusive.     Chi- 

ProIIS™                    ^!^.  1^.181  <^^^^^'  V.  Winton  Motor  Carriage  Co.. 

450. 

a.  Statute. — 174.  Adjournment   before  -verdict  —   evt" 

b.  In  general. — 176.  dence.—On  appeal   from  an  order  va- 

c.  Neglect  to  serve  pleading. — 177.  eating   a   judgment,   an   affidavit   made 

d.  Neglect  to  proceed  in  action. —  for  the  purpose  of  showing  a  formal  ad- 

179.  joumment  before  receipt  of  verdict,  and 

1.  Excuse  for  delay. — 180.  stating  that  "thereupon  his  honor  left 

2.  Terms. — 181.  the  court,  which  thereupon  adjourned," 

ADVERSE  POSSESSION.  ^^^,^-  Xm^l"  a&nSSent ''  cS^I- 

See  Real  Property.  Chester  v.  Winton  Motor  Carriage  Co., 

Admission  of  evidence— cure  by  sub- 
Security — limitation. — Code  Civ.  Proc.  sequent  exclusion. — Error  in  the  admis- 
§  131 2,  provides  that  where  an  appeal  is  sion  of  evidence  as  to  an  instrument  is 
taken  the  court  may  make  an  order  dis-  not  cured  by  finally  excluding  the  in- 
pensing  with  or  limiting  the  security  re-  strument  from  evidence,  where,  prior  to 
quired  to  stay  the  execution  of  the  suoh  final  ruling,  the  objectionable  tes- 
judgment,  and  that  where  the  appellant  timony  has  been  heard  by  the  jury  and 
is  an  executor  or  administrator,  or  act-  has  worked  its  prejudicial  effect.  Ting- 
ing in  another's  right,  the  security  may  ley  v.  Long  Island  R.  Co.,  441. 
be  dispensed  with  or  limited,  and  that  Mode  of  review. — Where,  in  an  action 
the  aggregate  sum  in  which  one  or  more  against  a  carrier  for  loss  of  a  pas- 
undertakings  are  required  to  be  given  senger's  property,  defendant,  for  the 
may  be  limited  to  not  less  than  $5o/xx),  purpose  of  moving  to  dismiss  the  com- 
where  it  would  otherwise  exceed  that  plaint   after  the   jury   was   sworn,   ad- 


486  INDEX  OF  CASES  AND  NOTES. 

mitted  the  loss  and  its  negligence,  an  AUTOMOBILES. 

appeal  from  an  order  panting  such  mo-  c       u 

tion  would  be  treated  as  if  defendant  See  Highways. 

liad  demurred  to  the  complaint  on  the  ATrmi>Qv 

fffound  that  it  did  not  state  facts  suf-  AUlUt^x. 

focnt  to  constitute  a  cause  of  action.  ^^^^  j,    surviving  husband.^A  Hus- 

Knicriem  y.  New  York  Cent  &  H.  R.  ^an^  ^^  /  ^ight  of  action  for  the  dis- 

c      '  ^?^j          .1             •         rr^  section  of  the  body  of  his  deceased  wife 

From   judgment   on/y  —  rmw.— The  without  his  permission,  or  without  the 

court,  on  an  appeal  from  a  judgment,  permission  of  the  wife  given  during  her 

Imuts  Its  review  to  the  cxccpbons.    Sc-  Hfetime.    Jackson  v.  Savage  et  al,  398. 

^^  V.  VoUmer,  223.           ^  Same^-complaint.^A  complaint  which 

Exceptions  at  ''^^f^- ^«^--W^€re  alleges  that  defendant,  without  the  pet- 
no  exception  was  taken  at  the  trial  to  mission  of  plaintiff  or  any  relative  or 
alleged  improper  remarks  of  the  tnal  friend  of  his  deceased  wife,  or  with- 
judge,  they  will  not  be  reviewed  on  ap-  o^t  her  permission  given  during  her 
peal.  Gardner  v.  Pitcher  et  al.,  260.  Ufetime,  dissected  her  body  and  removed 
Note.— Review  op  Last  of  Several  portions   thereof,    and    that    in    conse- 

LiKE   Verdicts    202-206  quence  t«hereof  4)laintiff  suffered  in  mind 

,    ^.         .   ^.      ^                         ,  and  body,  states  a  cause  of  action  as 

I.  Justice  of  the  peace -- reversal  —  against  a  demurrer.    Jackson  v.  Sa\'age 

Where  a  suit  has  been  tried  by  a  jury  ^  ^^    ^gg^ 

in  justice's  court  several  times  without  Answer. ^hn  answer,  in  an  action  for 

an  agreement,  a  verdict  free  from  sus-  ^jje  unlawful  dissection  of  the  body  of 

picion  of  bias  or  prejudice  should  not  ^  decedent,  which  alleges  that  defend- 

be  lightly  disturbed  by  the  county  court  ^rrt  at  the  request  of  the  decedent  op- 

because  contrary  to  tfie  evidence.    Chn-  ^^^^^^  ^^  ^er,  and  that  she  subsequently 

ton  V.  Frear  et  al.,  230.  ^ied,    states    no    defense.     Jackson    v. 

Note.— Reversal  of  Justice's  Judo-  Savage  et  al.,  399. 

"ev^^^?.^".'!".!?^""^^^  Non.-AuTHO«TV««AuTOPSV.  398-403- 

Same-^eversal  on  facts.-^-Tht  power  ?*  ?^°^^^^'^^' 

conferred  on  the  county  court  by  Code  ^-  (?.  iV^^f'Zf^'   t           u^  m 

Civ.  Proc.  §  3063,  as  aiiended  by  Laws  ^  ^*f ^',  ""^^'^"^l^   unlawfut 

»900,  p.  1277.  c.  553,  alk>wing  the  county  .   Tlt^lr^^^T^^mn^^  tnl 

court  to  reverse  a  judgment  of  the  jus-  ^-  Underj^cident  insurance  pol- 

tioc   of  the   peace  because  against  the  *^^*    ^* 

weight  of  the  evidence,  should  be  exer-  n  a  tt  \«i7vtt 

cised   only   when   the   judgment    is   so  BAU-MlsNl. 

plainly  against  the  preponderance  of  the  ,.        *^^*i.-iji.j         r 

^f  that  the  instil  or  the  jury  could  J''V^Ji^^''^7*y  J^^'^Z^'"'^''!  ""^ 

Sot  reasonably  have  arrived  at  tiie  de-  ^^^/.-A 'hirer  of  a  horse  has  the  bur- 

cision  made.     Clinton  v.   Frear  et  aL,  ^«"  of  provmg  that  tiie  death  of  the 

^^^                                                            *  horse,  from  a  disease  which  developed 

Same,^\n  order  to  justify  an  appel-  whUe  it  was  at  the  work  for  which  it 

late  court  in  reversing  a  verfict  on  the  f/^;^"  w.f  L"^™?^^^^^             ^^ 

groiiad  that  it  is  against  the  weight  of  ff  ""^^  ^^  "^  •'^nZl  L^    ^ 

the  evidence,  it  must  appear  that  the  **««"^-    ^^^^  ▼•  Vollmer.  2^. 

fair  prepondcraace  of  the  proof  is  on  Note.— Uabiltty  of  Bailee  for  In- 

tfcc  s*de  of  the  defeated  party.    Chnton  j^j^j^  ,0  Bailed  Animal.  . .  .2^-2^ 
▼,  Frear  et  aL,  23a 


Same. — Evidence  in  an  action  of  re-  a.  Scope  of  note. 

ylrvin  tried  in  lattice's  court  before  a  b.  Hirers  of  «iu«iabT— 904. 
jury   examined,    asd    held    not   to    so  i.  In  general.— 

strongly  preponderate  either  way  as  to  2.  IVhen  liable. 

jnstify  the  conntsr  court   in   reversing  3.  Unauthorised  use. 

tht  judgnent    Clinton  v.  Frear  et  al,  4.  InfanU. 

^i.  c  Agisters. — ^226. 
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BANKS.  Kearny  v.   Metropolitan  Trust   Co.   of 

Citv  of  New  York,  467. 

Relation  to  depositor— payments  on  Action  against  hank— 4efenses— -delay, 
forged  indorsements.— T\it  relation  be-  — Delay  in  suing  a  bank  for  paying  a 
tween  a  bank  and  its  depositor  is  that  of  check  on  a  forged  indorsement  until 
debtor  and  creditor,  and  the  bank  is  after  the  death  of  the  person  probably 
under  an  implied  contract  to  disburse  guilty  of  the  forgery  was  no  defense  to 
the  money  standing  to  the  depositor's  the  action,  w4iere  the  forgery  was  con- 
credit  only  upon  his  order  and  in  con-  cealed  from  plaintiff  until  near  the  time 
formity  with  his  directions,  and  makes  of  t>he  death  of  such  person.  Kearny  v. 
payments  upon  forged  indorsements  at  Metropolitan  Trust  Co.  of  City  of  New 
its  peril,  in  the  absence  of  some  ground  York,  467. 

of  estoppel  or  negligent  act  on  the  part  Tender  of  forged  check—sufficiency.— 

of  the  depositor.    Kearny  v.  Metropoli-  Defendant  bank,  in  reliance  on  a  forged 

tan  Trust   Co.  of  City  of  New   York,  indorsement,  cashed  a  check  drawn  by 

465.  plaintiff's  assignor.     PlaintifFs  attorney 

Actioks  against  bank — loss  to  depos-  took  tshe  check  to  defendant's  executive 
itor. — Plaintiff  gave  his  note  to  his  officer  showed  it  to  him,  and  told  him 
assignor  and  received  in  exchange  there-  that  he  wanted  reimbursement  The  of- 
for  the  latter's  check  on  defendant  bank,  ficer,  without  raising  any  objection  on 
payable  to  a  third  person.  The  third  the  question  of  tender,  referred  plain- 
person  did  not  use  the  check;  but  it  was  tiff's  attorney  to  defendant's  counsel, 
unauthorizedly  indorsed  in  his  name,  and  who  wrote  a  letter  denying  liability  and 
the  bank  paid  it  in  reliance  on  the  forged  refusing  payment.  Held,  that  there  was 
indorsement.  The  plaintiff's  assignor  a  sufficient  tender  of  the  check  to  enable 
assigned  to  plaintiff  his  claim  against  de-  plaintiff  to  sue;  the  bank.  Kearny  v. 
fendant  for  wrongfully  paying  the  dheck,  Metropolitan  Trust  Co.  of  City  of  New 
and  plaintiff  brought  suit  thereon.    Held,  York,  467. 

that  a  contention  that  plaintiff's  assign-  «                 tn 

or  had  sustained  no  loss  by  reason  of  de-  Note.— Liability  of  Banks  <xf  De- 

fendant's    act     and     that     consequently  posit   for   Payments  on   Forgo) 

plaintiff  was  not  entitled  to  maintain  the  Checks  and  Indorsements.  .  .465-4B3 

action,  was  without  merit.     Kearny  v.  ^    , ^^^^1     .a^ 

Metropolitan  Trust  Co.  of  City  of  New  l'  ^^J^J/l^'Z^' 

Vnrk  Afic  "•  Kemedxes.—r^/O. 

p  ;          /    I.    1.                .*•       K     ^  ^-  Defenses.-A7S. 

Return  of  checks— assumption  by  de-  ,.  Negligence  of  maker.— 47^. 

positor.—Whtrt  a  bank  returns  a  check  2.  Verification  of  accounts.— 

to  a  depositor  as  evidence  of  a  payment  ^y^ 

made  by  his  direction,  the  depositor  may  (a)  By  agent. 481. 

assume   that  the  bank  has  ascertained  ,  Detection  and   notification 

that  the  indorsements  on  the  check  are  ^f  forgery. '—41^3. 

genuine  and  that  no  unauthorized  pay-  ^ 

ment  has  been  made.     Kearny  v.  Met-  BANKRUPTCY, 
ropolitan   Trust   Co,   of  City   of   New 

York,  466.  Discharge  —  debts  fraudulently  con-^ 
Negligence  of  depositor — effect  as  es-  traded. — Under  Bankruptcy  Act  July  i, 
top  pel. — Any  negligence  of  a  depositor  i8g8,  c.  541,  §  17,  30  Stat.  550  [U.  S. 
in  not  discovering  that  an  indorsement  Comp.  St.  1901,  p.  3426],  a  discharge 
on  a  check  returned  to  him,  by  the  bank  in  bankruptcy  is  a  bar  to  an  action 
was  forged  was  not  prejudicial  to  the  against  the  bankrupt  for  alleged  false 
bank,  and  did  not  estop  the  depositor  representations  made  t^  the  firm  of 
to  repudiate  the  payment  made  by  the  which  the  bankrupt  is  the  sorvivor  to 
bank  on  the  forged  indorsement,  where  two  mercantile  agendes  as  to  the  finan- 
it  appeared  that  the  bank  paid  the  check  cial  responsibility  of  the  firm,  on.  the 
a  little  over  a  month  after  it  was  drawn  stren^h  of  which  the  mercantile 
and  several  months  before  it  was  re-  agenaes  issued  reports  by  which  plain- 
turned  to  the  depositor,  and  made  the  tiffs  claimed  they  were  deceived  into 
payment  in  reliance  upon  a  guaranty  of.  selling  goods  to  defendant's  firm;  the 
mdorsements   made    by    another   bank,  debt  being  provable  in  bankruptcy  imder 
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section  63a  of  the  act  (30  Stat.  562  Same — shipment  of  cattle^-negligence 
[U.  S.  Comp.  St.  1901,  p.  3447]  )f  but  — delay  in  transportation — construction 
not  having  been  reduced  to  joidgment  of  contract, — ^A  shipping  contract  pro- 
be fore  his  discharge  in  bankruptcy,  vided  that  the  carrier  should  not  be 
Tindle  v.  Birkett,  326.  liable  for  "any  injury  sustained  by  said 

Note.— Debts  Barred  by  Discharge  ^ijc  stock  "  occasioned  '^y  any  or  either 

IN  Bankruptcy 326-330  ?*  i^^  foUowmg  causes,  to  wit,  ovcr- 

loading,  crowding,    ♦    *    ♦    or  for  delav 
a.  Statute.— z^'  caused  by  stress  of  weather     ♦     ♦     • 

(?  ^e«<?''o/.— 327.  or   from  causes  beyond  their  control," 

c.  Debts  created  by  fraud.-^330,        and  that,  "in  the  event  of  any  unusual 
BILLS  AND  NOTES.  <^«^ay  or  detention    ♦     ♦    *  caused  by 

,.,.,.  .J  the  negligence  of  said  carrier    *    *    ♦ 

Liability  or  tndorser -- actions  —  com-  or  otherwise,"  the  shipper  agreed  to  at- 
/>/amr— The  maker  and  mdorser  of  a  ^ept,  as  compensation  for  damages  sus- 
note  being  jointly  and  severally  liable,  tained.  the  amount  expended  by  him 
and  not  joint  obligors,  a  complaint  in  an  ,„  the  purchase  of  food  and  water  for 
action  on  a  note  against  the  indorser  s  the  said  stock  while  detained.  Held, 
admimstrator  was  not  defective  for  that  the  carrier  was  not  exempted  from 
failure  to  allege  that  plaintiff  had  ex-  liability  for  neglect,  resulting  in  injury 
hausted  his  remedies  against  the  maker,  to  the  cattle,  and,  where  defendant  rail- 
Gardner  V.  Pitcher  et  al.,  260.  road  unjustifiably  delayed  the  car  con- 
BLASTING.  taining  plaintiff's  cattle,  confining  them 
_  ,  .  ...  ,.  ^,  without  unloading  during  the  trans- 
Explosives--<njunes--^eghgence.^K  portation,  whereby,  on  reaching  their 
contractor,  who  is  lawfully  engaged  m  destination,  one  of  them  died,  and  all 
blasting  operations  in  a  pUbhc  street,  is  the  others  were  injured,  it  was  liable 
liable  to  the  tenant  of  a  near-by  house  f^r  the  ensuing  damages  to  plaintiff, 
for  damages  by  falling  stones,  caused  Galloway  v.  Erie  R.  Co.,  209. 
by  an  actual  physical  trespass,  without  Criminal  cruelty— confinement  of  cat- 
Tiny  proof  of  negligence,  but  is  not  liable  tic  without  unloading,— \5n^tr  Pen. 
for  conseque»tial  damages,  such  as  the  Code.  §  663,  providing  that  a  railwav 
breaking  of  glassware  and  ornaments,  corporation  which  confines  cattle  in  cars 
which  are  shaken  down  from  shelves  in  the  course  of  transportation  for  a 
and  walls,  and  not  knocked  down  by  longer  period  than  24  consecutive  hours, 
anyttimg  projected  into  the  house,  and  without  unloading  for  rest,  water,  and 
the  loss  of  room  rent  through  the  re-  feeding,  during  10  consecutive  hours, 
anoval  of  lodgers  on  account  of  the  blast-  unless  prevented  by  storm  or  inevitable 
ing.  m  the  absence  of  negligence.  For-  accident,  is  guilty  of  a  misdemeanor, 
rester  v.  ORourke  Engineering  Const,  defendant's  liability  was  established  by 
Co.,  247.  proof  that  the  cattle,  which  were  con- 
NoTE. — Trespass  by  Blasting..  .247-252  fined  in  the  car  without  unloading  dur- 

a.  In  gencraL-247.  ^"«    ^^^   35    hours    of    transportation. 

K    T^,;fsl.,  *J^ h^^tr^i.^Ai  were   injured  by   such   criminal   crueltv 

c   rnZrl  in  ^/rX^'Z^f 'n  "<>*  embraced  within  either  clause  of  the 

c.  Injury  to  property,— a^g.  contract    Gallowav  v    Erie  R    Co    210 

1.  From  contact  of  missiles,^  coniraci.    vjaiioway  v.  nrie  k.  v.o.,  210. 

249.  Note. — ^Liability    of    Carriers  for 

2.  By  concussion, — 249.  Injuries  to  Animals  in   Tran- 

d.  Liability  of  owner  or  contract-       sit 209-214 

CARRIERS.  c.  Contract  limiting  liability.— ^14. 

Contracts  limiting  common-law  liabil-  Conditions  on  ticket, — Conditions  upon 

ity — construction. — ^A   contract  of  ship-  a  passenger's  ticket  only  become  bind- 

ment.  intended  to.  limit  a  conrmon  car-  ing  upon  'him  in  the  event  of  his.know- 

rier's   common-law   liability,   should  ^  be  ing  or  discovering  the  provisions  or  his 

construed    strictly   against    the    carrier,  attention  being  drawn  thereto  or  the  cir- 

Salloway  v.  Erie  R.  Co.,  209.  cumstances  being  such  that  it  was  nee- 
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ligence  for  him  not  to  discover  the  con-  gence,  for  the  loss  oJE  the  passenger's 

ditions.    Aplington  v.  Pull-man  Co.,  455-  effects  and  money  reasonably  necessary 

Sale  of  berth— failure  to  furnish —  for  the  journey,  carried  in  the  passen- 
damages, — Plaintiff  having  purchased  a  ger's  trunk,  wliere  the  loss  occurred 
ticket  entitling  him  to  a  lower  berth  while  the  property  was  in  the  carrier's 
on  a  sleeping  car,  he  was  informed  on  custody  for  transportation.  Knieriem  v. 
arriving  at  the  car  that  there  was  no  New  York  Cent.  &  H.  R.  R.  Co.,  415. 
lower  berth,  save  one  that  he  would  Same — money  not  intrusted — to  car- 
have  to  vacate  at  an  early  hour  the  next  rier. — ^A  carrier  is  not  liable  for  the  loss 
morning,  and,  fearing  to  take  an  upper  of  money  carried  by  a  passenger  on  his 
one,  as  he  was  a  somnanrbulist,  he  left  person  during  the  performance  of  the 
the  car  and  entered  an  ordinary  coach,  carrier's  contract  of  carriage,  unless  the 
and  in  an  action  against  the  sleeping  car  loss  is  shown  to  have  been  the  result  of 
company,  he  offered  to  prove  incon-  the  carrier's  negligence.  Knieriem  v. 
venience,  annoyances,  pain  and  suffering  New  York  Cent.  &  H.  R.  R.  Co.,  416. 
incident  to  traveling  in  ordinary  coaches.  Same — husband  and  wife — wife''s  pos- 
Held,  that  inasmuch  as  the  jury  might  jwjion.— Where  the  plaintiff  and  his 
find  that,  in  addition  to  the  breach  of  wife  were  passengers  on  defendant's 
contract,  there  was  in  effect  an  ejection  train  at  the  time  an  accident  occurred 
from  the  car,  the  offered  evidence  should  causing  the  loss  of  certain  money  be- 
have been  admitted.  Aplinger  v.  Full-  longing  to  plaintiff  then  in  the  custody 
man  Co.,  455.  of  his  wife,  who  was  sitting  in  the  same 

Same — questions    for    jury. — It     was  seat  with  plaintiff,  it  was  immaterial  to 

for  the  Jury  to  say  whether  plaintiff's  defendant's  liability  that  the  money  was 

conduct  m  refusing  to  accept  the  lower  in  the  wife's  custody,  instead  of  the  cus- 

berth,  or  an  upper  berth,  was  unrea-  tody  of  plaintiff.    Knieriem  v.  New  York 

sonable,  so  as  to  go   in  mitigation  of  Cent.  &  H.  R.  R.  Co.,  416. 

damages.     Aplington   v.    Pullman    Co.,  Same — questions     for     jury. — ^Where 

456.  plaintiff  and  his  wife,  while  passengers 

Passengers. — One  who  is  on  his  way  in  defendant's  railroad  train,  sustained 

to  a  station  wiUi  the  intention  of  taking  a  loss  of  $1,180  in  money,  which  was 

a  train,  but  who  is  struck  while  cross-  carried  by  the  wife  in  a  handbag,  and  a 

ing  the  tracks  by  an  approaching  train  gold  watch  worn  by  plaintiff  of  the  value 

before  he  reaches  the  railroad's  station  of  $50,   as   the   result  of  the  carrier's 

premises,  is  not,  at  the  time  he  is  struck,  negligence,   whether   the   watch   was   a 

a  passenger.     Tingley  v.  Long  Island  necessary,    convenient    and    reasonable 

R.  Co.,  440.  personal  chattel  for  plaintiff  to  wear  at 

Injuries     to     passengers — exemption  the  time,  and  Whether  the  money  or  any 
from    liability — provisions    of    pass. — A  part  thereof  was  a  reasonable  and  suit- 
provision  in  a  pass  exeo^^ting  a  railroad  able  amount  for  the  contemplated  jour- 
from  liability  for  injuries  resulting  from  ney,     were     questions     for     the     jury. 
the  negligence  of  its  agents  and  servants  Knieriem  v.   New  York  Central  &  H. 
is  of  no  effect  as  against  a  statute  giving  R.  R.  Co.,  416. 
damages  to  the  widow  and  next  of  kin  Note.-Liability    of    Carwer    tor 
of  a  passenger  whose  death  results  from  t^             PraQnNAT    TlAr.rAr»   «» 
the  negligence  of  the  railroad  and  its  p^ssenge/                 Baggage   of 
servants.     Tingley  v.  Long  Island  R.       passenger. 415-425 

Co.»44l.  a.  In  general. — 415. 

Notil-Liability    or    Carrier    to  ^  nVi/So^JTlil^c^ 

Passenger  Using  a  Pass 440-443  "^  ^**  steamboats.-.^. 

z.  In  generaL^4¥>.  •^'*"^t    <>f  J^^^^-^^nn^^^fi^g    <^«''- 

K   /*.  #A*  ^u*^JTy^4  »#;A«./y.#;^«.  rxcrs, — ^Where  the  complaint  in  an  ac- 

M^                  ^  i/»^i«ia/»(?n.-  ^j^^  ^g^j^^j  ^^  .^j^j^j  ^^^  ^  terminal  car- 

^    c#^«//.#;/.«.  «^«/^/.r;«.«  ri^^^^  r»er  for  damages  to  freight  alleged  that 

At            rW^ojinir  carrxe-.^  ^^^  j^j^j^l  ^.^„j^^  delivered  goods  to  tlie 

^^'  terminal    carrier   "at   one   of   its    con- 

'    Passenger's  effects  —  loss  —  contract —  nccting  points,"  and  the  terminal  car- 

Uability — negligence. — ^A  carrier  is  liable  rier's  answer  denied  every  allegation  of 

by  contract,   without  prooi  o£  neglt*  the  complaint  diarging  negligence  on 
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its  part,  and  tbe  initial  carrier's  answer  §  i,  providing  that,  whenever  any  per- 
alleged  that  it  delivered  the  goods  to  son  'has  been  convicted  and  sentenced 
the  terminal  carrier  in  good  condition,  to  imprisonment  for  life,  a  committee 
the  pleadings  showed  that  the  two  car-  of  his  estate  may  be  appointed,  etc^  a 
riers  were  connecting  carriers  and  that  committee  may  be  appointed  for  the  es- 
the  goods  were  delivered  by  the  initial  tate  of  a  Hfe  convict  who  is  insane  and 
carrier  to  the  terminal  carrier.  Berk-  confined  in  the  state  hospital  for  insane 
owitz  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  convicts.  Trust  Co.  of  America  v.  State 
et  al.,  434.  Safe  Deposit  Co.,  406. 

Same-— damages  to  goods — Presump-  Insane  persons  —  convicts — appoint^ 
tion. — ^Where  goods  delivered  in  a  good  ment  of  committee — determination  of  m- 
condition  to  the  initial  carrier  were  de-  competency-necessity.— Klode  Civ.  Proc. 
livered  by  the  connecting  carrier  to  the  §  2323a,  providing  that,  where  an  incom- 
consignee  in  a  damaged  condition,  the  petent  person  has  been  committed  to  a 
presumption  was  that  the  damage  oc-  state  institution  and  is  an  inmate  there- 
curred  while  in  the  possession  of  the  of,  a  committee  of  his  estate  may  be  ap- 
latter  carrier.  Berkowitz  v.  Chicago,  pointed,  does  not  authorize  the  appoint* 
M.  &  St.  P.  Ry.  Co.  et  al.,  434.  ment  of  a  committee  for  the  estate  of 

Same — liability  of  initial  carrier. — ^In  a  life  convict,  sane  when  convicted, 
the  absence  of  direct  proof  showing  that  who  has  been  transferred  to  the  state 
goods  delivered  by  a  connecting  carrier  hospital  for  insane  convicts  upon  the 
to  the  consignee  were  damaged  while  in  certificate  of  the  physician  of  the  prison, 
possession  of  the  initial  carrier,  the  lat-  but  without  a  formal  determination  as 
ter  is  not  liable  for  any  damage  to  the  to  the  convict's  incompetency.  Trust 
(roods.  Berkowitz  v.  Chicago,  M.  &  St  Co.  of  America  v.  State  Safe  Deposit 
P.  Ry.  Co.  et  al,  435.  Co.,  407. 

Same — liability  of  terminal  carrier—  *•  a  »* 

prima  facie  case—The  presumption  that  'Nora.--ADifiHiSTRATiON  of  Estates 

goods   delivered   in  good  condition  to      op  Lipb  Convicts 406-411 

an  initial  carrier  were  delivered  to  the  mcTe 

connecting    carrier    in   good    condition,  COSTS. 

and   proof  that   the  connecting  carrier  ^ 

delivered  them  in  a  damaged  condition  -^^^y^^*  before  second  actton^^tay.-^ 
to  the  consignee,  established  a  prima  The  order  granted  plamtiflF,  after  aflirm- 
facie  case  against  the  connectmg  car-  ance  of  a  judgment  of  non-suit,  to  prose- 
rier,  and  imposed  on  it  the  burden  of  cute  a  new  action  for  the  same  cause  as 
showing  a  defense.  Berkowitz  v.  Chi-  »  poor  person,  haying  on  defendant's 
cago,  M.  &  St.  P.  Ry.  Co.  et  al,  435-  motion  been  set  aside,  though  with  leave 

to   renew,    it   was   error  to   refuse  de- 
CHILDREiN.  fendant's  motion  to  stay  plaintiff's  pro- 

Qo-  rt-ntfy^r^  ccediugs  till  he  paid  the  costs  of  the  first 

See  Divorce.  ^^j^^     Muratore  v.  Birkl,  321. 

CONVICTS.  XT  c 

Note. — ^Stay   tor   Nonpayment  of 

Appointment  of  committee— ySuMcitncy      Costs    321-32S 

of    proof. — Under    Laws    1889,    p.    55c, 

c.  401,  providing  that,  whenever  any  per-  a.  In  former  action. — ^321. 
son  has  been  convicted  and  sentenced  to  b.  1 71  some  nstion. — ^322. 
imprisonment  for  life,  a  committee  of  his  c.  Waiver. — 325. 
estate  may  be  appointed,  a  verified  peti- 
tion by  the  next  of  kin  of  a  life  convict.  Same — identity  ef  mcHonf. — A  second 
which  petition  sets  out  all  the  jurisdic-  action  is  for  the  same  cause  as  one  in 
tional  facts  re<inired  by  the  statute,  is  which  nonsuit  had  been  granted,  so  that 
sufficient,  in  the  absence  of  any  objec-  it  should  be  stayed  till  payment  of  costs 
tion,  to  jttstify  the  appointment  of  the  in  the  prior  action,  each  being  to  recover 
committee   without  any   further   proof,  the  damages  for  a  certain  injixiy  sus- 
Trnst  Co.  of  America  y.  Stale  Safe  De-  tained  by  plaintiff,  though  one  is  brought 
posit  Co.,  407.  imder  tbe  enpto^wr's  fobitttf  ad;  w^ile 

Comtmittee  o^  €suae-4msamty  9f  com-  £be  otber  Is  at  rwwmi  kw. 
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CORONERS.  c.  Who   enHtled   to   inspection,'- 

Inquests—jurisdiction. — In  order  that  ,   „S^  .      , 

a  coroner  may  investigate  the  causes  of  d.  IVhat  consttttftes  refusal  to  al- 
sudden  death  in  a  judicial  capacity,  he  ^  »<>»  %nspect%on.-^i, 

must,  under  Code  Cr.  Proc.  pt.  61,  tit.  I,  «•  Stock  book.-^ 
H  773,  77Sf  777*  «0  to  the  place  where  '•  ^»  generaL^-92. 

the  dead  person  lies,  which  place  must  ^  ^<^*^^  *o  recover  penalty, 

be   within   the   limits   of  the   territory  ir"v' 

where    he    can    exercise   his  authority.  .   ^  ?•  MflfiaarnKj.— 85. 

People  V.  Jackson,  21.  *•  Other  books  and  records,— SS- 

,rS;S!rr'o„e^S"lf,?'Xcro1  CRIMINAL  LAW. 

inferior  and  limited  jurisdiction,  every  Change  cf  venue— duty  of  Appellate 

fact  necessary  to  ^ve  hini  jurisdiction  Court,— Tht  AK>cllate  Court,  on  appeal 

must  be  alleged  and  proved.    People  v.  from   an   order   denying   a   motion   to 

Jackson,  21.  change  the  place  of  trial  on  ttie  ground 

Want  of  jurisdiction— effect,— WhtTt  that  accused  cannot  have  a  fair  trial  in 

a  coroner  acts  on  a  cause  of  death  with-  the  county  in  which  the  indictment  is 

out  the  presence  of  the  body  within  his  pending,  is  charged  with  the  duty  of  de^ 

jurisdiction,  any  act  he  docs  is  null  and  termining  from  the  record  whether  the 

void  ab  initib.    People  v.  Jackson,  21.  application  should  have  been  granted; 

CORPORATIONS.  ^"^  ^^  reaching  a  conclusion  the  decision 
^  , ,  ,  "  below  will  be  given  great  weight  Peo- 
Stockbook — statutory  requirements, —  pie  v.  Georgcr,  268. 
'Stock  Corporation  Law,  Laws  1892,  p.  Same  —  grounds  —  local  prejudice  — 
1840^  c.  688,  §  53,  as  amended  by  Laws  proof— sufficiency.— V/htrt,  on  an  appli- 
io97»  p.  3i4»  c.  384,  I  3»^  requiring  for-  cation  for  a  change  of  venue  by  one  in- 
cign  corporations  doing  business  in  the  dieted  for  the  larceny  of  the  funds  of 
state  to  keep  a  stockbook  containing  the  a  bank  of  which  he  was  president,  and 
names  of  stockholders,  their  places  of  for  perjury  in  swearing  to  a  false  re- 
residence,  the  numbers  of  shares  of  port  to  the  banking  department  of  the 
stock  held  by  them  respectively,  and  the  state,  and  for  bringing  about  the  fraud- 
amount  paid  thereon,  and  subjecting  ulcnt  insolvency  of  the  bank,  it  was 
such  corporations  to  a  penalty  "for  any  shown  that  the  community  was  prac- 
refusal  ta  allow  such  a  book  to  be  in-  tically  a  unit  in  concluding  that  accused 
spected"  by  stockholders,  is  not  satisfied  was  guilty,  and  that  all  classes  in  the 
by  the  keeping  of  a  book  which  fails  community  entertained  toward  him  a 
to  show  the  residence  by  street  and  num-  feeling  of  hatred,  the  application  should 
ber  of  city  stockholders,  and  which  in  be  granted.  People  v.  Georger,  268. 
many  cases  has   the  word   "unknown" 

inserted  in  the  column  provided  for  the  Note.— Chance  or  Place  op  Trial 

amount    paid   on    the    stock.      Fay    v.       ih  Criminal  Cases 268-274 

Coughlin-Sanford  Switch  Co..  7«.  z.  Statutory  provisions.-26S. 

Same -inspection -extracts       from  ^  q^  motJon  of  dcfcndant.-iyo. 

?2^^""^^?^   ^SS'^'iT,   ^'^'    H'^^  c-  On  motion  of  prosecution.-:^^- 

1892,  p.  1840,  c  688,  I  53,  as  amended  '  '^  '^ 

by  Laws  1897,  p.  314,  c  384,  |  3,  re-       Criminal  process— place   of  return— 

quiring  foreign  corporations  to  keep  a  justice  of  the  peace,— Laws  1899,  p.  520, 

stockbook  for  the  inspection  of  stock-  c  275,  {  35,  gives  justices  of  the  peace 

holders,  and  subjecting  them  to  a  pen-  of  a  certain  city  the  same  powers,  dutie» 

alty  for  refusal  to  permit  such  inspec-  and  jurisdiction*  except  in  criminal  cases, 

tion»  entitles  the   stocMidders  to  take  as  justices  of  towns.    Code  Cr.  Proc. 

extracts   from  the  stockbook.     Fay  ▼.  {  56,  gives  couaty  courts  of  special  ses- 

Coughlin-Sanford  Switch  Co.,  78.  stons  exclusive  jurisdiction  to  determine 

^onL-ftEMEDiEs   rot  Retusal   to  ^!^l^  T^^^  ^  animals.     Pen. 

ExjnuT  Books  op  CdtPORAnoN,  jMs  .^}  ^'  declares  cruelty  to  ammals 

•  '^^  a  misdemeanor.    Code  Cr.  Proc  %  151, 

JL  Sc0pe  cf  «0irj— 9C  requires  a  warrant,  issued  by  a  justice 

kk  /•««Mr«l-99^  mpma  am^Uu^  to  4ir«ct  tku  defend- 
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ant  be  brought  before  the  magistrate  er  or  of  another,  when  there  is  reason- 
issuing  the  same,  or,  if  the  offense  was  able  ground  to  apprehend  a  design  on 
committed  within  another  town  and  is  the  part  of  the  person  slain  to  commit 
one  which  a  court  of  special  sessions  a  felony  or  to  do  some  great  personal 
has  jurisdiction  to  try,  it  must  direct  injury  to  the  slayer  or  the  other,  and 
that  defendant  be  brought  before  a  mag-  there  is  imminent  danger  of  such  de- 
istrate  of  the  town  in  which  the  offense  sign  being  accomplished.  People-  v. 
was  committed.    Held,  that  a  complaint  Regan,  i8z. 

charging  cruelty  to  animals  committed  *t           Ttt«.t«a«t.     Vr^^rr^r^     rw 

in  another  town  did  not  authorize  a  jus-  ^^r^^!!'"^^*     Homicide     nr 

tice  of  the  city  in  question  to  make  a       Self-Defense ....182-193 

warrant  for  the  arrest  of  accused  re-  a.  Statutory  provisions. — 112, 

turnable  to  himself.  <McCarg  v.  Burr,  96.  b.  In  general.^iSs. 

Bribery — nature  of  offense. — ^The  ask-  c  Burden  of  proof. — 191. 

ing  of  money  by  a  public  officer  to  in-  d.  Evidence  of  character. — 193. 
fluence  his  action,  which  is  not  official, 

and  which  he  has  no  authority  at  law  DAMAGES.. 

Tackso'^'' 2"?'  ''  "°'  ^'''^'^'     ^''''^^''  ^'    Nom-DAMAGES    Recoverable    by 

Same'.^A  public  officer  cannot  be  con-  J^?if^S^  ™Jl,?f=^^^  ^'  ^!l'  ,^ 

victed,  under   Pen.  Code,  §  72,  of  the  ^^  ^  Camiage 455-460 

offense  of  asking  a  bribe  to  influence  J-  '^  general. — 455. 

his  official  proceedings,  unless  his  office  ".  Specuil  damage,-^:4po. 

is  a  public  one  and  the  proceedings  to  be  T\i\TrvDmf 

influenced  by   the   bribery   are   official.  UlVUKLli. 

People  V.  Jackson,  21.  Custody-Husband  and  w/<r.— Where 

Same. — Defendant   coroner   was   con-  a  husband  and  wife  have  separated  be- 

victed  of  the  crime  of  asking  a  bribe  to  cause  unable  to  agree,  and  there  is  no 

perform  an  official  duty,  in  violation  of  evidence  that  they  are  not  equally   fit 

Pen.  Code,  §  72,    An  indictment  charged  custodians  of  their  son  five  years  old, 

that  while  coroner  for  the  borough  of  the  father,  by  reason  of  his  paramount 

Manhattan  he  agreed  to  receive  money,  right  in  law,  will  be  awarded  such  cus- 

with  the  understanding  that  his  official  tody.    People  v.  Sinclair,  37. 

action  would  be  influenced  in  the  matter  Note.— Custody  of  Chilmen  after    . . 

of  tfhe  death  of  a  person  m  New  Jer-       Divorce  or  Sepabation 37-42 

sey,  and  there  was  no  evidence  that  the  ^    -     „^^^^„t     ^.* 

dead  body  had  ever  been  in  the  borough  ?'  \i/^^i^V^^^\r 

of    Manhattan.      Held,    that    the    facts  ^'  A^^l^f^'^'^'^f^'        . 

stated  did  not  constitute  a  crime,  as  de-  ^  Appeal-4iscretxon.^42. 

fendant  coroner  had  no  jurisdiction  in  EVIDENCE. 
the  premises  and  could  not  be  convicted 

of  bribery  by  asking  money  to  influence  Opinion  of  experts — hypothetical  ques- 

his  official  action.    People  v.  Jackson,  21.  tions. — Allowing  an  expert  to  give  an 

Homicide —  self-defense-— defense    of  opinion  based,  not  merely  on  facts  con- 

«no//irr.— Evidence  that  defendant,  while  tained  in  the  hypothetical  question,  but 

accompanying  his  sister,  engaged  in  an  **so  on  facts  derived  by  him  from  other 

altercation  with  deceased,  who  was  hos-  sources,  which  were  not  the  subject  of 

tile   towards   defendant's   sister,  during  testimony  in  the  case,  and  which  were 

which  he  wrested  a  pistol  from  deceased,  known  only  to  himself,  is  error.    Davis 

and,    some   time    after   this   altercation  v.  Maxwell,  357. 

had  ceased,  shot  deceased  while  neither  Judicxal  notice —  occupations.-^ The 
defendant  nor  his  sister  were  in  a  peril-  courts  will  take  judicial  notice  of  the 
ous  situation  which  they  could  not  have  general  duties  and  character  of  those 
escaped,  but  after  deceased  had  thrown  occupations  which  are  classed  as  pro- 
some  stones  at  defendant,  was  insuffi-  le&sions.  O'Reilly  v.  Erlanger,  Sheriff, 
cient  to  present  the  defense  of  justifiable  254- 

homicide,  under  Pen.  Code,  §  205,  de-  Note. — Use  of  Testimony  of  De- 

claring  homicide  justifiable  when  com-  ceased    or     Incompkiskt     Wit- 

mitted  in  the  lawful  defense  of  the  slay-       kess 68-77 
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a.  Code  provisions.— 68.  Note.  —  Personal    Disquaufica- 

b.  In  general.--^.  toins  for  Office  op  Executor  or 

c.  Common-law  rule.— ^4,  Administrator    355-337 

d.  Authentication  of  evidence. — 74.  .       ..t.    ..      ,      1^. 

e.  Where  privity  of  parties  or  in-  a.  An  application  for  letter s.—ssS- 

terest  exists.— 75-  '•  {nifrovtdence.-335- 

f.  When  taken  under  stipulation.  2.  Infamous  crime.— 33O. 

«_^  3-  -^"^^.—330. 

g.  When   party   rendered   incom-  *>•  ^»  Proceedings  for  revocation 

petent    by    death    of    adver-  ^f  letters.— ZZJ- 

jar^.--76.  Allowance  to  tinrfow— Where,  at  the 

h.  Proof  of  death  of  witness.— 77-  time  of  decedent's  death  leaving  a  widow 

1.  In  criminal  actions.— 77-  and   minor  children,   he   did   not   have 

Note. — Presumption  of  Neglegence  the  articles   enumerated   in   Code   Civ. 

OP  Connecting  Carriers 434-437  Proc-  §  ?7i3.  subds..  1-4,  to  be  set  off 

to  the  widow  and  minors,  there  cannot 

EXEiCUTION.  be  set  off  as  exempt  a  sum  of  money 

equal  to  the  value  of  such  articles.    Mat- 

Exemptions — professional  instruments  ter  of  Campbell,  346. 

—undertakers'  tools.— A  desk,  safe  and  5*ame.— Under  Code  Civ.  Proc.  §  2713, 

candelabra,  belonging  to  an  undertaker  subd.  5,  appraisers  must  set  apart  prop- 

and  used  by  him  in  his  business,  are  not  erty  to  the  amount  of  $150  to  the  widow 

professional    instruments,    within    Code  and    minor   children    of  the    decedent. 

Civ.   Proc.  §   1391,  exempting  "profes-  Matter  of  Campbell,  346. 

sional    instruments,    furniture    and    lib-  Same— waiver  by  wirfow.— Where,  at 

rary"   from   execution ;    such   provision  the  time  of  an  appraisal,  the  widow  was 

not  applying  to  the  office  furniture  and  present  and  stated  that  she  was  satis- 

tools    of    an    ordinary    business    man.  fied  with  what  had  been  set  off  to  her. 

O'Reilly  v.  Erlanger,  Sheriff,  254.  and  desbed  the  rest  of  the  estate  to  be 

M/vr«     i7n^«w»..TrxvT  «r.w  v^^^tT^,^^  "sed  to  pay  the  debts  of  decedent,  so 

N0TE.--EXEMPT10N  FROM  Execution  ^^at  no  claims  would  come  against  the 

Furniture  and  Library 254-256  ^^come  vested  in  her,  and  the  apprais- 

EXECUTORS   and   ADMINISTRA-  ers  acted  on  the  suggestion,  it  was  a 

TORS.  waiver  of  the  right  of  the   widow   to 

have  certain  property  set  apart,  under 

Administrators  —  appointment  —  quali-  Code  Civ.  Proc.  §  2713,  subd.  5.     Mat- 

Hcations. — Where  a   son   had   failed  in  ter  of  Campbell,  347. 

business  conducted  in  his  own  name  and  Note.-Allowance    to    Widow    op 

mvolved  his  father  to  a  certain  extent,  ^^^^  ^^  Deficiency  op  Exempt 


and  thereafter  the  father  paid  the  obli- 
gations of  the  son,  and  took  the  busi- 
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ness,  and  permitted  the  son  to  use  his  Claims — limitations. — ^After     a     claim 

name,   and   other   losses   occurred,  but  against    the    decedent's    estate    is    once 

the  father  allolwed  the  business  to  be  barred  by  limitations,  the  administrator 

conducted  in  this  way  until  death,  no  has  no  power  to  voluntarily  renew  or 

such  case  of  improvidence  is  shown  as  reinstate    it,    to    the    prejudice    of    the 

excludes  the  son  from  the  right  to  ad-  parties  in  interest. — Gardner  v.  Pitcher 

minister   on    his    father's   estate   under  et  al.,  259. 

Code  Civ.  Proc.  §  2661.  Matter  of  Same^presentation  by  agents. — ^Where 
Greene,  335.  a  claim  against  a  decedent's  estate  wa!> 
Same — conviction  of  crime. — That  a  presented  to  the  administrator  for  allow- 
son  has  been  convicted  of  a  misde-  ance  by  agents  of  the  claimant,  and  was 
meanor  in  the  United  States  court  and  rejected  by  such  administrator,  such  re- 
fined $50  is  not  a  conviction  of  an  in-  jection  would  be  binding  on  tlie  claim- 
famous  crime,  within  Code  Civ.  Proc.  ant,  though  he  was  not  informed  there- 
i  2661,  so  as  to  exclude  him  from  ad-  of,  or  was  informed  by  such  agents  that 
ministering  on  his  father's  estate.  Mat-  the  claim  was  not  rejected.  Gardner  v. 
ter  of  Greene,  335.  Pitcher  et  al.,  259. 
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Same — oral       rejection — limitations. —  try  the  accused  under  certain  conditions. 

Verbal  rejection  of  a  claim  by  an  a  J-  give  him  jurisdiction  over  the  accused 

ministrator  is  sufficient  to  set  in  opera-  in  the  case  specified,  so  as  to  exempt 

tion  the  short  statute  of  limitations  pre-  him    from    civil    liability.      McCarg    v. 

scribed  by  Code  Civ.  Proc.  §  1822,  re-  Burr,  97. 
quiring    suit    on    such    claims    to    be 

brought  within  six  months  after  rejec-  Note. — Liabiuty     op    Committing 

tion.    Gardner  v.  Pitcher  ct  aL,  259.  Macistkate  for  False  Imprison- 

Same — evidence — question  for  j.iry. —       ment  90-106 

In  a  suit  on  a  claim  against  a  decedent's  r    general  —^iS 

estate   evidence  held  to  require  subtnis-  ^  ^/^    f  j„';^i,tion.-io^. 

sion  to  the  jury  of  the  question  whether  Warrant  issued  on  insukeient 

the  claim  was  presented  to  the  admm-  comt>laint 106 

istrator  for  allowance  on  two  different  '^ 

occasions  by  agents  of  the  claimant,  and  FOREIGN  CORPORATIONS, 
on  each  occasion  rejected  'by  the  admin- 
istrator.   Gardner  v.  Pitcher  ct  al.,  260.  See  Pleading. 

T,T          T^                      T>  HIGHWAYS. 
Note. — ^Dispute  and  Rejection  of 

Claims  Against  Decedents'  Es-  Automobiles -frightening      horses- 

259-»>3  ffggiiggfif — evidence. — A  finding  of  negli- 

>  ,.             ■         ,,,,                    J    .  .  gence   on   the   part   of   deiendant,    the 

Actwns-costs-WhtTt    an    admmis-  g^j^^  ^f  ^„  automobile,  is  not  author- 

trator  of  the  indorser  of  a  note  had  no  ;^gj  ^y  evidence  that,  when  at  the  top 

deicnse  on  the  merits,  and  the  only  issue  f      ^-^j,  j,^  ^^^  plaintiff's  team  at  the 

presented  by  h:ni  was  whether  the  claim  f^^  ^^  j^^  j,^  disconnected  the  engine 

based  thereon  had  been  presented  and  j         j^          „,„              ^j  ^^-^  machine, 

rejected  and  its  collection  barred  by  the  ^          ^         ^^  ^     ■^     ^^  ^         ^  ^j 

short  statute  of  limitations,  which  was  ^^^              f„„^  ^jf^^   ^^'hour.  passing 

determined  apinst  him,  he  was  prop-  ^y^    ^         g^^  ^^    -^  f^^t  from  it.  with- 

•erly  held  to  have  unreasonab  y  resisted  ^„j   stopping,   though   just  as   he   was 

*"i-     ,5  n'^^'r-  P*>™^"1  ^IJ^""  .S'"?"'  opposite  ft  the  horse  swerved  and  threw 

within  Code  Ov  Proc.  §  1836  authonz-  g^;  -^             ^    ^         tijl  tj,^„  y^^- 

aglinrthe"  a-SiinSo"  pTylu 'oC  f '-"  "?  ««?  o^  -fTT'  '^^-  P^?' 

of  the  estate.    Gardner  v.  pftcLr  et  al.,  '^'t^p^'TaLTMS^ttr  '"^'  '" 

Same — instructions. — ^Wherc,  in  an  ac- 

T?AT  CT?  TMTDOTCi^xT.MTTXTT  ^^o"  for  injury  to  plaintiff  by  his  horse 

FALSE  IMPRISONiM;ENT.  ^^.^^    frightened  by   defendant's    auto- 

T  •  u'j*       t    '    t'                        t       'A  mobile  just  as  it  passed  the  team,  the 

^h?^^^^LJ^t■::^r^^L^\^li  <:o«rt  instructed  that,  if  defendant  drove 

/.rof<r.j.-Since  the  warrant  was  in  ex-  ^    machine  down  towards  plaintiff  at 

cess  of  the  justices  jurisdiction  to  issue,  ,.  „  '   „j  .i,j  :„  #.1,.  *u,r»«-V.:-!.  J_-_ 

—J  ..™.  ,.iiA    ku.  »/.«.  «t  I.I.-  :...>:...  :-  the  speed  and  m  the  threatening  man- 

f^lr«n?iii?.r  If  A  ^LnrUnfn.,  ti^  «"  claimed  by  plaintiff,  the  jurv  might 

™d  u^n  sii  waJranTover  the  lat^  determine  whether  defendant  was  nefli- 

fer'f  objeSlon"?  treTslice?  wJSt'^of  S^Llldr  ^"S^n't? '° 'T^^^^ 

\..^\.A\r.i\r.^    ^^•««4.:4>.«f«J  t^u^  :^««^:<,»»  snould  consider  defendants  conduct   if 

jurisdiction,  constituted  false  imprison-  j^            ^         j^     testified,  a  new  trial 

If/hT;  \n   dt^'^Lf  «n\wkW^^^^^^^  ^'^^"Jd  ^^  g^^"ted;  an  inference  of  neg- 

U^^^A^^J^^^  'Jge"c<^  "0^  bei"g  authorized   from   the 

judicial  position.    McCarg  V.  Burr  97.  ^^anner  of  passing  testified  to  by  him. 

5*am^— Nor  did  the  fact  that  Code  Cr.  and  it  being  likely  that  the  jiiry  con- 
Proc.  §  164,  requires  the  person  execut-  eluded   that,    though   he   passed    as    he 
ing  the  warrant  to  take  accused  to  the  testified,   he   was    negligent    in   passing 
nearest  accessible  magistrate,  if  the  mag-  without  stopping  and  nearer  than  neces- 
istrate  of  the   town  before  whom   de-  sary.    Davis  v.  Maxwell,  357. 
fendant  is  directed  to  be  taken  is  ab- 
sent or  unable  to  act,  and  thus  would  Note. — Use  of  Highways  by  Auto- 
have   given   the   justice  jurisdiction  to       mobiles    356-560 
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a.  In  general-^z^,  her    own    property,    free    from    claims 

b.  Liability  for  injuries.— ^S^.  of  her  husband  or  his  creditors.     The 

1.  Failure  to  stop  on  signal —   same   act,   as   amended  by   Laws   1873, 

358.  p.  1234,  c.  8121,  provides  that  a  policy  in 

2.  Speed-limit  —  failure      to    favor  of  a  married  woman  may  be  sur- 

give     warning     of     ap-  rendered,  etc.,  and  such  married  woman 

proach. — 360.  may,  in  case  she  have  no  child  or  any 

Note.— LiABiUTY    for     Fright    of  jssue  of  any  child,  dispose  of  such  pol- 

HoRSES    AT    Objects    in    High-  >cy  by  will  or  deed.    A  policy  was  de- 

yff^y^  127-135  clared  to  be  payable  on  insureds  death 

,J^  L™™™  ™l*«]-!^,o  to  his  wife,  "for  her  sole  use,  if  living, 

INCOMPETENT  PERSONS.  in  conformity  with  the  statute,  and,  if 

See  Convicts.  "^t  living,   to   their   children   or   their 

'  guardian  for  their  use."    //Wrf,  that  the 

INNKEEPERS.  policy  was  within  the  statute,  and,   in 

Liability-^n  innkeeper  is  an  insurer  case  of  the  death  of  the  wife  without 

of  the  property  of  his  guest,  and  liable  issue  prior  to  the  death  of  her  husband, 

for  its  loss  for  any  cause  wliatever,  ex-  passed   under   the   residuary   clause   of 

cept  irom  neglect  of  the  guest  or  act  of  her  will,  although  the  policy  was  pro- 

(K)d   or   the   public   enemy.     Crapo   v.  cured  by  the  husband,  who  kept  it  in  hr, 

Rockwell  et  al    112  possession     and     paid     the     premiums 

Same-Innkeeper  and  guest-existence  thereon.    Bradshaw  et  al.  v.  Mutual  Life 

of  relationship.— A    woman,    who    had  Ins.  Co.  of  New  York.  293. 

lived   for   17  months  in  an  inn  which       Estoppel—repudtatwn  of  agreement.— 

accommodated  both  transient  and  per-  Where  an  insurance  policy  was  issued 

manent  lodgers,  and  had  moved  prop-  in  ^ayor  of  the  wife  of  insured,  m  con- 

erty   into    her   rooms,    which   indicated  formity   with   the   statute    (Laws    1840. 

an  intention  to  make  more  than  a  tem-  P-  59»  c.  80,  as  amended  by  Laws  1870. 

porary  sojourik,  and  had  made  the  ar-  P-  612,  c.  277,  and  Laws  1873,  p.  1234. 

rangements  for  her  stay  with  the  pro-  c.  821),  so  that  the  same  was  subject  to 

prietors  themselves,  instead  of  the  clerk,  disposition  by  the  wife  in  case  of  he; 

was  not  a  traveler  and  guest,  within  the  death   without  issue,  an   agreement  by 

rule  which  makes  an  innkeeper  an  in-  the  insurer,  on  the  death  of  the  wife, 

surer  of  the  property  of  his  guest,  al-  without  issue  prior  to  the  death  of  in- 

though,  when  she  first  went  to  the  inn.  sured,  to  pay  the  policy  to  insured's  es- 

she     contemplated     housekeeping,     and  tate  in  consideration  of  the  payment  of 

never  made  any  agreement  for  lodging  future    premiums    by    insured,   and    the 

for  a  definite  time,  and  had  frequently  consequent  payment  of  such  premiums. 

changed  her  apartments  during  her  stay  did  not  estop   the   insurer  to   deny  its 

at  the  inn.  liability  to  insured  s  estate.     Bradshaw 

^r  ,  »  V.  Mutual  Life  Ins.  Co.  of  New  York, 

Note. — Liability  or  Innkeeper  for  204. 

Loss  OF  Guest's  Goods 112-126   ^,  „,     ,     ,  ^ 

Note. — Wife  s  Interest  as  Bene- 

a.  Statute. — 112.  ficiary    in    Life    Insurance   on 

b.  In  general.— 115.  Husband  293-309 

c.  Negligence  of  guest. — 117. 

d.  Loss  of  money,  jewels  or  orno'  a.  Statute. — 293. 

ments. — 118.  b.  In  zeneral. — 295. 

e.  Loss  of  other  goods. — 125.  c.  Nature  of  interest. — 295. 

f.  Loss  by  /ir^.— 126.  d.  Right  to  excess. — 299. 

INSURANCE  ^'  ^^^^^^^'^    power    of    disposi- 

tion. — 301. 
Rif^ht   to   proceeds — designated   bene-  i.  By  assignment. — 301. 

Hciarics — married    women. — Laws    1840,  2.  By  surrender. — ^302. 

p.  59.  c.  80,  as  amended  by  Laws  1870,  f.  Assignability. — 304. 
p.  612,  c.  277,  makes  it  lawful  for  a  mar-  i.  Consent. — 306. 

ried   woman  to  insure   the  life  of  her  g.  Transfet  on  death. — 307. 

husband  for  her  sole  use,  and  declares  h.  Exemption  from  her  creditors. 
the   amount    of   such    insurance   to   be  — ^00. 
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LANDLORD  AND  TENANT.  to  hire  and  discharge  men,  but  another 

^  ..         ,   ^        ^                    ^  was  foreman  or  inspector  of  boiler  rc- 

Dutxes  of  tenant-repairs.— K   tenant  pairs,  with  a  gang  of  men  under  his  di- 

is.  m  the  absence  of  an  agreement  on  rection.    He^ld,  that  such  person,  while 

the  part  of  the  landlord  to  make  such  engaged   in   directing  boiler   repairs   in 

repairs,  under  a  prima  facie  obligation  the  absence  of  the  superintendent,  was 

to  repair  a  broken  skylight.     Forrester  engaged  in  superintendence,  within  the 

V.  O  Rourke  Engmeenng  Const.  Co.,  247.  statute,  as  to  the  men  under  his  direc- 

iir  AxrT^A<ft^TTo  tion.     Faith  v.  New  York  Cent.  &  H. 

MANDAMUS.  r.  r.  Co..  277. 

Dismissal-order-fecitals.-'W\itr^,  in  Same-injuries  to  servant-negligence 

mandamus,  the  proceedings  were  heard  ^'  PorematL-ln^n  action  for  mjurie* 

on  the  merits  on  appeal  from  a  final  *?  *  servant   evidence  held  siif^       t  • 

order    dismissing    an    alternative    writ.  ^^^J^  ^^^^  .^'^  foreman  was  guilty  of 

and  there  were  inserted  in  the  order  of  negligence  m  failing  to  w;arn  the  sery- 

affirmance  the  words  "without  prejudice  \"'  ?^  ^  dangerous  situation  known  to 

to   the    rights   of   the   relator   to   pay-  thejoreman.    Faith  v.  New  York  Cent, 

ment,"  and  subsequently  another  party  *  JP *  *^*  ^*     .  '  V^'            j 

commenced  similar  proceedings  to  ob-  ,  Same-pro xxmate  cause— \n  an  action 

tain  the  same  result,  and  an  order  dis-  ^^^  injuries  to  a  servant,  evidence  held 

missing  them  for  want  of  prosecution  f^^cient  to  show  that  the  negligence  of 

contained  a  recital  that  the  motion  was  *^^  servant  s  foreman  was  the  proximate 

granted  for   the   reasons  given   in  the  ^^"^«  t^^V^^^r    ^t«^  ""'  ^^"^  ^'''' 

former  case,  referring  to  it  by  title,  such  ^^J?''  ®  "'    .  ^  r°"  ^^   i-              t 

recital  was  erroneous,  there  having  been  Same— contributory  negligence.— In  an 

no  decision  on  the  merits  ,and  there  be-  J^^VJ*"  ^^T'^^"?^'  u   ^  ^^"'^^1  ^^*^^"^t 

ing  no  basis  for  a  claim  that  the  pro-  *^^  sufficien    to  show  that  the  servant 

ceedings  would  be  a  bar  to  an  action.  ^^^   """^r?!!!^^  ^  contrAutory   ij^gh- 

People  V.  York,  175.  I^^S^r^^^'^llL^-  ^^"^  ^"^^  ^^°*-  *  ^' 

R.  R.  Co.,  270, 

MASTER  AND  SERVANT.  ..  Same— assumption  of  risk.-ln  an  ac- 
tion for  injuries  to  a  servant  evidence 

Injuries  to  servant— fellow  servants—  ^^^^  sufficient  to  show  that  the  servant 

who  are  fellow  servants. — The  employ-  l^ad  not  assumed  the  risk.    Faith  v.  New 

ment  of  a  physician  by  a  railroad,  under  York  Cent.  &  H.  R.  R.  Co.,  278. 

a  contract  by  which  the  physician  agrees  Nora.— Employers'  Liability  Law. 

to  attend  employes  and  passengers  of  277-290 

the  railroad  when  called  upon  to  do  so,  7               1       - 

does  not  make  the  physician  a  fellow  ?'  {?  general.— 277. 

servant  with  the  railroad  operatives  by  ^'  ilfJ'^/  ^f  injury.— 2S0. 

whose  negligence  the  physician  is  killed  ^-  ^^^   constitutes   superintend- 

while  crossing  the  railroad's  tracks  on  .    ^^^f.\*-        x    •  1.     «qx 

his  way  to  the  station  to  take  a  train  ^-  f/V^'^^^l^H  V  ,•     ""^V- 

to  attend  one  of  his  own  patients.    Ting-  ^'  ^''''^^  ""f  ^^f^^^'^'^  condition.— 

ley  V.  Long  Island  R.  Co.,  441.  ^^' 

Employers'  liability  act— fellow  serv-  MECHANIC'S  LIEN. 
ants — position  ,  .of  ..superintendence. — 

Employers'  Liability  Act,  Laws  1902,  p.  Notice-^-verification.-K  notice  of  me- 

1748,  c,  600,  gives  an  employe  a  right  chanic's  lien  which  is  not  verified  as  re- 

of  action  against  the  employer  for  the  quired   by   Laws    1897,   p.    518,   c.   418, 

negligence  of  any  person  intrusted  with  §  9,  subd.  7,  but  instead  bears  a  cer- 

and   exercising   superintendence,   whose  tificate    of    acknowledgment,    is    insuffi- 

sole  or  principal  duty  is  that  of  super-  cient.     Schenectady  Contracting  Ca  v. 

intedence,  or  in  the  absence  of  such  su-  Schenectady  Ry.  Co.  et  al.,  87. 

perintendcnt,   of  any  person   acting   as  Pleading — right  to  personal  judgment. 

superintendent    with    the    authority    or  Code  Civ.  Proc.  §  3412,  relative  to  the 

consent  of  such  employer.    The  superin-  enforcement    of   mechanics'    liens,    pro- 

tendent  of  a   round-house  had  general  vides  that,  if  the  lienor  shall  fail  to  es- 

supervision  of  all  work,  and  authority  tablish  a  valid  lien,  he  may  recover  judg- 
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ment  for  such  sums  as  are  due  him,  or  denoting  the  personal  integrity  and  busi- 

which  he  might  recover  in  an  action  on  ness  qualities  of  the  partners.    Read  v. 

a  contract  against  any  party  to  the  ac-  Mackay  et  al.,  43. 

tion.  Section  1207  declares  that  where  What  is  Urm  property — firm  name, — 
no  answer  is  interposed  the  judgment  Where  partnership  articles  merely  pro- 
shall  not  be  more  favorable  to  the  plain-  vide  for  the  relinquishment  of  all  claims 
tiff  than  that  demanded  in  the  com-  to  the  firm  by  the  retiring  partner,  and 
plaint.  Section  488  provides  that  a  de-  are  silent  as  to  the  disposition  to  be 
fendant  may  demur  when  the  complaint  made  of  the  name  upon  the  expiration 
does  not  state  a  cause  of  action.  The  of  the  partnership  by  limitation,  and  the 
complaint  in  an  action  to  enforce  a  me-  name  of  the  firm  which  is  engaged  in 
chanic's  lien  stated  facts  which  were  the  banking  and  brokerage  business  has 
insufficient  to  sustain  an  action  for  fore-  for  many  years  been  used  as  a  symbol 
closure  of  a  lien,  but  which  were  suffi-  to  denote  the  personal  integrity  and 
cient  to  justify  a  personal  judgment,  business  qualities  of  the  partners,  it  can- 
and  prayed  that  plaintiff  might  have  not  be  detached  from  the  personnel  of 
such  further  judgment  as  might  be  nee-  the  partners,  and  sold  as  an  asset  of  the 
essary  to  protect  its  rights,  but  did  not  good  will  of  the  business.  Read  v. 
in  terms  ask  for  a  personal  judgment,  iviackay  et  al.,  44. 
The  defendant  demurred.  Held  that.  Note.— Right  to  Use  Firm  Name,  43-46 
notwithstanding  the  absence  of  any  Actions — injunction. — ^Where  the  firm 
prayer  for  personal  judgment,  the  com-  name  01  a  banking  and  brokerage  firm 
plaint  stated  a  cause  of  action  for  such  has  been  used  as  a  symbol  to  denote  the 
a  judgment  as  against  a  demurrer  on  the  business  qualities  and  integrity  of  the 
ground  that  no.  cause  of  action  was  members,  and  the  partnership  articles 
stated.  Schenectady  Contracting  Co.  v.  contain  no  provision  as  to  the  disposi- 
Schenectady  Ry.  Co.  et  al.,  87.  tion  to  be  made  of  the  firm  name  upon 

the   expiration  of  the   partnership,  one 

N'BW  TRIAiL.  partner  may,  after  the  expiration  of  the 

Successive   ver6icU-conc,u^en.ss^  P.^S^^fc  '^^.l^J^^^i^  ,^ 

When  a  party  has  severa    times  recov-  ^^^^^         „^^  ^j  j^^  g^^                '     j. 

ered  a  verdict  on  confl.cting  and  sub-  less  of  the  pendency  of  an  action  a^inst 

stantially  the  same  evidence,  the  court  t,,^  fonner  for  a  judicial  determination 

should  not  interfere  with  the  last  deter-  ^^^^^  ^^  ^^^  „„  .,„^^^^^^  j„  t^^  ^^^  ^^^^ 

mination  of  the  jury  though  it  is  of  the  r^j  ^    ^lackay  et  al.,  44- 
opinion  that  the  verdict  is  against  the 

weight  of  the  evidence.    Lacs  v.  James  PLEADING. 
Everad's  Sreweries   202 

Verdict  contrary  'to  law-setting  aside  Complaint  -  insuMciency  -waiver    of 

verdict.-VndftT   the   express   provisions  ^f^^^^'lTf^nH,  riv   Pr«.   s'^?^   J^Z' 

^(  T  «,.,-  -rr^^    «    •»./;*    «    »4i«   R  ^-^    «  Visions  of  Code  Liv.  Froc.  §  499,  a  de- 

of  Laws  1902,  p    1^3,  c.  580,  §  2^4:  a  ^  ^^        ^          y^            object^n  to  a 

verdict  contrary  to  law  may  be  set  aside  j^jnt,   either   by   demurrer   or   an- 

on  motion  made  at  the  close  of  the  trial  ^^^  ^^^^  „^^  ^^j/^  ^^^  objection  that 

or  within  five  days  from  the  time  of  the  ^^^  complaint  does  not  state  facts  suffi- 

rendition  of  judgment.    OReilly  v.  Er-  ^j^„^  to  constitute  a  cause  of  action,  but 

langer,  Sheriff,  254.  he  may  on   the  trial  move   for  a  dis- 

PARTNERSHIP  missal  on  that  ground.    Jackson  v.  Sav,- 

age  et  al,  399. 

Good    will  —  what    constitutes  —  Hrm  Answer  —  insuMciency.  —  An     answer 

nam^ J.— While  a  firm  name  may  in  some  which  alleges  that  the  allegations  of  the 

cases  be  deemed  a  part  of  the  good  will  complaint    state    no    cause    of    action 

of  the  business,  it  is  not  of  itself  neces-  against  defendant  is  bad,  either  under 

sarily  so,  and  cannot  be  in  cases  of  busi-  Code  Civ.   Proc.  §  500,  providing  that 

nesses  which  depend  on  the  personal  at-  an  answer  must  contain  a  denial  of  the 

tributes  of  the  partners  engaged  therein,  allegations  of  the  complaint,  etc..  or  a. 

such    as    professional    partnerships    or  statement    of   new    matter   constituting 

banking  and  brokerage  partnerships,  in  a  defense,  or  under  section  498,  declar- 

which  the  name  has  become  a  symbol  ing  that,  when  any  of  the  matters  enu- 
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merated  in  section  488  as  grounds  of  de-  Note. — Neccessity    for    Aitidavit 

murrer  do  not  appear  on  the  face  of  of  Merits  When  Answer  is  Un- 

the    complaint,    the    objection    may    be  verified    314-320 

taken  by  answer.     Jackson   v.    Savage  ^    f..  ,  , 

"  ^'"  ^^-  b.  In  general.— 315. 

Demurrer  to  answer-attack  on  com-  c.  Sufficiency.^317, 

ptaint. — On  demurrer  to  an  answer  for  d.  Practice. — ^320. 

insufficiency,  an  attack  upon  the  com-  Unverified    complaint^sumciency     of 

plamt  may  be  made  because  of  its  fail-  unverified    awjw^r,— Where    the    com- 

ure  to  state  facts  sufficient  to  constitute  pj^jn^  jg  unverified,  an  unverified  answer 

a  cause  of  action,  but  such  attack  must  jj    sufficient;    Code    Civ.    Proc    §   523.                 I 

g>  to  the  substance  of  pUmtirs  cUim.  providing  that,  where  a  pleading  is  vcri-                 I 

Portland  Co.  v.  Hall,  2.  fjet,    ^^ch  subsequent  pleading  must  be                 ' 

Counter claims^-subsisHng  cause  of  ac^  verified    Beglin  v.  People's  Trust  Co., 

tion. — A     counterclaim     alleging     that  3^4 

plaintiff  stipulated  in  its  contract  for  the  Unverified  ans7ver~-^ght  of  pUintifF 
installation  of  the  elevators  which  /''  treat  as  a  nullity.— Codt  Civ.  Proc. 
formed  the  subject-matter  of  the  suit  §  5^8,  permitting  a  party  to  treat  as  a 
to  defend  at  its  own  cost  and  expense  imility  an  insufficiently  verified  pleading, 
all  suits  that  might  be  instituted  against  applies  only  where  a  pleading  is  de- 
defendants  for  patent  infringements  in  fectively  verified,  and  does  not  permit 
the  use  of  any  apparatus  furnished  by  a  plaintiff  whose  cjmplaint  is  unveri- 
plaintiff  in  the  installation  of  elevators,  ficd  to  treat  as  a  nullity  an  unverified 
and  to  pay  any  recovery  that  might  be  answer.  Beglin  v.  People's  Trust  Co., 
had   in   such  suits;   that   four  separate  3<4- 

suits  now  pending  and  at  issue  and  un-  Note.-Office  and  Effect  of  De- 

settled   have  been  brought  against  de-  ^^^^  ^^^  r^^ief  in  Ple.adincs,  87-91 

fen  dan  t  to  recover  damages  for  alleged  c    a      /      #       » 

infringement   consisting   in   the   use   of  *•  ocope  of  ^o/g.    07. 

devices   furnished  by  plaintiffs   for  in-  "•  ^^  g^^cral.j-^y. 

stalling  the  elevators;  but  failing  to  al-  c-  ^^^^'  7  demand  as  determir^ 

lesre  any  request  on  or  refusal  by  plain-  _,    „y*S  character  of  action.— «J. 

tiff  to   defend   such   suits,   or  that  the  f  jr*^?  «^  answer.-^. 

suits  are  not  being  defended  by  plain-  '-  SuMctency  of  demand  as  against 

tiff,  or  that  defendant  has  incurred  any  demurrer.—gi. 


expense  on  account  of  such  suits — fails  Foreign  corporations— actions — corn- 
to  state  any  subsisting  cailse  of  action  plaint.— \n  an  action  by  a  foreign  cor- 
m  defendant's  favor  against  plaintiff,  poration  doing  business  in  the  state  the 
and  IS  obnoxious  to  demurrer.  Port-  complaint  is  not  demurrable  on  the 
land  Co.  v.  Hall,  i.  ground  that  it  fails  to  state  a  cause 
AfRdaznt  of  merits-time  of  service.-  ff  ^.^/^°"  for  failure  to  allege  due  au- 
The  affidavit  of  merits  required  to  pre-  ^^^T  ^?o.'l'l  ^^^^^^^         *  ^'  ^"^^"^** 

^nsle!?^^  unvViLd"  3^^^^  'o     sue.-Th. 

i-nswer  is  unvennea  need  not  accom-  .„„;_„„.  „/"  „  „„„„,„.:„_  „._„_:„j  :„ 

pany  the  answer,  but  may  be  served  and  assignee  of  a  corporation  orpmzed  in 

hled^at  any  time  before  actual  inquest  ^/*i"rr  f*^i°  ''5=°^  for  breach 

:«  «^«i,o«      &--«i:„  «-  D^rx«i«»e  T^,,^¥  r^  o*   contract   for  the  purchase  of   mer- 

is  taken.    Beghn  vr  People  s  Trust  Co.,  ^^^^^.^^   ^^  ^^   manufactured    for   de- 

^  ^"  fendant.  At  the  time  of  the  making  of 
Same. — The  attorney  for  defendant,  the  contract  plaintiff's  assignor  had  not 
whose  answer  to  the  unverified  com-  complied  witii  General  Corporation 
plaint  was  unverified,  appeared  on  plain-  Law,  Laws  1892,  p.  i&)5,  c.  687,  §  15. 
tiff's  application  for  inquest,  and  offered,  by  obtaining  a  certificate  of  authority 
if  the  court,  the  law,  or  the  rules  re-  to  do  business  in  the  state,  although 
quired,  to  serve  and  file  an  affidavit  of  it  had  paid  the  license  tax  required  by 
merits-  Held,  that  defendant  was  en-  Tax  Law,  Laws  i8g6,  856,  c.  908,  §  181. 
titled  to  serve  and  file  his  affidavit  of  Held,  that  the  complaint  was  demur- 
merits.  Befrlin  v.  Peoples  Trust  Co.,  315.  rable    for    want    of    legal    capacity    of 
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plaintiff  to  maintain  the  action.     F.  J.  Relief  —  what     constitutes. — A     letter 

Emmerich  Co.  v.  Sloane  et  al.,  7.  given  by  an  overseer  of  the  poor  to  a 

Waiver    of    objections— foreign    cor-  wife,  by  means  of  which  she  obtained 

porations-^oncompliance    with    statute,  her    husband's    wages,    was    not    relief 

—Where  a  complaint  by  a  foreign  cor-  withm  the   meaning  of   the   poor    law. 

poration    on   a   contract   made    in    this  Matter  of  Kelly,  13. 

«tate,  which  fails  to  allege  a  compliance  NryrE.— Sctti pmfnt«;  np  Pattppp^;  fc»  tt 
with   the    statute   authorizing   it   to   do   WorK.-bETTLEMENTS  of  Paupers,  12-17 

business  in  this  state,  is  demurrable  only  RAILROADS, 
upon  the  ground  that  plaintiff  has  no 

legal  capacity  to  sue,  it  cannot  be  at-  Injuries  at  crossings  —  contributory 
tacked  on  demurrer  to  the  answer,  un-  negligence — questions  for  jury. — In  an 
der  Code  Civ.  Proc.  §  499,  making  a  action  against  a  railroad  for  the  death 
failure  to  demur  to  a  complaint,  where  of  a  person  crossing  its  tracks  at  a 
it  appears  on  the  face  thereof  that  crossing  where  the  view  was  obstruct- 
plaintiff  has  no  legal  capacity  to  sue,  a  ed,  whether  deceased  was  guilty  of  con- 
waiver  of  objection  on  that  ground,  tributory  negligence.  Held,  under  the 
Portland  Co.  v.  Hall,  2.  evidence,  a  question  for  the  jury.   Ting- 

^^           ^,                       ^                 ^  ley  V.  Long  Island  R.  Co.,  440. 
Note. — Necessity  of  Alleging  Au- 
thority TO  DO  Business  in  Ac-  REAL   PROPERTY. 

tion  by  Foreign  Corporation 1-3 

Deeds  —  estate        conveyed  —  title.  — 

POOR  LAWS.  Where  an  owner  of  certain   land  died 

intestate,    survived   by    his    widow    and 

Paupers —  acquiring      settlement.  —  K  one   son,   and   the  son   conveyed   to   his 

man   moved   with   his   family   from   the  mother  an  undivided  two-thirds  of  the 

town   where   he   had    resided   and   sup-  premises  during  her  natural  life,  to  take 

ported   himself   without   public   aid   for  the  property  absolutely  in  case  she  sur- 

six  years,  and  he  remained  in  the  town  vived  him,  her  dower  right  never  hav- 

into  which  he  moved  for  a  year  without  jng  been   admeasured,   the    widow   onlv 

requiring   support.     Held,   that   he   had  acquired  a   life  estate  in  two-thirds  of 

acquired  a  settlement  therein  within  the  the  property,  which  matured  into  a  free- 

meanmg  of  the  Poor  Law,  Laws   1896,  hold  on  the  death  of  the  son  during  her 

p.  149,  c.  225,  §§  40,  41.  life.     Tarplee  v.  Sonn,  366. 

Same — notice — contest  between  towns.  Tenancy  in  common — adverse  posses- 
— AVTiere  a  person  with  his  family  sion — notice. — Where  at  the  time  a 
moved  into  a  town,  and  remained  there  widow  interposed  a  claim  of  adverse 
one  year,  and  had  lived  six  years  in  the  possession  in  a  suit  for  partition  her 
town  from  which  he  removed  without  only  right  to  possession  was  under  a 
receiving  public  support,  and  at  the  end  deed  from  her  son  to  an  undivided  two- 
of  such  year  he  had  not  required  sup-  thirds  of  the  property,  at  which  tim<i 
port  from  the  town  into  which  he  had  controverted  questions  of  title  could  not 
moved,  a  simple  notice  under  Poor  Law,  be  tried  in  such  third  under  an  execu- 
Laws  1896,  p.  150,  c.  225,  §  42,  subd.  4,  tion  against  her  son,  and  permitted  no 
made  by  the  overseer  of  the  poor  of  the  joint  possession.  She  thereafter  pur- 
town  into  which  he  had  moved  to  the  chased  such  third  under  another  cxecu- 
overseer  of  the  poor  of  the  town  from  tion  against  the  son,  and  thereafter  held 
which  he  had  removed,  stating  that  re-  possession  thereunder  for  the  period  of 
lief  had  been  given,  which  statement  limitations.  Held,  that  she  thereby  ac- 
was  untrue,  and  the  failure  of  the  over-  quired  title  to  -such  undivided  third  by 
seer  of  the  latter  town  to  serve  a  no-  adverse  possession  as  against  the  prior 
tice  of  contest,  did  not  prevent  a  settle-  purchaser  thereof.  Tarplee  v.  Sonn,  366. 
ment  of  the  poor  person  in  the  town  xt  r-  t^  rj.  ^.r 
to  which  he  had  moved,  nor  prevent  Note.-Color  of  Title  That  Wi^ 
the  town  from  which  he  had  removed  -Support  Adverse  Possession,  366-379 
from  claiming  that  such  settlement  had  a.  In  general. — ^366. 
been  in  fact  obtained.  Matter  of  Kel-  b.  Tax  deeds  and  assessment 
ly»  12.  leases. — ^371. 
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c.  Land  contracts. — ^374.  Same  —  employment    by    attorneys-^ 

d.  Defective  deeds. — 376.  presumption, — Where  a  referee  was  ap- 

e.  Tenants  in  common. — ^377.  pointed  by   attorneys   under   a    stipula- 

f.  Life  tenants  and  grantees. — ^378.  tion,  such  employment  was  sufficient  to 

g.  Lessees. — 379.  raise  a  presumption  of  a  contract  for 
h.  Obtained  by  fraud. — 379.  the  referee's  services  on  behalf  of  the 
i.  Sheriff's  sales. — 379.  parties  to  the  suit.    Keeler  v.  Bell,  53. 

Same — recovery — necessity   of   report. 

RECEIVER'S.  — ^Where  parties  to  an  action  terminate:! 

_              .....                          -  the  same  by  a  stipulation,  and  entered 

Corporattons'-dissoluttonr^grant       of  ^  judgment  without  the  knowledge  or 

allowance     without     acco«n/m^.--.Laws  consent  of  the  referee,  and  the  plain- 

1902,  p.   113,  c.  60,  relatmg  to  the  dis-  tiff    therein    was    the   prevailing   partv, 

so-Iution  of  moneyed  corporations,  pro-  the   referee's   cause  of  action   for    fee ; 

vidmg  for  the  appomtment  of  a  receiv-  could  be  enforced  against  plaintiff,  the 

er  ma  suit  agamst  a  corporation  for  defendant  being  insolvent,   without   the 

Its    dissolution     and    stipulatmg    lor    a  fiijng  qj.  delivery  of  the  referee's  report, 

settlement  ot  the  receiver  s  account,  does  Keeler  v   Bell   54. 

not    prohibit    die   court    from   granting  Same-Amount    recoverable,^^     re'- 

fees  to  a  receiver  of  a  corporation  in  eree's  recovery  for  fees  should  be  lim- 

process  of  dissolution,  except  on  an  ac-  j^ed  to  the  actual  hearings  before   th^ 

counting.      People    V.    Anglo-American  referee,  and  to  such  adjourned  days  a. 

Savings  &  Loan  Assn.  of  New  York,  the  parties  met  and  further  adjourned, 

^94-             ...                        .,  whether    evidence    was    taken    or    not. 

Same — objections      to      allowance. —  Keeler  v.  Bell,  54. 
Where    the   receiver   of   a   corporation, 

appointed  in  a  suit  for  its  dissolution^  Note. — ^Liability      for      Referee's 

applied  for   an  allowance   for  commis-      Fees  SZ"^ 

sions/   showed    that    he   -was   only   pre-  Statute KX 

■vented   from   rendering   a   final  account  -^  r     general -^-<d. 

by  the  pendency  of  two  actions  against  '  /tffQmevs^^ 

him,  and  the  Attorney  General  made  no  ^  EKforcementl^s^ 

request    for    an   accounting   before    the  ^^^^^^  ^f  f^-^^^^  ^^  ^^^^^^  ^^ 

payment  of  the  allowance,  and  merely  ^^    ret>ort-^ 

objected  to  an  order  making  it,  it  was  ^ 

not  error  for  the  court  to  make  an  order  REPLEVIN, 
allowing    the    receiver    commissions    on 

the   money    received   and   disbursed   by  Verdict  —  sufficiency  —  form. — Munici- 

him  subject  to  inquiry  on  his  next  ac-  pal  Court  Act,   Laws   1902,   p.    1529,   c. 

counting.      People    v.    Anglo-American  580,  §  120,  provides  that  in  an  action  to 

Savings  &  Loan  As-sn.  of  New   York,  recover  possession  of  a  chattel  the  ver- 

194.  diet  must  fix  the  damages  for  detention, 

if   any,   and  that,   where   it  awards   to 

Note.— Fees  of  Receivers  of  Cor-  the  plaintiff  a  chattel  which  has  not  been 

PORATiONS    194-200  replevied,  it  must  fix  the  value  of  the 

a.  Statute.^19^.  chattel  at  the  time  of  trial.    Held,  that 

I.  Application.— ig7.  a  verdict  which  did  not  conform  to  such 

b.  In  general.— igg.  requirements,  but  was  simply  "for  the 

c.  Amount,— igg.  plaintiff  in  full,"  was  so  irregular  that 

d.  Upon  what  commissions  com-  the   trial  court  was   required  to   set   it 

putcd.—2oo.  aside.      O'Reilly    v.    Erlanger,    Sheriff, 

REFERENCE.  ^^^' 

STATUTES. 
Referee's     fees — /fa&i7i7y.— Where     a 

referee  was  appointed  under  a  stipula-  Implied  repeal — Laws  1889,  p.  550,  c. 

tion  to  take  testimony,  and  both  parties  401,  authorizing  the  appointment  of  corn- 
had  the  benefit  of  his  services,  they  were  mittees  for  life  convicts,  is  not  repealed 

both  responsible  for  his  fees.    Keeler  v.  by  Laws  1895,  p.  650,  c.  824,  as  amended 

Bell,  53.  l^  Laws  1897,  p.  58,  c.  149.  and  Laws 
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1904,   p.    1278,    c.    509,    providing    that,       Absence  of  justice  and  fury  on  re- 

where  an  incompetent  person  has  been  ccipt  of  verdict — irregularity — waiver. — 

committeed  to  a  state  institution,  a  com-  The  absence  of  the  trial  justice  and  jury 

mittee  may  be  appointed  of  his  estate,  when  a  verdict  received  is  at  most  an 

Trust  Co.  of  America  v.  State  Safe  De-  irregularity,   Which   may  be   waived  by 

posit  Co.,  406.  stipulation   of   the   parties.     Chichester 

V.  Winton  Motor  Carriage  Co.,  250. 
STAY.  Adjournments — absence    of    justice. — 

See   Costs  ^       ^^^^  *^^'  *^^  presiding  justice  left 

'  the  court  room  during  a  trial,  while  the 

SUPPLEMENTARY     PROCEED-  Jury  was  out,  did  not  adjourn  the  court. 

1N.QS.  Chichester  v.   Winton   Motor  Carriage 

.       .                    1. ,.         *          <  Co.,  250. 

Appointment— valxdtty.'-nKn  order  ap-  Judgment  —  default-inquest— author^ 

pomtmg    a    Receiver    m    supplementary  i^y   to   take— affidavit   of   merits.— Lslws 

proceedmgs,  which  recites  that,     it  ap-  1876,  p.  451,  c.  431    (Code   Civ.   Proc. 

peanng  that    *    *    *  judgment  debtor  §  ggo),  providing  that  no  inquest  shall 

IS  a  resident  of    *    *    ♦    Massachusetts,  be   taken   for   want   of   an   affidavit   of 

notice  for  the  application  of  this  order  merits  in  case  where  the  pleadings  are 

is  dispensed  with,    does  not  show  that  verified,   modifies   the   practice   of   per- 

the  judge  was  satisfied  that  the  judg-  mitting  an  inquest,  whether  the  answer 

ment  debtor  could  not  with  reasonable  is  verified  or  not.  unless  an  affidavit  of 

diligence  have  been  served  in  New  York,  merits   is   filed,   and   inquests  can   only 

and    is    insufficient,    within    Code    Civ.  be  taken  where  the  answer  is  unverified 

Proc.  §  2464,  requiring  two  days    notice  and  no  affidavit  of  merits  is  fikd.    Beg- 

of  the  application  for  a  receiver  to  the  Hn  y.  People's  Trust  Co.,  31S. 
judgment    debtor,    unless    th^   judge    is 

satisfied  that  he  cannot  be  found  in  the  WILLS. 

state.    Matter  of  Darling,  237.  Publication  -  necessity  -  sufficiency. - 

Note.— Notice  op  Application  por  in  order  to  constitute  a  valid  will,  tes- 

Receiver  in  Supplementary  Pro-  .  tator  must  publish  the  will  by  declaring 

FEEDINGS  237-241  in   the   presence   of   the   witnesses   that 

TrvTATMC  the  instrument  attested  by  them  is  his 

1UW'JN'::>.  ^^.jjj^   although   the   will   is   holographic. 

Bridges— action  for  injuries— liability,  and  a  holographic  instrument  cannot  be 
—A  town  is  not  liable  for  injuries  admitted  to  probate  where  testator  told 
caused  by  a  horse  taking  fright  at  a  the  subscribing  witnesses  that  it  was 
hole  in  a  bridge  belonging  to  the  town,  not  his  will,  but  was  merely  a  mem- 
and  backing  the  vehicle  in  which  plain-  orandum  of  his  property  which  he  ex- 
tiff  was  riding  off  the  bridge,  where  pected  to  eventually  use  in  its  disposi- 
the  hole  at  which  the  horse  became  tion,  regardless  of  subsequent  declara- 
frightened  does  not  necessarily  inter-  tions  of  testator  that  he  executed  the 
fere  with  the  passage  of  vehicles.  Wal-  instrument.  Matter  of  Moore,  380. 
lace  V.  Town  of  New  Albion,  127.  Same^ntention  of  testator.— The  in- 

tention or  motives  of  testator,  in  con- 
XRIAL.  nection  with  the  execution  and  attesta- 

tion  of  his   will,   are   immaterial   upon 

Stipulations  —  validity  —  reception,  of  the  question  of  the  sufficiency  of  pub- 
verdict  by  clerk — opening  and  reporting  lication  of  the  will.  Matter  of  Moore, 
in  absence  of  judge. — A  stipulation  by  380. 

the  parties  that  a  sealed  verdict  directed  Same — probate     proceedings — proof 

in  an  action  might  be  delivered  to  the  of  publication.— ^ode' Civ.  Proc.  §  2618, 
officer  in  charge  of  the  jury,  to  be  by  relative  to  the  probate  of  wills,  requires 
him  given  to  the  clerk  of  court,  and  by  subscribing  witnesses  to  be  produced 
the  latter  opened  and  recorded  iyi  the  and  examined.  /Section  2620  provides 
minutes,  in  the  absence  of  the  presiding  that,  if  a  subscribing  witness  has  for- 
justice  and  the  jury,  was  valid.  Chich-  gotten  the  occurrence  or  testifies  against 
ester  v.  Winton  Motor  Carriage  Co.,  the  execution  of  the  will,  the  will  may 
250.  be  established  upon  proof  of  the  hand- 
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writing  of  testator  and  of  the  subscrib-  Forgery — evidence. — ^Where,  on  an 
ing  witnesses  and  of  other  circum-  application  for  probate  of  a  will  by 
stances.  Section  2622  requires  the  sur-  which  testator  left  all  his  property  to 
rogate,  before  admitting  a  will  to  pro-  proponent,  a  young  lady,  in  whom  tes- 
bate,  to  inquire  into  all  the  facts,  and  tator  had  manifested  a  lively  interest, 
to  be  satisfied  of  the  genuineness  of  the  though  not  of  kin  to  him,  it  was  claimed 
will  and  of  the  validity  of  its  execution,  that  the  will  was  a  forgery,  but  the  tes- 
Ilcld,  that  where  the  subscribing  wit-  timony  on  such  issue  was  involved  in 
nesses  testify  against  the  will  by  show-  doubt,  evidence  of  testator's  intention 
ing  facts  negativing  a  proper  publica-  with  respect  to  proponent  as  to  the  dis- 
tion,  proponents  are  not  bound  by  their  position  of  his  property  was  material, 
testimony,  and  may  prove  the  will  by  Alatter  of  Burtis,  136. 
other  testimony  showing  what  was  said  Same— evidence, —On  an  application 
and  done  at  the  execution  of  the  will,  for  probate  of  a  will,  evidence  that  tes- 
but  cannot  supply  the  defect  of  proof  tator's  signature  thereto  was  a  forgery 
caused  by  the  adverse  testimony  of  the  held  involved  in  such  doubt  as  to  re- 
subscribing  witnesses  by  showing  that  quire  a  finding  that  the  will  was  a  for- 
such  witnesses  had  previously  and  in  gery  to  be  reversed,  and  the  questions 
coTjtradiction  to  their  testimony  stated  of  fact  submitted  to  the  jury.  Matter  of 
facts  indicating  that  the  will  was  prop-  Burtis,  137. 
erly  executed  and  published.  Matter  of 
Moore,  381.  WITNESSES. 

Note. — Publication   of   a   Will,  Death  of  witness — testimony  on  for- 

380-397  met   trial — competency. — W'here   an   ex- 

a.  Statute. ^^o.  P^^*  ^'^°  testified  on  a  former  trial  of 

b.  In  <'^«('ra/.— 381.  ^  cause  died  before  a  subsequent  trial, 
c    Time  of ^386  ^"^  ^^^  testimony  on  the   former  trial 

d.  SuMciency  of' publication.— 3^.  ^as    given    without    objection    on    the 

I.  Holographic  Wills.— ^.  ground  that  he   was   not  shown  to  be 

2   Other  wills ^392  qualified,   an  objection  on   that  ground 

e.  Effect    of   attestation' clause.—  taken  at  the  subsequent  trial   was   un- 

jg7  availing.      Wallach   v.    Manhattan    Ry. 

Co.  €t  al,  68. 

Probate-dcnial-cppeal-questioni   o^  ^^^^  _  expert-statute-consiruction. 

farl-rctersal-trial    6y    ,«ry.-Where.  _^^    ^.     ^        g  g      authorizing  the 

on  appeal,  .t  appears  that  the  (hsposi-  ^j^      f  testimony  on  a  new  trial  of  a 

tion   by  the   surrogate  of  questions   of  ;       »             ^       ^       j  ,     j             j 

^is^:i^iz::  aiiVs;  SaTtLi^co.TaiU^*"^''*  - 

reversed,  and  the  questions  of  fact  sent  Same. — ^Under  Code  Civ.  Proc.  §  830, 

to  a  jury  for  determination,  as  provided  the  court  has  no  discretion  to  refuse  to 

by  Code  Civ.  Proc.  §  2588.     Matter  of  permit  a  party  to  read  the  testimony  of 

Burtis,  136.  a  deceased  witness.     Wallach  v.  Man- 

^,          ^                    ^              ,  hattan  Ry.  Co.  ct  al.,  69. 

Note.— Re-trial  by  Jury  of  Issues  ^               .          .            ....».• 

ON  Probate  of  Will  after  Re-  Same— waiver  of  exception.— Sotwith- 

VERSAL  of  Surrogate 136-150  standing  the  oractice  of  the  trial  court 

to  permit  no  more  than  one  expert  on  a 

a.  Statute. — 136.  side,  a  party  who  is  denied  the  right, 

b.  In  general. — 137.  under  Code   Civ.   Proc.  §  830,  to  read 

c.  When  jury  trial  directed, — 140.  the  testimony  of  a  deceased  expert,  does 

d.  Question  of  fact. — 144.  not  waive  his   exception  to   the   denial 
c.  Practice. — 146.  of  such  right  by  calling  another  expert 

I.  New  trial — rsa  Wallach  v.  Manhattan  Ry.  Co.  et  al.,  69. 
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